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WIRETAPPING, EAVESDROPPING, AND THE BILL OF 
RIGHTS 


TUESDAY, DECEMBER 15, 1959 
U.S. SENATE, 


SUBCOMMITTEE ON ConsTITUTIONAL RIGHTS 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:30 a.m., in the caucus 
room (room 318), Old Senate Office Building, Hon. Thomas C. Hen- 
nings, Jr. (chairman of the subcommittee) presiding. 

Present : Senators Hennings and Wiley. 

Also present: Charles H. Slayman, Jr., chief counsel and staff direc- 
tor; William D. Patton, first assistant ‘counsel ; Curtis E. Johnson, 
research consultant; and J. Delmas Escoe, assistant counsel. 

Senator Hennrnes. The subcommittee will please come to order. 

It is customary, and I think it is appropriate at this time to make 
a very brief opening statement, in which I will undertake to describe 
in general terms the purposes of these hearings and other cognate 
matters. 

This morning the Senate Subcommittee on Constitutional Rights 
holds another in its series of hearings on problems that have arisen 
from use of wiretapping and electronic eavesdropping devices, 

Senator Wiley may want to make a statement after mine. I will 
call on him for that purpose. 

I might point out that some feel that these devices could be bene- 
ficial by arming agents of law enforcement with a means of ferreting 
out crime and subversion. There is another group that feels that 
special legislative attention should be given to the misuse of these de- 
vices—misuse for blackmail, for unethical business practices, for 
character assassination, for keyhole peeping in marital cases, and other 
sordid purposes. Still others believe that no person should be allowed 
to interfere with another person’s right of privacy by the use of such 
devices. 

From previous testimony, we have heard sharply conflicting and 
irreconcilable points of view, raising some fundamental constitutional 
issues and grave public policy questions. We have heard from some 
reputable and qualified witnesses. 

One group of witnesses feels that wiretapping and eavesdropping 
should be banned completely because, through the destruction of pri- 
vate freedom, they do more harm than good. 

Eavesdropping, of course, is not a newcomer to the law. It is well 
known that eavesdropping was a crime long before telephones, tran- 
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sistors, and “bugs” were in existence. The much quoted English Jay 
commentator, Blackstone, refers to eavesdroppers and I quote— 


eavesdroppers, or such as listen under walls or windows, or the eaves of a hong | 
to hearken after discourse, and thereupon to frame slanderous and mischieyony | 
tales, are a common nuisance, and presentable at the court-leet, or are indictap, 
at the sessions and punishable by fine and finding sureties for their 200d 
behavior. 

Another group advocates authorizing law enforcement officers tp 
use wiretapping and electronic eavesdropping devices and then ty 
introduce results as evidence in criminal prosecutions. The principal | 
burden of their argument is that police and other law enforcemen; | 
officials should be allowed to use the latest techniques, and that to be 
denied the use of these latest techniques makes it very difficult for | 
them to meet conditions arising from law violations and to undertake 
to suppress and repress and to arrest and to convict those who are jp 
violation of our criminal laws. 

Now, there is still another point of view. This view favors allowin 
private use of wiretapping and electronic eavesdropping, totally | 
unrelated to the commission of any criminal offense. ; 

Among these conflicting points of view there seems to be little 
ground for compromise. 

In today’s and tomorrow’s testimony, we are going to hear two 
or more sides of the controversy, with some gradations of opinion. 

The aim of this subcommittee inquiry is to ascertain and evaluate | 
facts with appropriate objectivity to enable us to reach sound conclu. 
sions for legislation. As a subcommittee, we have not arrived at s 
cific recommendations thus far; we have not decided on the needs for 
new legislation, for clarifying amendments, or whether to leave pres- 
ent statutes as they are. This subcommittee consisted of nine members 
including Senator Langer, of North Dakota, who died last month. 
Senator Langer is missed by all of us. He was a devoted champion | 
of human rights—equal protection of the laws and due process of law; 
and he always demonstrated a keen interest in the subject before us 
in these hearings, on wiretapping and eavesdropping. 

Other subcommittee members are not with us today because of other 
commitments. But each will receive a transcript of the testimony 
and discussion. 


We are fortunate to have with us my good friend, the able and 





illustrious senior Senator from Wisconsin, Senator Alexander Wiley, | 


who is the ranking minority party member of the Senate Committee 
on the Judiciary and a very valuable member of this subcommittee, 
Perhaps he will wish to say a few words in a moment. 

It might be pointed out that today is the 168th anniversary of the 
adoption of the Bill of Rights, the first 10 amendments to the Con- 
stitution of the United States. Four years ago this subcommittee 
began public hearings, examining alleged infringements of rights 
guaranteed to each of us by the Constitution. We have continued our 
studies since then, concentrating our attention on particular issues 
as we deem necessary. 

Senator Wizzy. Thank you, my good friend, Senator Hennings. 

I am looking forward to listening to the testimony today. 

This is an age of exploration when we are looking into every field 
of human knowledge to ascertain more and more the meaning of life, 
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ing of things round about us, the relationship of man to 
aap and the future of our civilization. I am satis ed that the 
testimony today will give us a light that will help guide us in our 
conclusions in this important problem pertaining to the privacy of the 
American home. a or . ; : 

Today the broad utilization of electronic devices for a 
and other forms of eavesdropping, by both private investigators an 

yernmental authorities offers a real threat to the privacy of the 
fs. citizen and the sanctity of the American home. _ 

New electronic devices permit complete monitoring and surveil- 
lance of communications and activities without the victim’s knowl- 
edge. The tools are now available to make the nightmare of totali- 
tarian control—painted by George Orwell in his bestselling book, 
41984,” a. few years back—into a reality. rag 

With the increasing availability and use of such electronic devices it 
becomes imperative for Congress to draw a clear line between legal 
and illegal uses of such equipment. We recognize, of course, that the 
use of such practices by responsible law enforcement agencies, such 
as the FBI and the intelligence branches of the armed services, may 
be necessary in the detection of crime, espionage, and sabotage. There 
are certain crimes that cannot be detected and proven without wire- 
tapping—extortion by telephone is oniy one example. In cases of 
heinous crimes society must be given the tools to protect itself; in such 
cases it is important that we even the score between the criminal, 
who abuses the telephone service, and the law enforcement officer who 
ischarged with crime prevention. , 

But in recent years there has been a tremendous increase in the use 
of wiretapping by private investigators—in order to obtain informa- 
tion for various law cases (especially divorce cases), to obtain trade 
secrets and also in labor-management conflicts. A new threat to the 
privacy of Americans comes from private abuses rather than from 
Government utilization of wiretapping and similar methods. 

Generally, radio and wire communications are national in scope 
and their use or abuse should be controlled by the Federal Govern- 
ment. Yet, many of the new devices of eavesdropping do not at all 
depend on the actual tapping of interstate wires—and the use of such 
devices becomes a subject for local rather than Federal supervision. 
It is, therefore, important now to study this whole area in order to 
determine the relation between Federal and State controls. It is also 
important that in enforcing Federal antiwiretapping laws we not 
interfere with effective local law enforcement practices. 

In dealing with this problem there are certain points that we must 
bear in mind : 

1. The greatest obligation of this Nation is to preserve itself—and 
responsible law enforcement agencies must have the authority to coun- 
ter extreme criminal threats with appropriate protective measures. 

2, Wiretapping by private individuals and agencies without the 
consent of those concerned has no justification. 

3. A procedure must be provided for in cases of authorized wire- 
tapping to make certain that the rights of individuals are not unduly 
infringed upon. 

4, Tapping a wire in order to obtain evidence is similar to the 
search of the person or property of a suspect. Before wiretapping 
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is undertaken an order authorizing it should be issued by a prope 
government officer, similar to the way a search warrant is issued 
a search. 

5. To prevent abuses by unauthorized wiretappers it is essentia} 
that those that violate the laws receive the full punishment of the 
law. 

So carry on, Mr. Chairman. 

Senator Hennines. Thank you very much for those pertinent re. 
marks, Senator Wiley. 

Our first witness this morning is Mr. Harold Lipset, head of the 
Lipset Service, Investigations, of San Francisco, Calif., accompanied 
by an associate, Mr. Ralph H. Bertsche, an electronics technician, 

People in this room this morning are warned to watch carefully 
what is said, even in a whisper to the person sitting close by, because 
a sensitive electronic listening device with recording equipment will 
be turned on within a few minutes to be used for demonstration pur- 


fore 


poses later in the presentation here by Mr. Lipset. Please proceed, 


Mr. Lipset. 
STATEMENT OF HAROLD LIPSET, LIPSET SERVICE, INVESTIG4 


TIONS, SAN FRANCISCO, CALIF., ACCOMPANIED BY RALPH g | 


BERTSCHE 


Mr. Lirser. Thank you, Senator Hennings. 

It is an honor and a privilege to appear before this distinguished 
committee. The work in which you are engaged in these hearings is 
of tremendous importance and well known throughout the country, 
The concern of an able committee of the U.S. Senate for the constitu- 
tional liberties of the people is a measure of the values of these basic 
rights and liberties to the democratic process. I hope to be able to 
show you today that both personally and in my work I attach the same 
importance to the Constitution. I recognize that in the nature of the 
work we do, as well as in some of the techniques that we are obliged to 
utilize, there exists the possibility of abuse. It is particularly unfor- 
tunate that much of the abuse has been had at the hands of law en- 
forcement officials and a few members of my profession. I am satis- 
fied that you will conclude, nevertheless, that our work is a valuable 
one and may be accomplished without jeopardy to the civil liberties 
of the people. 

My name is Harold Lipset. I am 40 years old. I was born in 
New Jersey and have lived in San Francisco for the last 21 years. I 
attended the University of Pennsylvania and the University of Cali- 
fornia, but my education was interrupted by Army service. I enlisted 
as a private, saw service in the European theater of operations, and 
was honorably discharged as a captain 5 years later. I was awarded 
the Bronze Star. Before starting my own agency, I was employed 
as an investigator by two agencies of the U.S. Government. Since 
1947 I have operated my own agency, licensed and bonded by the 
State of California. As a private investigator, I am retained to 
lend professional assistance to attorneys, insurance companies, busi- 
ness organizations, law-enforcement agencies, and trade unions as 
well as private individuals. They engage my experience, training, 
and techniques for the sole purpose of ascertaining facts and the 
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truth. The work we do is a valuable one to the administration of 
justice and to society generally. _ j . 

To be a licensed investigator in California requires me to be a 
citizen, at least 21 years of age, to be of good moral character and 
temperate habits, to have had at least 2 years experience in the field, 
and to comply with such other qualifications that the director of 

rofessional and vocational standards shall impose. These other 
ualifications now include passing a written and oral examination. 
These qualifications exceed the requirements needed to become a mem- 
per of the San Francisco Police Department. ; 

I welcome your invitation to appear because I am sure that this 
committee, as a part of its objective study of the subject, desires to 
hear from someone with my occupation and experience. The purpose 
of my being here is to establish to your satisfaction that the work 
we do and equipment we use serves a useful social purpose. You will 
be interested in exactly what we do. Problems of business organiza- 
tions include thefts by employees of merchandise, cash or trade 
secrets, thefts by outside individuals, public response to new products, 
and training of sales personnel. Insurance companies ask us to as- 
certain the validity of claims of loss. Law enforcement agencies re- 
quest our special assistance for their internal problems. Trade unions 
have had problems comparable to business organizations. Attorneys 
retain us to assist in the preparation of negligence and domestic cases, 
criminal defense, and commercial litigation. In all cases, our job is 
to investigate and ascertain the facts and present them to our clients. 
In the course of our work, techniques used by us are to interview 
witnesses, take photographs, conduct surveillances, record conversa- 
tions, protect persons and property, do undercover work, check back- 
grounds on persons considered for responsible positions, and prepare 
extensive reports in writing. 

Senator Henninos. Mr. Lipset, if you will excuse my interrup- 
tion—by “undercover work,” do you mean representing yourself as 
having other interests than just investigating? 

Mr. Lipset. By that, Senator, I would refer to the placing of an 
investigator or employer or operator in a warehouse, for instance, sir. 

Senator HenninGs. To find out where the stealing is, and who is 
responsible for it, what is being sent out of the warehouse illegally ? 

Mr. Lipser. Yes. He would represent himself as just an employee 
of the warehouse. 

Senator Hennines. And that would apply in other realms of your 
endeavor, where you would represent yourself to be other than an in- 
vestigator, of course? I take it you fit into an organization one way 
or another ¢ 

Mr. Lipset. Yes, sir. I know this committee is particularly in- 
terested in the use of recording devices which preserve conversations 
and sounds. In the establishment of the facts these are entirely jus- 
tified. I believe these practices do not invade the rights of an indi- 
vidual. Two people who engage in a conversation surrender, at least 
to each other, the rights of privacy to that conversation. 

Senator Hennines. Do you undertake to say that as a matter of 
law or as a matter of fact ? 

Mr. Lirser. Except with the possible exception, Senator, of the 
privilege of an attorney and client, or possibly a doctor. 
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Senator Hennes. Do you know the other privileged communica. 
tions recognized by the law of most of our States? 

Mr. Lirser. I am not that familiar with them, Senator. 

Senator Hennines. You will bear with my interrogation, I trust, 
I am seeking enlightenment on your point of view and not merely 
cross-examining you. 

Mr. Lipset, we have noted that certain communications betweep 
certain individuals occupying particular relationships are considered 
“privileged communications” under the law and as such are inadmis. 
sible in evidence in court. 

Let us consider another situation. One of the elements in a libel js 
a publication. That publication must be toa third party. In Wilde 
v. Queensberry, later Crown v. Wilde, Lord Queensberry called at the 
Albemarle Club in London and left with the porter a card, on which 
he had written some defamatory words, to be given to Oscar Wilde 
Wilde was handed the card on his next visit to the club. (See “The 
Three Trials of Oscar Wilde,” edited by H. Montgomery Hyde; 
Murray Printing Co., 1956, New York, N.Y., at p. 14, 28.) 

_Mr. Lipset, would you say that had the card been handed to Wilds 
directly by Lord Queensberry, no case for libel would have existed} 
I believe the law would hold there was no libel if Lord Queens 
gave the card to Wilde directly. : 

Next, what about a right of privacy ? 

Is there a legal or equitable right of privacy to which individuals 
are entitled? Suppose they carry on a conversation, such as might 
be conducted in whispers right now between Senator Wiley and my- 
self, for example? Would you say that if we discuss something in 
our offices that we have by that act in a sense surrendered such 
privacy, and cannot complain of any invasion of that? Do I go 
too far in that ? 

Mr. Lirser. No, your interpretation is entirely correct, insofar as 
both yourself and Senator Wiley are concerned, not to any third party. 

But you have the right, when the Senator leaves your office, to turn 
around and tell anyone that you wish the contents of that conversa- 
tion. Youcan certainly testify to it. 

Senator Hennines. Bound by a sense of honor, if it is a matter of 
confidence, of course. 

Mr. Lapser. Of course. 

Senator Wirey. You are not implying that Senator Hennings and 
IT have any secrets. 

Mr. Lipset. No. 

Senator Hennines. Thank you very much. 

Mr. Lieser. Either party has a right to testify to that conversation. 
Any third party with the right to be on the premises, such as the Sen- 
ator’s secretary, can testify to that conversation. It is similar toa 
letter. Once a letter has been received, no one can question the rights 
of the recipient to show the letter to whomever he chooses. 

Senator Hennines. Under the law, do you understand that the re- 
cipient may divulge the contents of a letter when it is received? 

Mr. Lieser. Yes. And he is not violating the right of privacy of the 
sender. That letter, of course, cannot be intercepted in transit. Tele- 
phone communications apparently present 

Senator Wize. That doesn’t apply to all cases, does it? 
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Mr. Larser. Would you give me an example, Senator, of receiving 
a letter and not having a right to show it to someone? 

Senator Wiztxy. I am not talking about a letter, I am talking about 
conversations. tk 

Mr. Lirser. There is a privilege between an attorney and client so 
that the attorney does not have the right to repeat that conversation. 

Senator Witey. And a doctor and his patient. It also applies to 
the President of the United States, doesn’t it? 

Mr. Lieser. And a confession. 

Senator Witey. In relation to public matters. I have seen it ex- 
ercised right in this room, people have refused to testify because the 
President told them not to. Correct 4 

Mr. Lirser. Yes. 

Senator Witey. Well, we have got the exceptions. Are there any 
more ! 

Mr. Lirser. I cannot think of any more, Senator. 

Senator Henntinos. I am glad Senator Wiley brought out the matter 
of “executive privilege.” ‘This is a very elastic concept, indeed, we 
have found from other studies of the Constitutional Rights Subeom- 
mittee. Considerable controversy exists about the asserted privilege; 
not only the Chief Executive but some Cabinet officers and even lower 
ranking employees have claimed “executive privilege” not to disclose 
certain information. I believe it is merely a privilege of the Presi- 
dent, in connection with his constitutional duties, and that it does not 
exist as a specific right under the Constitution. 

Mr. Lieser. There is another exception, Senator. 

Senator Hennines. What is the other exception ? 

Mr. Lieser. A husband and wife. 

Senator Hennines. A husband and wife? That is to say, the wife 
may not testify against her husband ? 

Mr. Lirser. Under certain circumstances. 

Senator Hennineos. You are thinking again of a rule of evidence, 
are you not ¢ 

Mr. Lirser. Yes. 

Senator Henninos. That applies in some trials. 

Senator Witry. That has been removed in a good many States. 

Senator Hennines. A wife cannot be forced to testify against her 
husband in a criminal prosecution—that is a pretty basic principle. 
She may, under certain circumstances, testify of her own free will, 
but she cannot be put under oath and forced to testify against her will. 
I think that is a general rule in most States. Am I right about that? 

Mr. Lieser. I believe you are quoting the law correctly. 

Telephone communications apparentiy present the main problem, 
and these conversations are divided into two main categories. 

(A) When one of the parties participating in the conversation makes 
arecording. 

(B) When the party making the recording is not a participant in 
the conversation but he is the subscriber. 

When the party making the recording is a participant in that tele- 
phone conversation, it is exactly the same as if these two parties were 
talking face to face. It is when the party making a recording is not 
a participant in the telephone conversation that the main problem 
arises. ‘The question is, Are an individual’s rights being affected ? 
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Does anyone have the right to use my telephone for his own Personal 
business or to commit a crime? I answer that he does so at his own 
risk. In the State of California under public utilities COMMission 
regulations, the telephone company furnishing facilities must no 
knowingly permit these facilities to be used for illegal purposes. The 
telephone company has the right to monitor its facilities to be certain 
of this. It seems perfectly logical that a private individual using anq 
paying for these same facilities should have the same right to protec 
himself from a person using his, the subscriber’s telephone, for illegal 
purposes. I do not believe that an investigation of the use of record. 


ings will uncover one single act of invasion of privacy or deprivation | 


of anyone’s constitutional rights that is not already covered by statute 
such as extortion, blackmail. 


Senator Henninos. Are you referring to all States, Mr. Lipset, al] | 


investigators in all States? 


Mr. Lirser. Yes, sir. I do not believe you will find one single act | 


of invasion of privacy or deprivation of anyone’s constitutional rights 
that is not already covered by statute, in that a crime has been com. 
mitted—not the act of making the recording, now, Senator, what 
follows the making of the recording. 

Senator Hennines. And in libel, there is nothing wrong with 
merely printing something? The offense is in the distribution, the 
dissemination, the transmission of it? 

Mr. Lipset. Yes, sir. 

Senator Henninos. There is no harm in merely printing anything, 
except as it may be handed to a printer or a linotype operator, when 
he would be the third person, then that would constitute publication, 
wouldn’t it? 

Mr. Lipser. Yes. 

Mr. Starman. Mr. Lipset, do you know of any court case that has 
ever tested the point that interception itself is not a violation of sec- 
tion 605 of the Federal Communications Act? 

Mr. Lieser. No,sir. You mean where a connection 

Mr. Starman. You were talking about divulgence. I am asking 
you ae know a court case where interception alone has ever been 
tested ¢ 

Mr. Lieser. No, sir. You would mean where a connection was 
made but no recording made? 

Mr. StayMANn. No, I mean where a conversation is overheard and 
there is none of the technical divulgence that you and the chairman 
have been discussing. Perhaps a recording was made or perhaps 
there was just a human being there with earphones, listening. 

Mr. Lipser. I know of no such case, Mr. Ticpneien But let me cor- 
rect your interpretation of what I said. I was not standing on di- 
vulgences. What I was standing on was that whatever is divaleed, 
such as a threat, blackmail, extortion, the crime that would be com- 
mitted is already covered by statute, so that it is not necessary to add 
another such statute. 

Do I make myself clear? 

Mr. Starman. I understand your point. But I wanted to pin this 
other point down, because there is considerable difference of inter- 

pretation of the Federal statute. Some people hold that there must 
be divulgence as well as interception. And yet I want the record 
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to show that there is no court case that has ever reached this con- 
clusion. Witnesses have, officials, commentators, observers, but no 
court has ever so held. Isn’t that your understanding also? 

Mr. Lieset. That is my understanding. 

Senator Hennineos. I think we have that clear now, haven’t we, 
Senator Wiley ? ne 

I think that is well highlighted now. 

Senator Witey. You think so? 

Senator Hennines. Well, you know, in the law we are never too 
sure of anything. 

But I think we understand about what you are undertaking to say 
tous, Mr. Lipset. Mr. Slayman has clarified that point. 

Mr. Lreset. ‘Thank you, sir. 

Senator WitEy. Let me say this. Do you mean to say that there 
js no protection against anyone telephoning without someone else 
butting in on it? 

Senator Henninos. Under the law there is. 

Isthat your point, Mr. Lipset ? 

Mr. Lipset. Definitely, sir. 

Senator Henninos. The law does cover such matters ? 

Mr. Lipset. Yes. 

Senator Hennincs. What you are undertaking to say is that you 
in your activity, and your brethren engaged in similar activity, do 
not violate the Jaws—I will not put it that way—that you do not 
violate any invasion principle relating to the privacy of an individual, 
or that you do not do anything which could or should be covered by 
law, because the laws are abundant in that area, and such transgres- 
sions of them as may occur are prosecutable or otherwise subject to 
legal remedies; is that true? 

Mr. Lirser. That is entirely true, sir. 

Senator Hennines. That is the burden of what you were saying? 

Mr. Lreser. It is phrased much better than I said it. 

Senator Hennines. But you do not—while there are operators who 
violate the law, you are saying that there is no room for additional 
law upon the subject, because the law adequately covers all the circum- 
stances and situations in which private operators such as you yourself 
might conceivably violate it ? 

Mr. Lirser. Yes, sir. And in defense of that, I take the position 
that you, for your protection, have the right to make any recording 
face to face or on the telephone. You yourself can make it. So the 
Senator would be right in saying that if you called anyone, that 
person could be recorded. 

Senator Hennrnes. Some of these fellows in the executive depart- 
ments use recordings pretty well. The telephone companies have in- 
structions, you hear a little beep every 30 seconds, which means that 
your conversation is being recorded. 

Mr. Lipset. Yes. 

Mr. Stayman. Suppose you don’t hear the beep; suppose it is 
being recorded without the beep device being used; do you still feel 
that there is no law violation ? 

Mr. Lirser. There is a regulatory provision of the Federal Com- 
munications Commission which requires a beep. We do not use the 
beep on the intrastate recordings on the telephone. It is our under- 
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standing that this is between States. And I do believe that th 
use of beep would detract from the efficacy of the recording. 

Senator Hennines. It might put people on notice so that they 
would be a little more careful, isn’t that true ? "he 

Mr. Larser. Yes, sir. 

Mr. StayMan. Most of us in 1959 don’t use party lines and don} 
subscribe to them. 

What do we get when we contract with the telephone company fg 
a private line, not a party line? Don’t we want to be talking juy 
to the person who calls us or the person we call? We don’t wan 

eople listening in even though they might be listening in on regy. | 
arly established extensions. 

Senator Henninos. Of course, that is one reason they don’t uy | 
them, they don’t want their line to be busy just because someone ely 
has a 15-year-old daughter who conducts marathon conversations 
That is another reason why people want separate telephones, 

Mr. Lirser. Mr. Slayman, to answer that question before I ¢eop. 
tinue, I am not defending the right of any outside party to inter. | 
cept your conversation between yourself and the party you are talk. | 
ing to. I am defending the right of the party you are-calling o 
yourself to make a record of that conversation for your own pro. | 
tection. 

Mr. StayMaAn. Do you think it makes any difference whether the 
parties to the conversation are subscribers ? 

Mr. Lirser. I do not. I believe that the use of modern recordings 
is the greatest advance toward ascertaining the truth, the most im. 
portant feature of all litigation, either criminal or civil. 

Senator Hennrnos. Right there, Mr. Lipset, you are not saying 
that the results of some of these recordings can be used as evidence, 
are you? 

Mr. Lieser.. They ought not, sir? 


ment of the matter, doesn’t it ? 

Mr. Laprser. Yes, it does. 

Senator Henninos. That is the primary reason ? 

Mr. Lipset. Yes, it does. 

Senator Hennines. That isthe primary reason? 

Mr. Lirser. The primary reason. 

Senator Henninos. It 1s a pretty heavy club when you say, “You 
talked to so and so on the 13th of May, and this is what you said. 
Here it is. Do you want to see what you said? Don’t you think you 
had better get rid of this case fast and meet the terms of my client! 
You apparently weren’t thinking of what you said as much as you 
might have been, you didn’t consider what you said. And here it is, 
this is what you said. And we dug into this matter, and here is what 
we found. Don’t you think you had better consider and get rid of 
this case, be a little more reasonable?” 

Mr. Lirser. The club, Senator, is the truth. 

Senator Henntinas. Very well, sir; please continue. 

Mr. Lirser. A forward step in the protection would be to insist that 
all the testimony be preserved on tape as well as by reporter, exactly 
as it is being done here, though I do not believe the tape portion is a 
part of the official staff procedure. Back in California we now have 


Senator Hennines. Well, it does help a lot to bring about settle. | 
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hat. th a celebrated case, which made this morning’s newspaper, which would 
have been disposed of long ago if this procedure had then been in use. 
at they} [refer to the Caryl Chessman case. _ 
Senator nasa He has been in the death row in San Quentin 
12 years 

d don tr ipser. Yes. ' 
Senator Henninos. I was in San Quentin about 3 weeks ago and 
any for | was looking into it. I am chairman of the Penitentiary Subcommit- 

Ng just tee, as well as chairman of this subcommittee. 


‘© Want enator Witney. Did you have to break out? 

a Tegu. | Senator Hennes. I was escorted out; I was piped over the side. 
Didn’t the Supreme Court pass on the Chessman case several times ? 

n't use | Mr. Larser. It was one of the main contentions in this case that the 


ne ele | eourt stenographer’s record of his trial was taken by a reporter, who 
‘ations | gubsequently passed away, and that the transcript was then prepared 


3. by someone whom Chessman alleged was incompetent. 
I eon. Now had we a tape of that proceeding, there would be no room for 
Inter. | argument as to what was said in the court. 
@ talk. | Please take into consideration the most important thing about re- 
Ing or cordings. They are a faithful and true reproduction of what was said, 
n pro: | jncluding the tone of voice used. Unlike the testimony of an individ- 
| ual, a recording is not subject to bias, prejudice, accuracy, intelligence, 
er the reliability, memory, and ee 
Mr. StayMANn. But it is subject to editing, isn’t it? 
ndings | Mr. Lipset. It is subject to editing; yes, sir. 
st im- Mr, SuayMan. You can take out words and put in words, and you 
can change words ? 
saying Mr. Lirser. Yes. 
dence, Senator Henninos. And change the context? 


Mr. Lirser. You can change—— 
Senator Henninos. If you know your business you can change the 
settle | context of the recording, can’t you? 
Mr. Lipset. Yes. 
Senator Hennincs. You can have a man saying one thing actually 
when he means something entirely contrary and opposite, can’t you? 
Mr. Lirser. Yes, sir. But we believe these can be detected, these 


changes. 
| Senator Henninos. If you are good technician, it then becomes a 
“You matter of conclusion, doesn’t it ? 
said. Mr. Lirser. Yes, sir. 
You Senator Henninos. More evidence? 
ent! Mr. Lieser. Yes. 
you Senator Hennines. Thank you. 
it is, Mr. Lirser. Voice inflections give interpretation and meanings to 
what | spoken words that can never be reflected in print. Anger, contempt, 
d of hesitation, and surprise are a few responses that are oe of this. 
Let me give you a homely example of this. A police officer rounds a 
corner after hearing a shot fired and finds you, Senator Hennings, 
standing over my body with a smoking gun in your hand. You may 
that have arrived only seconds before and picked up the gun by reflex 
ctly action or grappled with the killer and taken it away from him. 
1s a Senator Hennincs. You might make it even tougher and put me in 
ave aroom with one door. 
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Mr. Lipset. The officer steps up to you and says, “You killed Harold 
Lipset.” 

You look at him in surprise and say, “I killed Harold Lipset?” 

Now, if you write those words down without the benefit of puncty. 
ation, you will find that the police officer, subject to all of the railties 
that I alluded to before, when on the witness stand and under oath 
he is asked, “What were Senator Hennings’ exact words when you 
asked him if he had committed the murder,” his reply certainly cap 
be “I killed Harold Lipset.” 

Mr. Starman. Mr. Lipset, Sam Dash, former district attorney of 
Philadelphia, and one of the authors of “The Eavesdroppers,” tag. 
fied before this subcommittee concerning changing tapes. I am quot. 
ing his testimony. The next question was: 

Could you detect the addition, people who listen to it? 

We ran it on a new tape so you could see the splices. People who listened 
to it could not detect through the ear the fact that it was edited. We the, 
played the tape through an oscilloscope, and using a high-speed movie camera, 
took a picture of the images. We compared, Professor Schwartz compared, the 
image of the original tape against the image of the edited tape, and Professor 
Schwartz states in our report that he was not able to tell which was the edited 
and which was the unedited tape. 

Senator Hennrinos. That again is a matter of expert opinion. 

Mr. Lirser. I will let my associate, Mr. Bertsche, answer that ques- 
tion for you, Mr. Senator. 

May I? 

Senator Hennrines. Please do. 

Mr. Berrscue. I have read that particular section of Mr. Dash’s 
book. I am not going to contradict what Mr. Dash has said, for in 
that particular case it was undoubtedly true. But a large manufac- 
turer of recording instruments in the San Francisco Bay area, the 
Ampex Corp., maintains that any editing, if carefully analyzed, can 
be detected, and has given demonstrations of such detection. 

Senator Hennines. It would depend, of course, upon the skill, the 
confidence and the precision, understanding, which the persons who 
do the analyzing can bring to bear upon the job; isn’t that true? 

Mr. Lipset. Yes. 

Senator Hennines. Some people can tell a Caruso record, and 
other people don’t know whether it is Caruso or somebody else. 

But you get into all that business of individual confidence and sensi- 
tivity and awareness of such things. So again it becomes a matter of 
opinion, doesn’t it, really? I mean the opinion of the person that does 
the analyzing. 

Mr. Lieser. And the conditions under which it was made. 

Senator Hennines. And the conditions under which it was made, 
and a multitude of other factors. 

Thank you, Mr. Lipset. 

You may proceed. 

Mr. Larser. In addition to formal hearings, I would recommend 
that all contractual agreements be recorded on tape. 

Senator Henntnes. Most people don’t think a contract is a contract 
until it is written down. They don’t understand that a verbal con- 
tract is just as good under the law as a written one, assuming that 
those who are present during the entering into and conclusion of the 
contract are able to testify about its terms, should there be any dispute 
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Harolj about them. It is really a gentleman’s agreement, absent a statutory 
uirement—a verbal contract is as good as a written one, except 


” that if there is a dispute about it, then it is not quite as good as one 
unety. } that is on paper Sometimes. é 
railties | Mr. Larser. Yes, sir. And the dispute is usually over an interpre- 


T oath | tation of who said what and what they meant by it. And a clear 
CN you | ynderstanding by all parties of each paragraph in this contract would 





LY can | pest be demonstrated if you had a recording— 
Senator HeNnNINGs. You mean by a preliminary conversation, for 
ney of | example! “ee 
testi. Mr. Lareset. Yes, sir. 
1 quot. Senator Henninos. Mr. Smith saying, “Mr. Jones, what we really 


mean by section 3 is thus and so,” and Jones says, “Well, I guess that 
wording covers it all; it might have a few escape hatches in it later on.” 


istened The same is true in congressional debate, for example—and Senator 
‘e then | Wiley and I have had reason to know over a period of years that we 
an get a legislative intent, and then we go back to the Constitutional 
ofesaog Convention to find out what the intent of the framers of the legislation 


was, and to find out what the intent of the Senate or the House was 
with respect to certain laws, certain amendments to certain laws, and 
you go in the debate, preliminary debate or discussion, before the 
ques- amendment, the law itself, the bill or resolution itself is voted on. So 
it is very valuable, and becomes part indeed of the matter considered 
by courts and interpreted. So I think your point is very good when 


you get into the realm of contracts. 
Jash’s " Mr. Larser. And today we would all wish that we had a recording 
or in of the framers of the Constitution in our possession, or, to take your 
ufac- first example, of what was meant by paragraph 3 in the contract. 
1, the The answer, the interpretation that you gave is a little bit different 
|, can from the man who says, “Don’t bother to read paragraph 3; that has 
nothing to do with what we are discussing; just sign your name.” 
I, the I want to touch lightly on domestic cases, because these are brought 
who up in the field of investigations. 
: The grounds for divorce and division of community property are 
governed by statute. 
and Senator Hennines. You, of course, in California are especially con- 
| cerned with community property, but many of our States do not have 
ensi- it. California has had it for some time. It becomes very important. 
or of Excuse my interruption. 
does Mr. Lirser. Yes, sir. 


The investigator is retained to ascertain the facts, and his position 

is no different than an attorney who is retained by an individual 

ade, | accused of committing the most heinous crime. Under our democratic 
process, every individual is entitled to representation. From my 
experience in listening to problems arising out of these cases, I feel 

that there is need for uniform and enlightened legislation of our 


end archaic divorce laws. At the present time where recordings are in- 

volved in domestic cases, the question again is, are an individual’s 
ract rights affected? These cases are nearly always fraught with acri- 
on- mony. The involved parties are prone to be more emotionally upset 
hat in such cases. Under such stress, moral convictions are often aban- 
the doned and perjury substituted. The unhappiest aspect of most of 


ute these cases is that innocent minor children are involved. In my 
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opinion, the rights and future welfare of these children are moe | 
important and can be best protected by the ascertainment of the truth, 

I feel that recordings bring us closer to the truth. That ig ty 
position that I take on this. 

Now, I have a list of actual cases that I have worked on whey 
recordings were important to the preservation of the rights of » 
individual. 

Mr. Starman. Were these cases you have next listed in your pre. 
pared statement made by wiretappmg or eavesdropping equipment! 

Mr. Lirser. The first group of cases was made by recordings tha 
were made under conditions where one of the parties did not. knoy 
the recording was being made. In your transcript I believe you refy 
to these as secret recordings. 

The second group of recordings were made of telephone conyers. 
tions and were again where only one party knew that a recording was | 
being made, and that was the subscriber, who in some cases wag 4 
participant to the conversation, and in other cases was not a partic). 
pant to that conversation. 

Mr. StAyman. Thank you. 
Mr. Larser. A client was accused of purchasing stolen fountaip 
pens. Prior to commencement of the trial, I engaged in converg. | 
tion the man that referred the seller of the pens to our client. He 
defended the right of my client to purchase this merchandise an | 
stated that he had not known they were stolen property. At the tris] 


this man testified for the prosecution as the main witness and stated 
’ 


he had informed the client of the fact that the pens were stolen, that 
the pens were hot. I had recorded my conversation with this witn 
and the recording was admitted into evidence, and subsequent to the 
witness’ testimony, this recording was played to the judge and jury, 
and a stenographic transcript of the conversation was placed in their 
hands to read. And this man was acquitted. 


Senator Henninos. It was used in order to impeach the witness? | 


Mr. Lirser. It was used in order to impeach the witness. 

Senator Hennines. On cross-examination ? 

Mr. Lirser. Yes. This is the use of recordings almost entirely. 
Senator Henninos. It was used after laying the foundation. If 


you did not first ask something like, “Did you not on that occasion | 


make the following statement,” and the answer is “Yes,” you can’t use 
your recording, can you? 

Mr. Lirser. We don’t need it, Senator. 

Senator Hennineos. But. it helps to elaborate, if you get it in, it 
would be very helpful. 

Mr. Lirser. If the witness testifies—— 

Senator Hennings. Because it makes it more vivid. 

Mr. Lipset. Yes, sir. 

Senator Hennines. The jury likes that sort of thing, the “yeses” or 
“noes” look cold. Sometimes they forget, and they are subject to 
various interpretations and arguments of counsel. 

Very well. 

Mr. Stayman. This was a recording of your face-to-face conversa- 
tion, not a recording of a telephone conversation, is that correct! 

Mr. Lirser, This first group of cases are face-to-face recordings, 
where I knew or the party making the record knew that it was being 
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Te mog made, but the other man did not. I did not say to this man, “We are 
truth | aoin to have a conversation now about whether you said these pens 
t is th | “ore stolen or not, and I want you to know that I am making a record- 

| «=» of our conversation.” From my experience, we find that we 
1 Whey | would not get an uncolored story that way, and so we do not begin 
3 of shion. 

ak goog was charged with the operation of a motor vehicle while 
Ur pre. | under the influence of alcohol. 
pment} Senator Hennines. You see, Mr. Lipset, for example, if you will 
23 that hear with me, this brings up a very ee point in terms of evi- 
t know dence and trial technique. You have a recording, let us say, and an 
Urefer adroit lawyer may very well say, “And you say thus and so?” and you 
would say, “No, I didn’t say this and that.” 
nversy. «Well, didn’t you say thus and so?” and he would have some notes 
ng was | there, apparently reading from them. 
Was 4 “No, I didn’t say that.” 
articj- “Well, what did you say?” 
“Well, I said thisand that.” 

| That isn’t exactly what you said, is it? Are you telling that pre- 

untain | cisely, is it verbatim what you said?” 


Versa- “Well, to the best of my recollection.” 
i. He “Well, let’s refresh your recollection.” ' 
e and | © “Ifthe Court please, I would like to have the recording played so 


é trial | that the witness may remember a little better for us, and his recollec- 
stated | tion may be stimulated.” (fay! 

1, that And you go and hear the recording—suppose in his answer he 
itness, | doesn’t say, “I was going past Hollywood and Vine at such an hour,” 
to the | or “33 Montgomery Street” in your city, “I can’t say I was there at 
jury, | that hour, but another hour.” 


their “Just a minute. It has been some time ago, and your memory 
isn’t as strong and accurate as it may be, so we will play this for you.” 
ness! Could you get away with that in California? Do you think you 


could, having had experience in trial work? 
Mr. Lirser. Introduce the recording on that basis? 


' 
ly, Senator Henninos. Yes. ; 
. If Mr. Lipset. Probably, withsome interruption. _ 
asion Senator Hennines. Does the California law provide that you may 


‘tuse | undertake to impeach a witness only on material facts? 

Mr. Lipser. Yes. 
| Senator Henninos. Is the jury then excluded, and is the recording 
n, it | played, and would the recording then determine whether your im- 

| peachment—would the recording then be an indication as to whether 
or not something is a material fact ? 

Mr. Lipser. Yes, sir. 

Senator Hennines. That is the law, I presume; I have never read 
” or your California statute, but I assume it would certainly have some 
t to saving qualities in it. 

Mr. Lieser. Your interpretation 

Senator Hxennrnes. You know, you can get around those things, 
Tsa- anybody who knows his business can get around it and get the record- 
! ing in any way pretty much. And I may say, “Disregard that, I don’t 
ngs, want that part played.” 


ing: 
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Mr. Lipser. The other side would have the right to go into the 
situation under which the recording was made, to go into the cir. 
cumstances under which the recording was made. 

Senator Henninos. I probably wouldn’t want to go into it any. 
way, I wouldn’t like any part of it, I wouldn’t want to touch jt ih 
most.cases ; isn’t that true? 

Mr. Lirser. Yes. 

Senator Henninos. I would rather forget about it. 

Mr. Lapser. Yes, sir. 

Senator Hennines. And the devices which I would try to use to ge 
to it that they would get by—or maybe they would put you on the 
stand and ask you how you got it and undertake to make a whipping 
boy of you. 

Mr. Lipset. That happens quite frequently. 

Senator HenNiNes. You have that now, don’t you ? 

Mr. Lipset. Yes. 

Senator Hennines. And they make it appear that you are a key. 
hole peeper, which is a contemptible business, just as Chief Justice 
Holmes said that wiretapping is—that is pretty generally what you 
have to face, isn’t it? 

Mr. Lieser. Pretty definitely. 

Senator Henninos. Thank you, sir. 

Mr. Lieset. A man was charged with the operation of a motor 
vehicle while under the influence of aleohol. He had been involved in 
a minor collision late at night. The following day, at the request of 
his attorney, I interviewed the woman who was the other involved 
party. She told me she had never been close enough to my client to 
smell his breath, and that she based her opinion of his lack of sobriety 
on his gait and speech. Prior to my client’s trial on the charge of 
drunken driving, the other party filed a similar charge of drunken 
driving, and subsequent to my interview with her, she filed a civil 
claim for damages. At the criminal trial she testified that my 
client’s breath was overpowering. As is frequently the case, my 
testimony as a professional man retained by one side was attacked. 
It was only by the production of my recording to corroborate my tes- 
timony that my client was acquitted. Let me add that the client’s 
peculiar gait was due to the fact that he had a wooden leg and also a 
speech impediment. 

Senator Henninos. So in that instance you are convinced that you 
helped further the ends of justice? 

Mr. Lirser. I am so convinced. 

On this case we worked on behalf of a union representing auto 
salesmen. Their contract called for a limited number of sales to be 
made by company executives and on any additional sales, commis- 
sions were to be split between all salesmen. The union officials be- 
lieved that a professional athlete on the payroll as a salesman was 
not selling, and commissions rightfully belonging to the salesmen 
were being diverted to the athlete’s credit. Our technique employed 
was to conduct a survey of automobile purchasers. For corrobora- 
tion, a percentage of the interviews were recorded. We had to prove 
that these purchasers never met, dealt with, or knew of the existence 
of the athlete in connection with their purchase. If we had openly be- 
gun our interview with a straightforward approach, our experience is 
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that people do not cooperate for fear of becoming involved. This 
matter was brought to arbitration and the salesmen received the money 
due them, because the facts did substantiate the problem that was 
handed to us. 

We now have many stores who lease space on a percentage-of-sales 
pasis. 1 have had many cases where the investigator made purchases 
amounting to odd amounts. Subsequent investigation through ac- 
counting procedures failed to show some of the investigator’s pur- 
chases. Again, the recording was corroboration of our work. 

In civil damage cases, we often record our interviews with witnesses 
so that. the attorney can hear and evaluate the witnesses and his 
ease prior to going to trial. It is especially advisable to record inter- 
views with hostile witnesses such as the passengers in the defendant’s 
car. My experience in the investigation field leads me to believe that 
a more profuse use of recordings would decrease the amount of per- 
jury committed. me 

Attorneys frequently engage my services to record their interviews 
with dubious clients and witnesses. Many have a permanent instal- 
lation in their office to use at will. 

Now, I will give you a few examples of cases in which we recorded 
telephone conversations. 

Senator Henninos. Of course, that has been true in law since the 
antediluvian days. Often with the consent of the person being in- 
terrogated in a lawyer’s office, a stenographer is present to take » oer 
the matter verbatim. But under modern techniques and processes, 
you can get the inflections, and as you have expressed, the doubts, the 
hesitation, the fumbling, and all these things, which the stenographic 
transcript would not reflect. 

Mr. Lipser. Yes, sir, exactly. 

The owner of a chain of drugstores rewarded a successful manager 
of one of his stores by giving him an interest in a new store in the 
chain. Sometime later the owner noticed a phenomenal growth in 
business in the new store and a substantial loss of business in the old 
store. Outside investigation was not productive. Arrangements 
were made to monitor the store’s telephone and the pattern of trans- 
ferring prescription business from the old store to the new store be- 
came readily apparent. 

Quite often we are asked to assist when people receive obscene or 
so-called crank telephone calls. If they contact the telephone com- 
pany, they are usually advised that there is nothing that. the telephone 
company can do for them except change their number. Most people 
do not like having their numbers changed. The complaints to the 
police department in this particular instance were not acted upon, 
and our services were retained. We arranged to record the next such 
call, and when this was played to the police, my client obtained the 
desired action. 

The owner of a chain of large furniture stores retained us to in- 
vestigate alleged inventory shortages. One of our techniques was 
the recording of telephone calls. We did not disclose any evidence 
of theft but we did uncover a large bookmaking ring within the chain 
of stores. This client’s premises were being used for an illegal ac- 
tivity without his knowledge. If discovered by the police first, my 
client would have had a diflicult time proving he was not personally 
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involved. In addition, his telephone service would have been dig. 
continued and he would have suffered a large loss of business, 

In another case, the parents of a teenage boy found evidence jy 
their home which led them to believe that their son was using nap. 
eotics. The boy denied this, refused to tell them with whom he 
was associating. He became estranged and threatened to leave home. 
Recorded telephone conversations from this home at the request of the 
parents produced evidence that their fears were justified. The police 
department was notified, and their subsequent investigation led to the 
apprehension of the people dealing in narcotics. 

n many other cases I think it is important to know that, as yoy 
pointed out, Senator, the recordings are used to corroborate the facts 
adduced by the investigator. He may testify to them, and he is then 
attacked as biased just the same as any witness for one side or the 
other may be attacked. The recording then corroborates his test. 
mony. 

This is the use of new devices, just as we see them being used all 
around the room. In fact, I feel about recordings and the corrobora. 
tion of a witness’ testimony so strongly that I feel today no individual 
should be subjected to trial and possible imprisonment upon the un- 
supported word of a law enforcement officer alone. If the defendant 
made a statement such as may be attributed to him by the police off- 
cer, today that statement can be supported by a recording. 

Senator Hennines. Now, you would apply that to written state. 
ments as well? 

Mr. Larser. A written statement would take the place of a record- 
ing, yes, sir. 

Senator Hennines. You think a written statement is sufficient, 
don’t you? 

Mr. Lipser. Yes, sir. 

Senator Hennrnes. If it is under proper conditions? 

Mr. Lipser. Yes, sir. I would call a written statement corrobora- 
tion of a police officer’s testimony, yes, sir. 

Senator Hennines. We have a hard time getting the statements 
obtained by police officers sometimes—at least I did in my old days 
as trial prosecutor—they have a way of calling them confessions, the 
prosecutors do—they don’t call them confessions any more, “con- 
fession” embodies a conclusion, and a statement is a statement, seman- 
tically. Are you aware as to whether or not the police in San Fran- 

cisco say, use tapes in obtaining recordings of statements made by 
those who are arrested and charged with offenses or who are about 
to be charged with offenses? 

Mr. Lipser. Yes, they do. 

Senator Henninoes. They do? 

Mr. Lirser. The San Francisco department, where possible, ree- 
ords a question and answer session between the investigating officer 
and the potential suspect. And we are progressing. 

Senator Hunnines. And that is used officially, as an official tech- 
nique of the police department itself ? 

Mr. Lipset. Yes, sir. 

Senator Hennrnos. And the defendant is informed that what he 
is saying is being recorded on tape, to the best of your knowledge? 
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Mr. Lirser. To the best of my knowledge, I would reply that the 
man is not so advised. 

Senator Hennrnas. He is not so advised? 

Mr. Lirser. Of the tape. 

Senator Henninos. He is not advised of the tape? 

Mr. Larser. Advised 

Senator Henninos. And still under your law as a matter of evi- 
dence that is admitted as an admission against interest, the fact that 
he is not advised of the tape being used ? 

Mr. Lirser. He is advised of his rights. 

Senator Henntnes. You know that is pretty perfunctory. 

Mr. Lirser. Yes, sir. 

Senator Henninoas. “Now, tell us all about it, where were you on 
such anight? All right, Joe just kicked in, why don’t you come and 
tell us, you have got your rights, why don’t you tell us, we already 
have it’—you know that is done pretty generally—maybe not by 
all police officers, but it is pretty general technique. 

Mr. Lirser. The position taken by the police officer, Senator, is on 
that tape, too. Actually today in civil and criminal cases these record- 
ings are no longer even secret before trial. Today it is the law that 
such recordings of witnesses and even of the defendant must be made 
available to the other side. This has long been the rule in Federal 
court. 

Let me, again, thank you for the privilege of appearing before this 
honorable committee. I welcome the opportunity given me to discuss 
these matters with you. 

Ihave brought some equipment with me, and I will proceed with the 
demonstration at this time. 

Senator Henninos. Thank you, Mr. Lipset. 

About how long will the demonstration require ? 

Mr. Lirser. Ten minutes. 

Senator Henninos. I don’t want to limit you at all, I just thought 
those in attendance might like to know. 

I saw an interesting reference in Time magazine, October 26, 1959, 
p. 49, under “Show Business,” “Television,” on the “Private Eye.” It 
says: 

TV Eyes, says San Francisco’s crewcut professional Eye, Hal Lipset, are 
altogether too tough. They ignore the real Eye’s trick device and subtle tech- 
niques—the telephone tap, the hidden recorder, the infrared camera, the fish- 
hook microphone (which can be cast as lightly as a dry fly on to an upperstory 
windowsill). On TV, the Eyes shoot the joint up like maniacs, or they all 
throw their revolvers away and use their fists and are too damn smart. A 
good Private Eye doesn’t get in trouble—he doesn’t get hit with surprises. If you 
do a decent job, you don’t have violence. In 18 years of sleuthing, says 41-year- 
old Investigator Lipset, he has been involved in only one serious scrape. 

Is that about the substance of their interview with you? 

Mr. Lirser. The interview took a little longer, but that is the sub- 
stance of what was printed. 

Senator Hennrines. Thank you, Mr. Lipset. 

We would be glad to have you go ahead. Senator Wiley will have 
some questions to put to you. We have another very distinguished 
witness waiting, but we don’t want to rush you, especially since you 
have come all the way from California for this purpose. 
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Mr. Lipser. On the witness table there are examples of microphones 
small microphones which can be placed on premises to record conver. 
sations. However, when you walk into someone else’s premises and 
you wish to record a conversation, one of the devices used—I happen tp 
be wearing one—this is a Miniphone recorder, a German battery oper. 
ated self-contained recording ' 

Senator Hennines. I think the record should show that Mr, Lj 
is, with his left hand, at about the center part of his clothing, throy. | 
ing his coat aside a distance of about 12 inches, and indicating a de. 





vice worn upon his person, which is supported by straps of canvas_ | 


or so the material appears to be canvas—and there is a hook devi 
and also a device made of canvas, and another plastic materia] per. 
haps, which slips over the left shoulder, and the entire device is secured 
by a strap which goes about his waist, subject to being adjusted, 


The device itself is about how long, would you say, Mr. Lipset! | 


About 8 inches, more or less, about 9 inches in height ? 

Mr. Lipser. No, it is about 7 by 5 inches. 

Senator Hennines. About 7 by 5. And it is about an inch jp 
thickness or a little over? 

Mr. Lirset. A little over. 


Senator Hennineos. A little over. Would you say about an inch and | 


a quarter ? 
Mr. Lireser. Yes, sir. 
‘ x . . 
Senator Henninos. That is for the purposes of the record. 
You may proceed, sir. 
Mr. Lirser. There, in the use of such a recorder, we normally would 
wear it completely concealed under even the shirt. And the miecro- 


phone—there are several microphones that come with it, this is one | 


which is most commonly used, worn under the shirt, but you can use 
a wrist watch which is not a real wrist watch to make a recording. 

Senator Hennines. Dick Tracy has been using one of those wrist 
radios for a good many years, hasn’t he ? 

Mr. Lirser. Yes, sir. 

Senator Hennines. I haven’t been able to keep up with Dick lately. 
Didn’t he use one before they were actually brought out? 

Mr. Lreser. I think he did; yes, sir. 

Senator Henninas. I think he was a forerunner in that field. 

Mr. Lipset. This piece of equipment here in front of the commit- 
tee’s desk is a radio transmitter. This is a device which can be placed 
on the person when used with this one, or smaller, and this particular 
item on here is battery operated, one of the batteries is contained in 
here. And this will run for 5 days with the battery so contained. 

Senator Hennines. You mean run for 24 hours a day for 5 days? 

Mr. Lipser. Yes, sir. This could have been concealed under the 
table and fastened up here. This is merely the microphone. 

Now, when Mr. Bertsche left the witness stand 

Senator Hennrinas. So that it can be put into a room and put into 
action and everything that goes on in that room for 5 days would be 
recorded ? 

Mr. Lirser. That is correct. 

Senator Hennines. Without any manipulation or adjustment or 
any further activity upon the user or promulgator of this device? 

Mr. Lipset. That is correct, sir. 
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Senator Hennines. You just set it and it operates, it operates 
noiselessly ? 

Mr. Berrscue. It is operating right now. 

Mr. Lieser. It is operating right now. And when Mr. Bertsche 
went back to the screen, we had our recorder concealed. And there 
was no wire. 

Senator Henninos. This is inaudible, isn’t it? I mean, you can’t 
hear anything emanating from this box you put on the table? 

Mr. Lieser. No, sir. 

Senator Hennines. I can’t, at least. 

Mr. Lirser. At this point it is inaudible. 

Senator Hennines. That is what I mean, when it is recording, 
there is no noise of anything turning or humming. 

Mr. Livser. No, sir. 

Senator Henninos. Or anything else that would put one on notice 
that there is anything in the room. 

Mr. Lirser. No, sir. 

Mr. SLAYMAN. Mr. Lipset, you are making it clear, are you not, 
that this is a transmitter and your recording equipment is elsew here? 

Mr. Lipset. That is what I wanted to be sure the Senator under- 
stood. 

Mr. StayMAn. The 5-day, 24-hour-a-day data apply to the trans- 
mitter. The recording equipment is elsewhere, as he will demon- 
strate shortly. There : are no wires between the transmitter and the 
recording equipment. 

Senator Henninos. There are no wires between this and the re- 
corder ¢ 

Mr. Lirser. None whatsoever. 

Senator Hennrnas. Is the recording audible? 

Mr. Lirpser. We will give you a demonstration of that. We will 
do it now. 

Senator Henninas. I meant, of course, is the recording audible 
when you are making it? 

Mr. Lirser. Subject to the frailties of the room and the limitations 
of time. 

(The recording is turned on, and voices are audible.) 

Mr. Lirser. The gentleman over here could hear his own voice. 

Can you hear it over there? 

Senator Henninos. I thought I recognized a voice which I took to 
be my own, having heard my voice before. 

But I couldn’t understand it. 

Could you gentlemen at the table understand what was being said ? 

(From the press table: “Yes.”) 

Senator Hennrnos. Could you hear it, Senator Wiley ? 

Senator Winey. Yes. 

Senator Hennines. Could you understand it? 

Senator Wier. No. 

Senator Hennines. Now, Mr. Slayman, could you understand it? 

Mr. StayMan. I could hear it. 

Mr. Lipser. This is Mr. Slayman. 

(Playing recording.) 

Senator Henninos. That was made, though, with Mr. Slayman 
quite close to the instrument, was it not? It was made during these 
hearings ? 
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Mr. Lipset. No, this was made in Mr. Slayman’s office downstairs. 
when this was concealed on my person. 

Senator Hennines. And you were within what range of Mr. Slay. 
man? We are now referring to the device which we have identifieg 
which you have in a shoulder string and strap around your waist, 

Mr. Lirser. The Minifon. 

Senator Hennines. What is the technical name for it? 

Mr. Lirser. The Minifon. 

Senator Hennines. That is the trade name? 

Mr. Lipset. Yes, sir. 

Senator Hennincs. By what company is it made, Mr. Lipset? 

Mr. Lirsrer. The Minifon Corp. 

Senator Henninos. Of California? 

Mr. Lipset, No; it is imported from Germany by Geiss America 
Corp. 

Senator Henninos. Are those sold without limitation whatsoever? 

Mr. Lirser. Yes, sir. 

Senator Hennines. Anybody can write the Minifon Corp. and get 
them? 

Mr. Lirser. Yes, sir; right here in Washington. 

Senator Hennines. How expensive are they ? 

Mr. Lieser. Approximately $300. 

Mr. Starman. The GSA, Senator, has a price list for Government 
employees. 

Senator Henninos. The General Services Administration has a 
price list indicating that Government employees may buy the Mini- 
fon at a given list price as set forth ? 

Mr. Starman. Yes, sir. 

Senator Hennrnes. And is that distributed by the General Services 
Administration to Government employees? 

Mr. Starman. We could get one this afternoon if we called now. | 
We already have one. 

Senator Hennines. You have one for demonstration purposes? 

Mr. Starman. Yes, sir; for demonstration purposes. 

Senator Hennines. Do you have your conversations recorded, Mr. 
Slayman ? 

Mr. Siayman. I say I have a price list. I do not have a Minifon. 

Senator Hennines. You do not have one? 

Mr. Starman. No, and I am not wearing one now. 

Mr. Chairman, I think the record should show that the witness 
offered to tap wires and telephones for us in the hearing room, and I 
discussed with him the impropriety of breaking the Federal law even 
for demonstration purposes. 

Senator Henninos. That was discussed with me yesterday, and we 
thought that even for demonstration purposes we, at least ourselves, 
undertake to live within the law at all times. We discouraged any 
wiretapping for any such undertaking. 

Now, this is a very fascinating little device. Do you know how 
many Government employees have availed themselves of the largess 
of the General Services Administration in furnishing the price list 
with all the information they need about these little devices? 

Mr. Starman. Unless we get another reply that it is covered by 
“Executive privilege,” we ought to be able to find out. 
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Senator Hennines. They might say it is covered by “Executive 
rivilege,” but we have already passed one freedom of information 
bill which amended the “housekeeping” statute; this would scarcely 
come under that old law of 1789, even if they tried to use it. It would 
be very interesting, wouldn’t it, to find out how many of these 
worthies down on Constitution Avenue and other places use these! 
Mr. StayMAN. We will get that information and put it in the record 


at this point. '. 
Senator Henntnos. And use them on unsuspecting people. Could 


you get that information, Mr. Slayman? 
* Mr. SuayMAN. Yes, sir. 
Senator Hennines. How do you think you could find out? _ 
We will leave that up to you, Mr. Slayman. Maybe, Mr. Lipset 


ill help you. 
(The snformation referred to follows :) 


[From the office of the Senate Subcommittee on Constitutional Rights, Jan. 6, 1960] 


Preliminary figures on the purchase of electronic eavesdropping devices by 
Federal agencies were made public today by Senator Thomas C. Hennings, Jr., of 
Missouri, chairman of the Senate Subcommittee on Constitutional Rights. 

The subcommittee’s preliminary inquiry discloses the sale of $141,136 worth 
of one brand (Minifon) of small electronic recording devices and accessories to 
Federal offices in the 3-year fiscal year period of 1957, 1958, and 1959. Further- 
more, 8 different Federal offices purchased 17 Minifon wire recorders during the 
first half of fiscal year 1960. 

Senator Hennings said that he does not have an indication of the stated pur- 
poses for which these devices were purchased. 

Explaining the background of the subcommittee’s inquiry, he said: 

“When informed, during the course of a hearing last month by the subcommit- 
tee, that the General Services Administration of the Federal Government lists 
a specific item on its price list for sale to Federal agencies and offices, I directed 
that an inquiry be made to ascertain how many of these devices had been pur- 
chased by Federal offices in recent years, by whom, and for what purposes. 
The specific device being discussed at that moment was the Minifon, a small 
concealable wire recorder manufactured in Germany, weighing only 28 ounces, 
capable of recording for 4 hours; it was demonstrated to the subcommittee by 
an investigator wearing it in an under-the-arm, under-the-coat holster with the 
microphone attached to a necktie clip, or disguised as a wristwatch. My 
initial inquiry therefore was specifically directed to purchase and use of the 
Minifon although it is obvious we should ask the same questions about similar 
lightweight, concealable, portable tape or wire-recording equipment, and that 
we are doing. 

“Our preliminary inquiry discloses that total sales to Federal offices for the 
Minifon devices and accessories were as follows for the fiscal years indicated: 
$48,622 for fiscal year 1957, $55,244 for fiscal year 1958, and $37,270 for fiscal 
year 1959. 

“The Government price for the 4-hour recorder is listed at $269.50 and for the 
2-hour recorder at $249.50. Quantity discounts apply of 214 percent for 1 to 5, 5 
percent for 6 to 10, and 10 percent on 11 or more recorders. 

“A preliminary report on Government agencies and offices which have pur- 
chased Minifon wire recorders in the second half of 1959 furnished the names 
of the following : 


Internal Revenue Service, Washington, D.C_......-.....___.______ 1 
U.S. Naval Security Station, Washington, D.C__........-.___________2____ 1 
National Institutes of Health, Bethesda, Md_________________________ 2 
pune seeeneara,. Baltimore, Ma@. 5. cece Deut bs a 7 
District Director, Internal Revenue Service, Cleveland, Ohio______________ 1 
wanes Supply Odicer, Decatur, Til... 5... hb ei 3 
Veterans’ Administration hospital, Phoenix, Ariz_.______.-____________-_ 1 
Diamond Ordnance Fuze Laboratories, Washington, D.C__________________ 1 


“This is merely an interim report on our findings to date. Further informa- 
tion will be made public as the subcommittee’s study continues. 
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“TI should make it perfectly clear that I have not—and neither has any other 
member of the subcommittee—drawn any conclusion to date that the mere 
session of a miniature recording device is necessarily sinister or even improper 

“The Senate Constitutional Rights Subcommittee is interested in reaching g 
better understanding of the present-day use of wiretapping and electronic €€ Ves. 
dropping devices, by whom and for what purposes. As our study progresses, we 
expect to be in a much better position to determine whether we should recom. 
mend further restrictive legislation, permissive laws, or that no further Statutes 
be enacted concerning either wiretapping or electronic listening devices and 
secret recording equipment.” 


[From the office of the Senate Subcommittee on Constitutional Rights, Feb. 10, 1960] 


INTERIM Report: ToTaL PURCHASES OF MINIFON WIRE RECORDERS BY Govgpy. 
MENT AGENCIES FROM FEDERAL SUPPLY SCHEDULE CONTRACTS 


{Source of information : General Services Administration (GSA) ] 


1. Department of the Army 


ee NS OE SR TORI iio tite nsrnomentikicie ddim trpinasimennpeishtitstishaCiniieeaalll = 
3. Department of Health, Education, and Welfare_____-__---__________ 48 
4. International Cooperation Administration__.__.___._____._..___________ 28 
©. Comtzal : Intelligenon, Age ani pte meiinomneeecemawameinwneenin. 26 
SF, RAOUL. COR TACOR, , RAR crc rcs caine ctenns en hed ine ersepenies ntaitiaassetneee 29 
A IEE GE, ERO AAD Ries iret ectsinees beeen qceemreis mw enmnions 12 
A Ra Bs caercichsncsrtcrarlennh nhermsiconapuna deeb ehtinthine ahi 10 
hg NNN irc Pe a fice tpcretnegpechineaenitntreninepebinatetiiietinisninaaeiiiin alin 9 
BI I I cere Rbictiaicteregienertontprtrepcensunpilinns-<lenmpmsiomedelentiatamnniiihles te 9 
Re NG UE AI na tic cent aterctitnt dines entimntncbanesiicobi picepeamngn eens it tele 8 
Re RPEEEROIE GE DOTICBIE IO 0 anit tne nninnintendinduioenponsnensiumuaan 7 
ee Ee BECREIONE BO a crecnchirvritenetearenrnienctentinteniieesdbiakehenan sth 7 
Spare cil. staat insicite Sncehtcestemnalanencunshsbliessbarsnnmeunbininelnambacassiaaionte 7 
NN IN Oe Ta ae cn even insider oes caged lensed ep oss sdiesagaraonsnthack. cal 6 
SE I 36a ie intial beeicenebisdniammeenepebindopeinmmbinsinglaeabiasl 6 
is ST, oss URN NSN i hi PE then Ecce, mips tpuitaisl Sceerip tis cp cine mente bra 4 
I i fe IOI asi Dain satan sta a Meagan naan Homie euilreiesadeaedian 3 
aT OE FO TOU io oh semeaienagdnnpigeet bien momgieatl unde 2 
OE REE, HO Rciceth ch terbbipecpintienjatacteonpusinuntnenimthenianintitebaadalisaaise 2 
i I OE ng niche aslalcnehenhailincantied Bi vdechenianh cntiniiaendemina sithieinantitihe 1 
Re IC BUOY, STOUR BIO i csiiitihnsapennipactghin a qyip pt aio dm thats wast acehiinsins. chon cl 
eel PEA, ENO CEUTA a sannesk nance banat: crete iartpeehd cht spberacsisitcmnsisbananastabiaain 1 
24. St. Lawrence Seaway Development Corporation_____________.____ 1 
25. National Academy of Sciences, International Geophysical Year________ 1 
26. District public works office (Great Lakes)-...-....-__-__________ 1 
PUI heehee Mee daa tanh aacn tases Sse andienbnhehodiataaeaanea 397 
Record of Minifon purchases by agencies and dates 

Department of the Army: 
ere eee On OTR i ee 49 
ele ey ital le 1 Agate MR loaded Wie ac tliat ants Wilt AAPL NR ils 8 6 
I a nO ee ee) ae 6 

U.S. Army Engineers: 
er a a es Od eee AI ATO JS 1 
Te? Te COC, eEIOCT se eee 1 
a lash dstchsefckeatn tire Rchic pe weil dibalanis ris cheat enen dndedncw sence ween 1 
RRROEASROORD oii atin C108 ites dee asinsek. gine Tes 1 
DISET DEGR OCTIOCN oncussnsintbbatictualdusll ease voiced 1 
Biiepre General Dent... nc .cew bh. eleadishiasulestl je.ausuiiual.ies 24 
nat SeenON, Tee Eveneed... 3. ld Ste ts re 1 
Transportation office, Fort Huachuca, Ariz__.________________________ 4 
TOT OURe DetUrity Bervice. nine So bi i i A eb bh awl eee 2 
Vint 0350) Varies, WarrentoniiWa.sicsadil.ictivsad. audigwsecicakt Jeu 1 
Criminal Investigaiion. .ccjecideedé waltotusode tl sel coca lek ba 1 


Diamond Ordnance Fuze Laboratories_____.________________________- 1 
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Record of Minifon purchases by agencies and dates—Continued 


Department of the Navy: 
net 8 Iriel A aituumoind Met 
a ne reer 
ead Medical Hospital, Bethesda. 
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Navy regional accounts office, Great Lakes______-_______---______ 
an peany, Pepper Gee Accoumte. = oo 


Department of Health, Education, and Welfare: 
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Department of the Air Force: 
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Record of Minifon purchases by agencies and dates—Continued 


Federal Aviation Administration: 
Civil Aeronautic Administration 


Appropriations Committee, on loan basis to Senator Stetina 
Foreign Relations, on loan basis_.---._..-..-------.--__---_-.._... 1 
SPE ar NS -concnasiaas on cenemaltere die ibneas neat mero enonciceeani 1 | 
NTE e EE nis inne ercteryyeitnnyee sertesrerstcnsepanaecel | 
Aeronautical and Space Sciences Committee_-.-_--------_--_______ 1 
IIE WE ROI an Gap coc icp cena ainasiais sa apace bei biomes ee tipithin terkeeas ae 6 
Department of Interior: 
Ne BN cineca icnnanaitineassinicnctiiomnanigtareeinavnsieitinigt reiaitiphigatadieenalae ae 1 
SII cents ens nautica et sane peg ahtgechtimienimta 1 
INE SION i tinthonranascsnsemestithsedlenaintien eighipicneonpnaibtingehieadnaensadiaicaae 3 
a aicanicicerenniessvnins ar eieeniencatstianecensmeleentpdipseiipeiniainaa 1 


Veterans’ Administration, Washington____-_-_.-_-----___-_______ 1 
Veterans’ hospital: 
Pittsburgh, Pa 


a a es ce see ian nan ae ws eae phdlin apeloaciann hrplienmsntgl denn anesssion’ch wii eee 1 
Ce BE EL An 1 
I, TRUE chsetanniennigtigtebesliiasevnncsameebendseintnbibedilaapnlitakeniaea lame 1 

District of Columbia: 


Municipal court 


ee eats aaa alii dl io aco cai ak ae eee ae 1 
I | SI ans ieniccancirsviniesccrncsicenreneti heighiesTadlaiiedahheetelaiidehabassaae 1 
a hss captain iia decades inaiapeariiaaeiatbatane ee 1 

Department of Commerce: 

a saci ca epson incaeenctininacnanniinenlinanitennsiinttneee mma 1 
OEE I NO aca eein deinen h Reeifliilaenstiigienentenliasdasaae 1 

en SII UII isc icv es ccteonenem exciechenaninusiccoensmnecesckemnthdaieniacaneilll 2 

ascending tones tnaniiapisnminincan aceilalenande ean 1 

a“ <i pin ccm aniarennbinsomncacenetnnnonebeendiatenaiitieaalel 1 

I eR "ON cca haptics namin epenrtnmarenenenepeeainen sma bak< A 1 

St. Lawrence Seaway Development Corporation_.___.._.__.__-_---_____ 1 

I, eI TE sls en oeeacamenetteieheueisiediadvmenamiaamieian 1 

District public works office, Great Lakes_.__.-...._-__--__.________.. 1 


Mr. Lirser. To conclude the demonstration, I want to make you 
aware of the fact that these recorders can be turned on and off auto- 
matically, and that can be done in a number of ways. But when you 
enter a room, the recorder is concealed on the premises; the voices of 
people coming into the room will automatically start the recorder 
going. 

Senator Henninos. The voices start the recorder without touching 
any switch or pushing a button ? 

Mr. Lirset. That is correct. 

Senator Hennrnos. It starts the thing turning? 

Mr. Lieset. That is right, sir. 

Senator Hennrnos. Or moving, in whatever fashion it operates? 

Mr. Lieser. Another type of turnon switch or turnoff switch is a 
capacity relay such as demonstrated by this box. And you are not 
limited that size. To draw your attention this—by just touching this 
piece of wire here, which could be hidden under a carpet 

Senator Hennrnos. Let the record show, please, that Mr. Lipset is 
now pointing to a device—it is about 10 intial in length, and some 8 
inches in height, and about 7 inches in width. Is that more or less an 
approximation of the size of it? 
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Mr. Larser. Yes. 

Senator HenniNcs. What do you call that? What is the nomen- 
clature for that ? 

Mr. Lieser. A capacity relay. 

Senator Henninos. A capacity relay ? 

Mr. Lieser. Yes, sir. 

Senator Henninos. And who manufactures that, Mr. Lipset 

Mr. Lirser. There are many manufacturers. 

Senator Hennines. Could you name a few of the leading manu- 
facturers of it? The better known ones? 

Mr. Lieser. American Research Products manufactured this one. 
These can be constructed by anyone with a reasonable knowledge of 
electronics in the field, and in much smaller size, 

Senator Henninos. And how much smaller? What is the smallest 
one that you know anything about? 

Mr. Lipset. Two inches by two inches by four inches. 

Senator Hennines. And what does the one which is upon the wit- 
ness table, for example—what does that cost if you go into the market 
and buy it? 

Mr. Lipset. About $195. 

Senator Hennines. Not through the General Services Administra- 
tion, but as a private citizen ? 

Mr. Lipset. $195. 

Senator Hennines. Thank you, sir. 

Mr. Lipset. This can be used to turn the coffee on in the morning, 
and the investigators use it to-turn on the recorder. When two peo- 
ple, or the persons that are the subject of this recording, desire to 
walk in the room, they may merely walk over the wire which is under 
the carpet—and if you watch the little bulb, just the touching: 

Senator Hennines. Mr. Lipset has just pressed a wire on the coun- 
sel table, and in so touching, very lightly—in fact, he is not touching 
it 








Mr. Lirser. That is correct. 
Senator Hennines. Your hand appears to be some 3 inches above 
the wire. And that activates the machine. 

At what distance can you activate the machine as a minimum 4 

Mr. Lirser. Ten feet. 

Senator Hennines. About 10 feet without touching? 

Mr. Lipser. Yes, sir. 

Senator Hennines. Without touching anything? 

Mr. Lirsrer. Yes, sir. 

Senator Hennines. Simply by being physically present? 

Mr. Lirser. Yes, sir. 

Senator Hennines. Is there any other way you can activate it than 
by your physical presence, Mr. Lipset, at 10 feet ? 

Mr. Lirser. The introduction of any foreign body into the air 
covered by the relay. 

Senator Henninos. So that, for example, putting a fishing pole 
or a long stick through the window—in that way you could activate 
a machine? 

Mr. Lirser. Yes. 

Senator Hennrnes. And the machine would remain activated for 
how long? 


45495—60— pt. 5-8 
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Mr. Lirser. It will remain activated indefinitely; or YOu can go 
the delay for as long as you desire. 

Senator Hennines. You may set it so that it cuts off at a given 
time ? 

Mr. Lipser. Yes, sir. 

Senator Hennines. After a given period of time? 

Mr. Lipser. Yes, sir. 

Mr. StayMan. Mr. Lipset, you were discussing before, your opin: | 
ion as to the propriety of wiretapping or recording of conversations 
carried by telephone wires, when one of the parties or a subscriber 
approved of the wiretapping. Now, in the demonstration you ar | 
making now, neither party to a conversation—or you could have , | 
lot of people in a room and no one could have given any kind of | 
consent, actual or implied; is that not correct ? 

Senator Hennines. They probably wouldn’t know about it, would | 
they ? 

Mr. Lipser. The owner of the premises would have given consent 
Senator Hennings. 

Senator Henninos. But that could be planted, could it not, Mr. 
Lipset, and the owner of the premises might not know it was there? 

Mr. Lipser. Yes, sir. 

Senator Hennines. And especially the smaller ones that you have | 
indicated might be planted. 

Mr. Lipser. Yes, sir. 


Senator Henninos. As soon as the owner walks in that room, every- | 


thing that happens in that room is a matter that is subject to being 
recorded, is that true? 
Mr. Lipser. Yes, sir. 


Senator Hennines. Mr. Lipset, you are aware, of course, in your | 


business, being highly skilled and recognized in your business as one | 


of the very best in the country, that there have been discussions from 
time to time that the very possession of wiretapping or eavesdropping 
equipment be made a crime. I assume from your testimony that any 
question that might be put to you relating to that you would answer 
by saying you certainly would not favor such legislation. Would you 
care to make any statement other than the comment which I think 
you made rather well from your point of view: It serves the ends 
of justice to be able to record some of these matters which are other- 
wise not recorded, or are recorded in print ; or, after having been taken 
down and transcribed, appear in typewritten form. That is one point 
I think you have made that gives us something to think about. 

Do you believe, generally speaking, the truth and the end of justice 
are served by the use of these recording devices, and, at times, justice 
is subverted because there are no recordings made of things which 
witnesses may either not remember or human fraility might mistake 
or overemphasize or underemphasize? In other words, you believe 
you could give a more accurate semblance of what happened; is that 
your general philosophical concept, Mr. Lipset ? 

Mr. Lipser. Very definitely, Senator. 

Senator Henntnos. Asa professional man? 

It doesn’t do violence to your conscience, I assume, then, that some 
of these so-called taps and devices are used without the knowledge 
of the individuals who are concerned—I am not asking this in a mean 
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way at all—you are a. witness here, and you have come willingly, 
yoluntarily, at some inconvenience to yourself, and even if you 
werent—l am only asking you to get at your point of view about 
it, Mr. Lipset, for our benefit. You do not consider some of these mat- 
ters invasion of privacy? May I ask you if you have ever demurred 
when a client has asked you to take certain recordings and wiretaps 
and have said, “No, I won’t do that, because it is an invasion of privacy 
and an impropriety, and I won’t lend myself to it”? I assume there 
have been many occasions when you didn’t think that was the thing to 
do. 

Mr. Lipset. There have been. 

Senator Hennines. You are not a completely pliant and elastic 
man who would do anything if he made the fee, I am sure of that. 
And I am also sure that if you were not a man of character, which I 
believe you are, Mr. Lipset—character of course depends upon your 
point of view—but you have a professional standing, a good profes- 
sional standing, or we wouldn’t have asked you here. And I assume, 
Mr. Lipset, you are not especially disturbed by so-called invasions of 
privacy. There is no constitutional right to privacy in your opinion. 
There are certain constitutional injunctions which restrain those who 
would use the protection of “invasion of privacy” to evade giving 
evidence. 

But you say in California that is pretty little. But of course in 
California you have another peculiar rule, which surprised me on 
our narcotics hearings out there about 2 weeks ago, the prosecutor 
may refer to the fact that the defendant hasn’t taken the stand in his 
own defense. I don’t know of any other State where that is the rule. 
I was brought up that you couldn’t even say that a man had to take 
the stand, it was a reversible error, it was reversible outright if you 
referred to that fact. And in Britain, of course, under the common 
law a man is not allowed to testify in his own defense. California has 
gone the full distance, and now the prosecutor may say, “This defend- 
ant has not taken the stand.” And so you are rather ahead of us in 
some respects. The rest of us may be archaic. 

Mr. Lirser. To answer you, there are two fields which I would like 
tocover. One is, you asked whether I believed in laws against having 
in your possession recording, eavesdropping, or wiretapping devices. 
Such a law would prevent a man from wearing a hearing aid, because 
this is an apparatus designed to overhear other conversations. 

Senator Henninos. It would depend on how the law was drafted. 

Mr. Lieser. Yes, sir. 


Senator Henninas. You would have to say, “with the intent” or 
“for the purpose of,” wouldn’t you? 


Mr. Lipser. Or taking—a newspaper reporter taking down the 
contents of a conversation. 

Senator Henninas. A pencil would be a device. But there could 
be a law to prevent—it would be the prohibition of the possession of 
certain equipment and devices for the purpose of, or with the intent 
to—you would have to set that up, I think. 

But you would not be in favor of such a law, of course. 

Mr. Lipser. No, sir. 

Mr. Starman. Suppose you tried to draft a law to ban the pos- 
session of, say, the Minifon for illegal purposes, and then you tried 
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to spell out what the illegal purposes were, and you had a policema,) _ Wow 
who told you in this hypothetical case when he was arrested tha ve ; 
he was using this Minifon for his off-duty hours’ work as a reporty mT his i 
on a weekly newspapers. ; stion t 
Mr. Larser. If you would pass a law banning the use of a Minify, or Si 
for illegal purposes, then similarly you could pass such a law fe) — gay 


Uak\et, 
the use of binoculars and cameras for illegal purposes. Se 
Senator Hennines. You have a number of business clients, do you state, he 
not ? | state opt 
Mr. Lirser. I havea great number. Senat 
Senator Hennrnes. Not engaged in matters relating to person}  Senat 
lives and privacy or invasion thereof? lines he 
Mr. Lirser. Yes, sir. Mr. I 
Senator Hennrinos. Protecting their businesses ? underste 
Mr. Lirser. That is correct. lines th: 
Senator Henntnes. From one thing or another—from illegal acts | of these 


Mr. Larser. Yes, sir. Mr. L 
Senator Henninas. For example, the conveying of legitimate trade)  Senat 


secrets, or theft, matters which are in violation of law, but cannot such. | 
be detected without the use of some of your own techniques and de-| not sob 
vices, that is true, isn’t it ? rect iit 

Mr. Lipser. That is true. | Senat 

Our main problem is in the area the Senator touched on, as to advisin: 
whether it is sporting to make a record without the other man know-| Mr. ] 
ing it. Senat 


Senator Hennrnas. Well, it is scarcely a game, is it, Mr. Lipset! for com 
The jolly old British way of looking at it—sporting old fellow—s| have, a1 
it downright fair? mittee | 

Mr. Lapser. That isthe attack that is made. there a 

Senator Henninos. Is it fair or right, or is it cricket, as they might | which y 
say? The attack is centered upon you, I would say, on probably | have te: 
two grounds; one would be that you are engaged in an indecent and} and my 
dirty enterprise, and two, your reliability would be in doubt, be | to than 
cause you can edit and fix up and doctor these things in a manner | very he 
to suit your client—wouldn’t that be a sort of pincers way of getting | we hav 
at you? Yourun into that, don’t you, and probably others ¢ coopers 

Mr. Liprser. Yes, sir. | Thar 

Senator Henntnes. They would say, “Didn’t you testify in such; | Was 
a case, and they didn’t blieve you, did they, and he was acquitted?”| © Mr. ] 
There are all sorts of ways, because you are wide open to cross} Sena 
examination. And they can get at you from hell to breakfast. They | that yo 
can question your veracity, your integrity, your techniques, and the! out obj 
elementary basis upon which you operate. So you have got to take | atthis 
quite a little heat in this business, Mr. Lipset, haven’t you, when (Sta 
you get to court? 

Mr. Lirser. That we do. Us. 8 

Senator Hennrnos. It is sort of like being a prosecutor, you have | gommit 
got to sit there with your mouth shut and take a lot of abuse. Sen- | sudcom 


ator Wiley ? | Washin 
Senator Wirey. I think that exhausts me, too. SEN A’ 
Senator Hennines. It is very hard to exhaust you. I have never ~— 
tried. through 
for the 
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Now, we have Mr. Edward Bennett Williams as our next wit- 
nT his is, of course, the Federal Communications Act. Is it your sug- 

stion that we put it in the record at this point ? 

Mr. SuayMan. Yes. [Follows on p. 1526.] 

Senator Wire. I wonder if it has any application at this time. 

Senator HENNINGS. The witness has testified that he operates intra- 
state, he lives in the State of California, but where he has an inter- 
state operation, he would not violate 

Senator Witey. He testified only about California ? 

Senator Hennines. He touched on it. But where he crosses State 
lines he would a 

Mr. Lipset, if I may have your attention again, just a minute, I 
understood your testimony to be that when you operate across State 
lines that you undertook to abide by the limitations set upon the use 
of these devices by the Federal Communications Act. 

Mr. Lireset. That is correct. 

Senator Hennines. I thought I understood your testimony to be 
such. But in the State of California, operating intrastate, you are 
not so bound except by certain statutes within that State, is that a cor- 
rect interpretation ¢ 

Senator Wiley asked me, and I wanted to be sure I was properly 
advising him. 

Mr. Lirser. Yes, sir. 

Senator Henninos. Mr. Lipset, we are indeed very grateful to you 
for coming here and giving the candid and frank testimony that you 
have, and for cooperating as you have with the staff of this Subcom- 
mittee on Constitutional Rights, on a most controversial matter, as 
there are respectable opinions on several sides of the matter upon 
which you have testified. Your testimony has been very helpful. You 
have testified with clarity and succinctness. And on behalf of myself 
and my very fine colleague, Senator Wiley, and the staff, I would like 
to thank you for coming here today as you have, and I also thank your 
very helpful assistant, who is on your right, for coming. And may 
we have further correspondence with you, sir, and ask your continued 
cooperation, and invite your suggestions. 

Thank you very much, Mr. Lipset. 

Was there anything further that you had to say at this time? 

Mr. Lirser. No. ‘Thank you very much. 

Senator Henninos. I want you to feel free to make any comment 
that you would like to make, either to me or to Mr. Slayman. With- 
out objection, the full text of your prepared statement will be printed 
at this point in the record. 

(Statement follows :) 
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SenatorR HENNINGS AND MEMBERS OF THE COMMITTEE: It is an honor and a 
privilege to appear before this distinguished committee. The work in which 
you are engaged in these hearings is of tremendous importance and well known 
throughout the country. The concern of an able committee of the U.S. Senate 
for the constitutional liberties of the people is a measure of the values of these 
basic rights and liberties to the democratic process. I hope to be able to show 
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you today that both personally and in my work I attach the same importance ty 
the Constitution. I recognize that in the nature of the work we do, as Wel] 
as in some of the techniques that we are obliged to utilize, there exists 
possibility of abuse. It is particularly unfortunate that much of the abuse hag 
been had at the hands of law enforcement officials and a few members Of me | 
profession. I am satisfied that you will conclude, nevertheless, that our oa 
is a valuable one and may be accomplished without jeopardy to the civil liberties 
of the people. 

My name is Harold Lipset. I am 40 years old. I was born in New Jers 
and have lived in San Francisco for the last 21 years. I attended the Universit 
of Pennsylvania and the University of California but my education was inten 
rupted by Army service. I enlisted as a private, saw service in the Europeay 
theater and was honorably discharged as a captain 5 years later. I was awarded | 
the Bronze Star. Before starting my own agency, I was employed as an investi. 
gator by two agencies of the U.S. Government. Since 1947 I have operated n 
own agency, licensed and bonded by the State of California. As a privat, | 
investigator, I am retained to lend professional assistance to attorneys, insur. 
ance companies, business organizations, law enforcement agencies and trade | 
unions as well as private individuals. They engage my experience, training 
and techniques for the sole purpose of ascertaining facts and the truth. The | 
work we do is a valuable one to the administration of justice and to Society 
generally. 

To be a licensed investigator in California requires me to be a citizen at 
least 21 years of age, to be of good moral character and temperate habits, to have 
had at least 2 years experience in the field and to comply with other qualifica. 
tions that the director of professional and vocational standards shall impose 
These now include passing a written and oral examination, These qualifics. | 
tions exceed the requirements needed to become a member of the San Francisey | 
Police Department. 

I welcome your invitation to appear because I am sure that this committee, | 
as a part of its objective study of the subject, desires to hear from someone with 
my occupation and experience. The purpose of my being here is to establish to 
your satisfaction that the work we do and equipment we use serves a usef] 
social purpose. You will be interested in exactly what we do. Problems of | 
business organizations include thefts by employees of merchandise, cash or trade | 
secrets, thefts by outside individuals, public response to new products and train. | 
ing of sales personnel. Insurance companies ask us to ascertain the validity 
of claims of loss. Law enforcement agencies request our special assistance for 
their internal problems. Trade unions have had problems comparable to busi 
ness organizations. Attorneys retain us to assist in the preparation of negligence 
and domestic cases, criminal defense and commercial litigation. In all cases 
our job is to investigate and ascertain the facts and present them to our clients, | 
In the course of our work, techniques used by us are to interview witnesses, take 
photographs, conduct surveillaneces, record conversations, protect persons and 
property, do undercover work, check backgrounds on persons considered for 
responsible positions and prepare extensive reports in writing. 

I know this committee is particularly interested in the use of recording devices 
which preserve conversations and sounds. In the establishment of the facts 
these are entirely justified. I believe these practices do not invade the rights 
of an individual. Two people, who engage in a conversation, surrender, at least 
to each other, the rights of privacy to that conversation. Either party has the 
right to testify to that conversation. Any third party with a right to be on the 
premises can testify to this conversation. It is similar to a letter. Oncea 
letter has been received, no one can question the rights of the recipient to show | 
the letter to whomever he chooses, and he certainly is not violating any rights 
of privacy of the sender. 

Telephone communications apparently present the main problem, and these 
conversations are divided into two main categories: 

(A) When one of the parties participating in the conversation makes a | 
recording. 


(B) When the party making the recording is not a participant in the conver. 
sation but he is the subscriber. 

When the party making the recording is a participant in that telephone con 
versation, it is exactly the same as if these two parties were talking face to 
face. It is when the party making a recording is not a participant in the tele 
phone conversation that the main problem arises. The question is, are an ind 
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yidual’s rights being affected ? Does anyone have the right to use my telephone 
for his own personal business or to commit a crime? I answer that he does so 
at his own risk. In the State of California under Public Utilities Commission 
regulations, the telephone company furnishing facilities must not knowingly 
permit these facilities to be used for illegal purposes. The telephone company 
bas the right to monitor its facilities to be certain of this. It seems perfectly 
logical that a private individual using and paying for these same facilities should 
have the same right to protect himself from a person using his, the subscriber’s, 
telephone, for illegal purposes. I do not believe that an investigation of the use 
of recordings will uncover one single act of invasion of privacy or deprivation of 
anyone’s constitutional rights that is not already covered by statute. 

I believe that the use of modern recordings is the greatest advance toward 
ascertaining the truth, the most important feature of all litigation, either 
criminal or civil. A forward step in the protection and safeguard of rights would 
be to insist that all formal hearings be preserved on tape as well as by a reporter. 
Back in California we now have a celebrated case which would have been disposed 
of long ago if this procedure had been in use. This is the Chessman case. One 
of the main contentions of Chessman is that the court stenographer’s record of 
his trial was taken by an incompetent reporter and that the transcript was 
not accurate. 

Please take into consideration the most important thing about recordings. They 
are a faithful and true reproduction of what was said, including the tone of 
yoice used. Unlike the testimony of an individual, a recording is not subject to 
bias, prejudice, accuracy, intelligence, reliability, memory and interpretation. 
Voice inflections give interpretation and meanings to spoken words that can 
never be reflected in print. Anger, contempt, hesitation, and surprise are a 
few responses that are proof of this. Let me give you an example of this. 
A police officer rounds a corner after hearing a shot fired and finds you, 
Senator Hennings, standing over my body with a smoking gun in your hand. 
You may have arrived only seconds before and picked up the gun by reflex 
action or grappled with the killer and taken it away from him. The police 
officer steps up to you and says, “You killed Harold Lipset.” You reply, “I... 
killed Harold Lipset?” Now, Senators, write those words down on paper without 
the benefit of punctuation. The police officer, when on the witness stand and 
asked by the prosecuting attorney, “What were Senator Hennings’ exact words?” 
could reply, “He stated to me, ‘I killed Harold Lipset.’ ”’ 

In addition to formal hearings, I would recommend that all contractual agree- 
ments be recorded. A great percentage of litigation is over fine print and in- 
terpretation of words. A clear understanding by all parties of each paragraph 
in a contract would best be demonstrated by a record. 

Domestic cases are unpleasant. The grounds for divorcee and division of 
community property are governed by statute. The investigator is retained to 
ascertain the facts, and his position is no different than an attorney who is 
retained by an individual accused of committing the most heinous crime. Under 
our democratic process, every individual is entitled to representation. From 
my experience in listening to problems arising out of these cases, I feel that 
there is need for uniform and enlightened legislation of our archaic divorce 
laws. At the present time where recordings are involved in domestic cases, 
the question again is, are an individual’s rights affected? These cases are nearly 
always fraught with acrimony. The involved parties are prone to be more 
emotionally upset in such cases. Under such stress, moral convictions are 
often abandoned and perjury substituted. The unhappiest aspect of most of 
these cases is that innocent minor children are involved. In my opinion, the 
rights and future welfare of these children are most important and can be best 
protected by the ascertainment of the truth. 

Actual cases that I have worked on where recordings were important to 
the preservation of an individual’s rights were: 

Case No. 842.—The client was accused of purchasing stolen fountain pens. 
Prior to commencement of the trial, I engaged in conversation the man that 
referred the seller of the pens to our client. He defended the right of my client 
to purchase this merchandise and stated that he had not known they were stolen 
property. At the trial this man testified for the prosecution as the main witness 
and stated he had informed the client of the fact that the pens were stolen. 
I had recorded my conversation with this witness and subsequent to his testi- 
mony, this recording was played to the judge and jury. The client was acquitted. 

Case No, 4074.—A man was charged with the operation of a motor vebicle 
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while under the influence of alcohol. He had been involved in a minor Collision with a § 
late at night. The following day, at the request of his attorney, I interviewes for fear 
the woman who was the other involved party. She told me she had never Deen the sale 
close enough to my client to smell his breath, and that she based her Opinion We n 
of his lack of sobriety on his gait and speech. Prior to my client’s trig] but ] have 

subsequent to my interview with her, she filed a civil claim for damages, At odd am 
the criminal trial she testified that my client’s breath was overpowering. As jg to ont 
frequently the case, my testimony as a professional man retained by one Side renee 

was attacked. It was only by the production of my recording to corroborate In ci 
my testimony that my client was acquitted. Let me add that the client’s peculig; the vo 
gait was due to the fact that he had a wooden leg and also a speech impediment | to trial 


Case No. 8256.—A representative of a foreign government was exercising pj, | such “¥ 
dislike of a salesman of one of his country’s products by advising people going | gation 
abroad not to rent or buy this type of auto, and he expressed a preference fo, | — 
another car. A recording of this advice to a prospective visitor to his country Attor 
led to his recall. dubious 


Case No. 3064.—A wife stated her husband was an attorney and was friendly umice ; 
with all judges and attorneys in the area. She stated that she had only his | Seal 
statements to her as evidence to present and that he had advised her he wou ne ree 


falsify evidence against her. Recordings of conversations between this womay _— 
and her husband were made and they supported her version of the facts, he wien 
obtained a divorce and an equitable division of property. 


Case No. 1423.—A man purchased a used truck from a large auto dealer nee ® 
This truck was warranted to have a new engine. After the client had a greg thelr it 
many problems with this engine and was given no satisfaction by the dealer, 7 


we arranged for him to wear a recording machine for a final conference. Again | aa 
no adjustment was arrived at but admissions were made by the dealer. This | tioner 
recording was played in court after four employees of the dealer had testifieg Case 
on bis behalf. The recording was the only corroboration for my client. He manag 
received a judgment. chain 
Case No. 891.—A tenant in a housing project reported to a trucking firm that the ne 
she believed a neighbor, employed by this firm, was selling merchandise stolen investi: 
from trucks. Not wishing to accuse employees without proof, this trucking store’s 
firm retained my agency. A recording of the neighbor being offered merchandise old sto 
at very low prices served to corroborate our sole witness. This was the basis | Case 
of uncovering a large theft ring. | official 
Case No. 7325.—A client complained of being overcharged interest by a pawn. | not ac 
shop. These shops made a practice of accepting only cash and refusing to give could 
receipts. A recording of a conversation with the pawnshop operator obtained record 
a reduction to the legal rate of interest for my client and some changes in this obtain: 
practice by the pawnshops. Case 
Case No. 1714.—A pregnant woman retained my services prior to filing a | to inv 
paternity action. Recordings obtained admissions from Mr. X that he was record 
the father. Subsequently he denied making such statements and the recording did ut 
corroborated the testimony of our client. She was awarded child support. premis 
Case No. 8626.—A law enforcement official was approached by an individual discov 
and asked to dismiss pending charges against him. This official was threatened he wa 
with exposure of illegal acts he had allegedly committed. The extortioner was been d 
knowledgeable about recordings and went to extreme efforts to arrange a meet- Casi 
ing where he felt safe in making his demands. We were able to make a recoré- believ 
ing, however, by the use of a small radio transmitter. The conversation con- his as 
tained admissions by the extortioner that he had arranged to frame the official ing at 
and would make public his allegations through a third party if the charges | the ps 


against him were not dismissed. He pointed out to the official that publicizing | — gyhsex 





these allegations would ruin him, even if untrue. He dared the official to arrest set of 
him without corroboration on the charge of blackmail, The arrest was made. racket 

Case No. 1935.—On this case we worked on behalf of a union representing Cas 
auto salesmen. Their contract called for a limited number of sales to be made few d 
by company executives and on any additional sales, commissions were to be | _ telept 
split between all salesmen. The union officials believed that a professional firm @ 
athlete on the payroll as a salesman was not selling and commissions rightfully Cas 


belonging to the salesmen were being diverted to the athlete’s credit. Qu, and | 
technique employed was to conduct a survey of automobile purchasers. For Arrar 
corroboration, a percentage of the interviews were recorded. We had to prove were 
that these purchasers never met, dealt with, or knew of the existence of the frien 
athlete in connection with their purchase. If we had openly begun our interview 
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ith a straightforward approach, our experience is that people do not cooperate 
a fear of becoming involved. This matter was brought to arbitration and 
ine salesmen received the money due them. 

We now have many stores who lease space on a percentage of sales basis. 
] have had many cases where the investigator made purchases amounting to 
odd amounts. Subsequent investigation through accounting procedures failed 
to show some of the investigator’s purchases. Again, the recording was cor- 
roboration of our work. \ : 

In civil damage cases, we often record our interviews with witnesses so that 
the attorney can hear and evaluate the witnesses and his case prior to going 
to trial. It is especially advisable to record interviews with hostile witnesses 
such as the passengers in the defendant’s car. My experience in the investi- 
gation field leads me to believe that a more profuse use of recordings would 
decrease the amount of perjury committed. 

Attorneys frequently engage my services to record their interviews with 
dubious clients and witnesses. Many have a permanent installation in their 
office to use at will. This phase of our business has increased since a local 
attorney was accused of a crime based upon the allegations of a client that 
he insisted the client commit perjury. 

Cases on which we have worked where telephone conversations were recorded 


os No. 8457.—A business organization received letters threatening to expose 
their method of obtaining lists of prospective customers. These letters were 
written in such a manner that they purported a business offer. I arranged for 
their incoming telephone calls to be recorded, The extortioner was not as adept 
in the telephone conversations as he had been in his letters. His true purpose 
was revealed and based on this recording, police were called in and the extor- 
tioner arrested as he accepted the money he had demanded. 

Case No. 1948.—The owner of a chain of drugstores rewarded a successful 
manager of one of his stores by giving him an interest in a new store in the 
chain. Sometime later the owner noticed a phenomenal growth in business in 
the new store and a substantial loss of business in the old store. Outside 
investigation was not productive. Arrangements were made to monitor the 
store’s telephone and the pattern of transferring prescription business from the 
old store to the new store became readily apparent. 

Case No. 2122.—A client complained numerous times to police and telephone 
officials about obscene and crank calls she was receiving. Her complaints were 
not acted upon by the police and she was told by telephone officials that they 
could assist her only by changing her telephone number. We arranged to 
record the next conversation and when this was played to the police, my client 
obtained desired action. 

Case No. 7836.—The owner of a chain of large furniture stores retained us 
to investigate alleged inventory shortages. One of our techniques was the 
recording of telephone calls. We did not disclose any evidence of theft but we 
did uneover a large bookmaking ring within the chain of stores. This client’s 
premises were being used for an illegal activity without his knowledge. If 
discovered by the police first, my client would have had a difficult time proving 
he was not personally involved. In addition, his telephone service would have 
been discontinued and he would have suffered a large loss of business, 

Case No, 4023.—Parents of a teenage boy found evidence which led them to 
believe their son was using narcotics. The boy denied this and refused to name 
his associates. He became estranged and threatened to leave home. Monitor- 
ing and recording telephone conversations at this home produced evidence that 
the parents’ fears were justified. The police department was notified and their 
subsequent investigation led to the apprehension of a narcotics ring. The same 
set of facts and procedures led to the exposure of a high school prostitution 
racket (case No, 3349). 

Case No. 4457.—A contracting firm found it was being underbid by a very 
few dollars with regularity by a competing firm. Recordings of this client’s 
telephones produced proof that one of the estimators was calling the competing 
firm and revealing the firm’s estimates. 

Case No. 3097.—A client complained that his wife had requested a divorce 
and he could not understand why. Outside investigation revealed nothing. 
Arrangements were made to record telephone conversations at his home and we 
Were able to learn that his wife had had a long affair with our client’s best 
friend, and that they were carefully awaiting the divorce before seeing each 
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other again. The wife’s boy friend referred my client to his attorney ang 
then told the wife that he had taken the husband to a lawyer who conlqd not 
possibly win the case for him. 

In many of these cases, I think it is important to note that recordings Were 
used to corroborate the facts adduced by the investigator. This is the use o 
new devices given to people by progress. In fact, I believe in this corroboration 
so strongly that I feel no individual today should be subjected to trig) and 
possible imprisonment upon the unsupported word of a law enforcement Officer 
alone. If the defendant made such a statement, it can always be supported by 
a recording. 

Actually, in civil and criminal cases, these recordings are no longer even gee 
before trial. It is the law that such recordings of witnesses and even the de 
fendant’s statements must be made available to the other side. 

Let me again thank you for the privilege of appearing before this honorable 
committee. I welcome the opportunity given me to discuss these matters with 
you. 


I have brought some of the equipment available for making recordings, jy 


there are no questions, I will proceed with a demonstration of this equipment, 


Senator Hennines. Our next witness is Mr. Edward Bennett Wi. 


liams. It is not necessary for me to say this here, but for record | 
“ 9 


purposes, I will say that Mr. Williams is a lawyer in private practice 
in the District of Columbia. Mr. Williams has had a distinguished 
career, and he has represented individuals and interests and opers- 
tions throughout the Nation at various times. And I especially com. 
mend him on being a great athlete, as well as a man who has made his 
mark in the courtrooms of the land. 

Mr. Williams is a graduate of Holy Cross and Georgetown Uni- 
versities, and took his LL.B. in 1944, and has been in the active prac- 
tice for some 15 years. It is an experience that I share with him, 
having been a professor or instructor in the law of evidence. Mr. 


Williams has been an instructor in the criminal law of evidence ip | 


Georgetown for 12 years. 
STATEMENT OF EDWARD BENNETT WILLIAMS, WASHINGTON, D.C, 


Senator Henninos. It was a very enlightening experience, wasn’t 
it, Mr. Williams? 

Mr. Wuiu1aMs. It was. 

Senator Hennines. And you keep well ahead of the class. 

Mr. Williams is chairman of the Committee on Criminal Defense 
Procedure of the Criminal Law Section of the American Bar Asso- 
ciation, and a member of the board of directors of the American 
Civil Liberties Union. 

Mr. Williams, we are indeed very grateful to you for coming to us 
this morning, and taking the time out of your day—and we lawyers 
know that that is about all we have to charge for, the only thing we 
have to sell at times is experience and ability—and you have taken 
the time this morning, which is indeed very valuable to you, to come 
here. 

You have honored us by one previous appearance, at least, in which 
you made the record reflect a position which is not always expressed 
in hearings or before some committees. I would like to character- 
ize you as what I think would be a great libertarian; you deal with 
the old-fashioned composition of 10 amendments which is known as 
the Bill of Rights; and you also believe that people accused of offenses 
are entitled to counsel. That is rather old-fashioned in some quar- 
ters, too. Sometimes people think that some of those charged with 
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offenses should be put away for long years without much defense, or 
rhaps a defense by some young fellow that has just passed the bar, 

and scarcely knows the way up to the court, and has to be led by the 

hand. sshd 

And so with that, Mr. Williams, I welcome you to the subcommittee. 
And I would like to have you proceed in any way that you care to, 
extemporaneously—if you have any prepared material it will be made 

art of the record—the time is yours, Mr. Williams. 

Senator Witey. Has he got a statement, Mr. Chairman ? 

Senator HENNINGS. If he has one, I assume he might offer it or 
read from it, Senator Wiley. 

Mr. Witt1aMs. I have no prepared statement. 

But, Mr. Chairman, Senator Wiley, I want to say at the outset that 
I feel very honored in being invited before your subcommittee to give 
my views on wiretapping. This is a subject in which I have been 
interested for many years. And I certainly welcome the opportunity 
to express my views. ; iC] 

Senator Henninos. If I may interject, Mr. Williams what consti- 
tutional issues do you think are raised, if any, by these practices of 
wiretapping or eavesdropping, either by a private party or by police 
or by any Officials of a degree or kind? 

Mr. Wriu1aMs. I think there are grave constitutional questions, 
Senator, centered around the fourth amendment. But may I say to 
you at the outset the thing that disturbs me most about this whole 
problem is this. About 25 years ago—I think it is almost 25 years 
ago to the month—the Congress of the United States passed a statute 
making it a crime to tap wires and divulge the contents or to make 
use of the information derived therefrom. That statute has been on 
the books for 25 years. Until 1954 it was a felony to do this. In 
1954 the Congress saw fit to make it only a misdemeanor, punishable 
by 1 year in jail, but still a crime. 

“Senator Hennings. There wasn’t much debate about it, was there ? 
Mr. Witu1aMs. Notwithstanding that 
Senator Henninas. They gave it a once over lightly and passed it 

in a rush of other matters, and it wasn’t a matter of serious—I mean 
the reduction of the term of the penal clause. 

Mr. Witut1AmMs. No, sir. 

Notwithstanding the fact that it has been a crime in this country 
to tap wires and make use of the information derived therefrom, I 
think it is fair to say, members of the committee, that wiretapping 
today is rampant in this country. 

I think that the wiretapping statute, Senator, has received less 
compliance than the old Volstead Act, and I say that for this reason, 
because law enforcement agencies have been breaking the criminal 
statute. Now, even in the case of the Volstead Act, we didn’t have 
law enforcement agents selling whiskey. They might have drunk it, 
but I don’t recall instances where there was widespread sale of al- 
coholic beverages by agencies of Government. But we have wide- 
spread wiretapping. 

For 25 years the FBI has tapped wires. I don’t say this, members 
of the committee, to impugn their motivations or dispute their good 
faith, because they have done it I believe in good faith and with a 
laudable objective. But nevertheless, I think it is clear that they 
have been violating the criminal statutes of the United States. 
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Senator Hennrnes. Mr. Williams, at this point I might su 
that I have a letter from the Attorney General of the United States 
you have a copy of it there, Mr. Slayman—and I have talked to hin 
about it. He has been invited as a witness. Mr. Rogers has Written 
to me, and that letter is up here. I was rereading it yesterday anq 
last night. And I will ask at this point that Mr. Rogers’ letter ang 
the material which has been included and made a part of the recon 


in the proceeding here—was it not, Mr, Slayman ?—be included again | 


in your testimony, if you have no objection. 
Mr. Wittrams. I have none. 


Senator Hen NINGS. That would outline the position of the Depart- ! 
ment of Justice, and it even sets forth the number of wiretaps that | 


are being used, and sets forth the purposes for which those sever] 
wiretaps as of that date were used. 

(The material referred to will be found on pp. 1481-1482.) 

Mr. Wiuu1ams. Senator, on May 18, 1958, I was as a lawyer dis. 
turbed when the Director of the FBI, for whom I have great res 
for whose ability and integrity I have great respect, said to a television 
audience that the FBI at that time had 90 wiretaps in. It was pecu- 
liarly ironical, I think, in the frame of reference in which it was said 
because on that very day a prosecutor from the Department of Justice 
was asking a jury in New York to return a verdict of guilty against 
a defendant who was charged with having tapped one wire. 

So I took occasion, Senator, to comment on this, because I believe, 
as you do, that ours is a Government of laws and not of men, and that 
the laws are just as applicable to agents of the Government as they 
are to private citizens, and that this is a distinction between our 
system of Government and the totalitarian system. Ours is a Gov- 
ernment where the policemen are under the law instead of a goy- 
ernment where they are the law. 

I made this observation in a lecture that I gave at Georgetown, one 
of the Gaston lectures, and I received a letter back from the assistant 
director of the FBI which I think appropriately goes in this, because 
it gives the thrust of the FBI’s position on wiretapping in a very 
significant way. 

Senator Henn1inos. Is that from Mr. Nichols? 

Mr. Wru1ams. It came from Mr. Nichols, whom I am proud to 
say I number among my friends. 

Senator Hennines. And I, too. 

Mr. Wiiu1aMs. He wrote to me in this vein: 


Dear Ep: I read with considerable interest the story in Tuesday’s Evening 
Star of your lecture at Georgetown. I wish I could have heard it. You did 
a great disservice, however, to the FBI in your comment that “The FBI and 
New York State continue to tap wires in spite of the fact that the Federal 
courts have ruled them illegal.” 

I, of course, would presume to speak only for the FBI and I am unaware of any 
court decision which has ruled that wiretaps are illegal per se. What the courts 
have done is to ban evidence secured from wiretaps and this whole matter was 
explored rather fully in the attached statement of the late Mr. Justice Robert 
H. Jackson when he was Attorney General. In the FBI, telephone taps are 
utilized only with the written approval of the Attorney General in cases in- 
volving internal security or those involving kidnaping: 

I know that you would want to keep this in mind in the future because it is 
manifestly unfair to attribute crime to an act that has been upheld time and 
time again. 

Sincerely yours, 
Louis B. NICHOLS. 
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Senator Henninos. May I say, Mr. Williams, at this point that is 
substantially what a letter to me from the Attorney General last spring 
set out. And the Attorney General came to my office, and I came to 
another hearing on that subject, and we discussed the matter which 
the Attorney General has set forth in a letter similar to the one of 
Mr. Nichols, the position of the Department of Justice, which is as 
you have indicated. 

Mr. Wiu14Ms. They have attached to this letter, Senator, the 
opinion of Mr. Justice Jackson, and this is the opinion upon which the 
Department continues to sanction wiretapping by FBI agents. And 
I say this, and I hope it doesn’t sound arrogant, because it isn’t meant 
to be so, but I say it because I sincerely believe it, and I think that I 
can demonstrate it, that this opinion is demonstrably in error. __ 

Let me read this, if I may, the sentence from this opinion which 
constitutes the thrust of the Department of Justice’s position. 

Senator Hennines. Mr. Williams, I don’t think it is ever arro- 

nt for a lawyer to differ with an opinion. 

Mr. Witu1ams. Well, I don’t want to have my remarks construed 
that way. 

Senator Hennrnos. I know you are not arrogant anyway. 

Mr. Wiu1aMs. Mr. Justice Jackson as Attorney General wrote on 
March 9, 1941, this paragraph which has become the predicate upon 
which the FBI continues 18 years later to tap wires. 


There is no Federal statute— 


and I am quoting from Mr. Justice Jackson, Attorney General 
Jackson— 

that prohibits or punishes wiretapping alone. The only offense under the present 
law is to intercept any communication and divulge or publish the same. 

Senator Hennines. Mr. Williams, at that point I think we should 
clarify the expression which you have just read. That was written 
as said by the late Mr. Justice Jackson when he was Attorney General 
of the United States, and he was not sitting on the Court at that time. 

Mr. WituiaMs. Exactly, sir. 

Senator Hennrnos. I wanted to carefully distinguish that. 

Mr. Witu1aMs. This, members of the committee, is the sentence, is 
the expression which I believe to be demonstrably in error. He now 
says: 

Any person, with no risk of penalty, may tap telephone wires and eavesdrop 
on his competitor, employer, workman or others and act upon what he hears 
or make any use of it that does not involve divulging or publication. 

Now, I say that is wrong. At the very time that he wrote that lan- 
guage, and today, the wiretapping statute of the United States, which 
is section 605 of title 47 of the United States Code, makes it a crime— 
for any person, having received an intercepted communication or having become 
acquainted with the contents, substance, purport, effect or meaning of the same, 
or any part thereof, knowing such information was so obtained, to use for his 
own benefit or for the benefit of another that information. 

Senator Hennrnos. They had a little difficulty with the Coplon case 
on that account, the Judy Coplon case; didn’t they ? 

Mr. Witu1ams. Yes. I want to talk about that in a moment. 

Senator Henninos. I don’t mean to anticipate you. 
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Mr. Witi1ams. But the Department has a case of myopia with pp. 
spect to the end of the statute which outlaws not only tapping ang 
divulging, but tapping and using the information. And, of cou 
when the FBI taps, they tap not idly, but to make use of informatio, 
that is gleaned as the result of the tap. 

Now, time and again you will hear the Department spokesmen gq 
it is not a crime to tap, it is only a crime to tap and divulge. They take 
the position that when they tell each other they are not divulging, 
although the Supreme Court of the United States in the Vardone casa 
rejected this argument some 20 years ago. 

So I say that there have been rampant violations of this statute 
for 25 years, and well there might be, because it would come with jj] 
grace for the Department to initiate multiple prosecutions for a prac. 
tice in which they were engaged themselves. 

And I think that I am accurate when I say to the members of this 
subcommittee that for 21 years there were ng three prosecutions un- 
der the Federal wiretapping statute. And it has only been in the last 
4 years that there have been a flurry of prosecutions, numbering, | 
believe, about seven. 

But wiretapping goes on 

Senator Hennings. You say numbering seven ? 

Mr. Witur1aMs. Seven, sir. 

Senator Hennines. Don’t you think you are being rather generous 
when you say “flurrying” ? 

Mr. Wuu1Ams. I want to err on the side of generosity in discuss- 
ing the Department of Justice. 

Now, members of the subcommittee— 

Senator Hennines. How do you think they have had any prosecu- 
tions, Mr. Williams? 

Mr. Witu1aMs. Well, I wouldn’t presume to— 

Senator Hennincs. We lost one all over the country intrastate as 
well as interstate. How do you think they prosecuted at all? 

Mr. Wiuiams. Of course, Senator Hennings, it doesn’t make any 
difference whether the tap is interstate or intrastate, because the Su- 
preme Court has said that an interstate tap is a violation in the Weiss 
case. 

Senator Henninos. That is right. So you can’t stay within the 
intent of the California law, according to some of us, and still be 
safe, if you tap a wire in California you are violating the law whether 
you cross any lines or not. 

Mr. Wiiu1aMs. I would say, in my opinion, it would break the law 
to tap a wire in San Francisco or any part of California. It isa Fed- 
eral crime. 

Senator Henninos. You are not going to send a bill to Mr. Lipset 
for this advice? 

Mr. Wiuiams. I didn’t know that Mr. Lipset needed this advice, 
but if he does, I would be glad to give it to him gratuitously. 

So it is small wonder, I think, that we sit here talking about po- 
tential amendments to this act, when we have a record of disobedience 
to it from State law enforcement agencies, and from the chief Fed- 
eral law enforcement agencies. And I recall even hearing wiretap 
conversations played in this room 2 years ago, which I believe was 
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likewise a violation of the Federal Communications Act, because it 
was—— ‘ : mint 

Senator Henninos. What committee was that, Mr. Williams? 

Mr. Wu1aMs. That, Senator Hennings, was the committee which 
was looking into improper activities in the labor-management field. 
And my recollection I J 

Senator Henninos. Didn’t Mr. Kennedy play a lot—I saw some 
of the reruns on television, and didn’t he play a lot of conversations 
back? He was counsel, wasn’t he? ; 

Mr. Wru1aMs. He was certainly present, at the time, as I recall it. 

Senator Henninos. Right in the hearings? 

Mr. Witt1aMs. Those were made on August 8, 21, 22, and 23, in 
1957, and I felt at the time that there was a transgression of Federal 
statute, and that it was not proper to be done, but it was done. 

Senator Hennines. Was any objection made by anybody ¢ 

Mr. Wuu1aMs. There were objections made; yes, sir, vigorously 
made. 

Senator Henninas. And they were overruled by whom? 

Mr. Wixtu1ams. They were overruled by the Chair, Senator Hen- 
nings. 

Senator Hennineos. Senator McClellan? 

Mr. WittiaMs. He was occupying the chair at the time; yes, sir. 

Senator Hennines. Was the statute called to his attention ? 

Mr. Witu1aMs. The statute was forcefully called to the attention 
of the full committee at that time; yes, sir. 

Senator Henninos. But they apparently did not think the statute 
was clear, so they overruled it ? 

Mr. Wiutu1ams. Well, I think it can best be said that they took : 
very different position with respect to the meaning of the statute 
from that taken by counsel who interspersed the objections. 

But over and above that, I think we have this situation which might 
also receive the attention of this subcommittee. On December 9, 
1957, the Supreme Court of the United States unanimously said in 
the Benanti case—and so there won’t be any question about the specific 
language of the Court 

Senator Hennines. That is really the latest case on the subject, 
isn’t it, the Benanti case? 

Mr. Witiiams. Yes,sir. It said: 








We find that Congress, setting out a prohibition in plain terms, did not mean 
to allow State legislation which would contradict that section and that policy. 

I don’t know of any clearer way for the Supreme Court to tell the 
States across the United States that any States purporting to permit 
wiretapping were in direct violation of the Federal statute, and that 
the Federal statute had preempted the field 

Senator Henninos. By wiretapping, Mr. Williams, do you mean 
the act of wiretapping or the transmitting of anything derived from 
the tapping ? 

Mr. Witu1aMs. Well, Senator, I always assumed 

Senator Hennines. You mean the physical act of wiretapping? 

Mr. Witi1ams. I assume when anybody wiretaps he does it for a 
purpose, he doesn’t do it idly, and when agencies of government, be 
they State or Federal, wiretap, they are wiretapping because they 
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propose to make use of the information that they get as a result of | 
wiretapping. 

Senator Hinrsitiecs, Now that assumption aside, Mr. Williams, do | 
you conceive the physical act of wiretapping—the instance that come | 
to mind is, for example, a tap put on a wire where nothing is produced. | 
Do you think the physical act there is in violation, irrespective of 
whether the information is useful or not? 

Mr. Wiiu1aMms. I think this, Senator. I think that it would be ap 
attempted crime, because if you made an attempt to get information 
by wiretapping, and you were not successful in accomplishing yon, | 
intent, you would be just. as guilty of an attempted offense as one who | 
made an unsuccessful attempt to violate the perjury statute of the | 
District of Columbia. 

Senator Hennrnos. Here is a photostat of a cartoon in the Wall 
Street Journal. The door has a sign on it “Detective Agency.” And 
here are these gentlemen bringing in large stacks of tapes. This de. | 
tective seems rather disconsolate about the stacks mounting up. And 
he says, “This guy we wiretapped is the father of a teenage ial 

I thought you might like to see that after the hearing. 

The photostat may be seen in subcommittee office.) 

Senator Henninos. At any rate, you do draw a distinction, do you 
not, between the mere act or the bare act of putting the tap and the 
consummation of the crime by transmitting or otherwise using it! 

Mr. Witu1aMs. Yes. To consummate the crime you put the tap on, 
And then you must either divulge what you hear or use the informa- 
tion that you derive as a result of the tap. Then you have an accom- 
plished full crime, punishable by 1 year in jail and $10,000 in fines. 

Senator Hennines. For example, Mr. Williams, let’s take a do- 
mestic situation. A lawyer has a detective seated by him while he is 
interviewing the erring husband. The lawyer represents the wife. 


99 
. 


— the lawyer says, “Of course, I don’t want to get into a lot of | 


unpleasantness with you Mr. Jones, but this is Mr. Ackerson. He has 
taken some very interesting recordings. Of course, we want rather 
substantial alimony in this case, and a very substantial property set- 
tlement, and we are going to get it. We don’t want to play these 
recordings to you, Mr. Jones, it might embarrass you, but you are a 
man of means, why don’t you see the light in this case ?” 

That would be using it, wouldn’t it? 

Mr. Wiiu1ams. That would be a crime, Senator, because if the law- 
yer knew 

Senator Henninos. That is the way it is often used, isn’t it? 

Mr. WituiAMs. Well, I hope not. 

Senator Hennines. Doesn’t your experience and your understand- 
ing of human affairs and relationships indicate to you that is in a 
sense coercion / 

Mr. Witu1aMs. I assume that if an investigator is employed to tap 
wires by a lawyer, that the lawyer intends to make use of the informa- 
tion derived thereby, and if he does, then he commits a crime, by my 
lights. 

Senator Hennines. That comes pretty close to extortion, doesn’t it! 
I mean, that sort of operation. 
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Mr. Wru1aMs. He first violates the wiretapping statute, because he 
makes use of information, which he knows was tapped 

Senator Henninos. Or by implication, he might not have any in- 
formation at all, and then of course it becomes extortion, doesn’t it 
under certain conditions? 

Mr. Witu1aMs. It could violate a State extortion statute. 

Senator HennrNGs. By threats. 

Mr. Witu1aMs. Yes, sir. 

Now, the point of my observation, Senator, with respect to the State 
legislation is that—I am sure we all know that wiretapping is going 
on all the time by law enforcement agencies of State governments. I 
think New York is probably the prime illustration where you have 
rampant wiretapping, presumably under the mantle of legality, al- 
though there is at least one judge in New York who has taken the 
position that since the Benanti decision the New York statute is per 
se invalid, and he will issue no more warrants for taps. 

Now, against this background of violation 

Senator Witey. May I ask you a question ? 

Mr. Wiu1aMs. Yes, sir. 

Senator Witry. You have used the term “preemption.” Is there 
any decision by our Federal courts that goes to the point that the 
statute, which I think you referred to as section 605, act of 1934, is 
applicable to all cases of wiretapping, including wiretapping by 
Sifice officers in cases of Federal crime, and State crime ? 

Mr. WuuiaMs. Senator Wiley, the statute makes it a crime to put 
a tap on a telephone wire and then divulge what you hear, or make 
use of it, regardless of whether the conversation is a local conversa- 
tion between John Smith in Milwaukee, Wis., and maybe two or three 
blocks away, or whether it is between John Smith in Milwaukee, Wis., 
and Senator Wiley in Washington, D.C. The Supreme Court has 
said in the case of Weiss against the United States, which I believe is 
reported in 308 U.S., that notwithstanding the fact that the telephone 
conversations may have been entirely intrastate and local, that inter- 
ceptions of those conversations constitute a violation of this Federal 
criminal statute. 

So I say, against that background, that it is improper for the States 
to purport to authorize any of their officers to commit a Federal 
crime. And I think that when the State of New York presumes 
to allow its law enforcement officers to violate the law of the land, 
they are just as far out of line as when the Governor of Arkansas 
ignores the law of the land on integration of the school system, be- 
cause this is a violation of Federal law. It is New York saying to 
the rest of the Nation, “We will not respect this law, we will allow 
taps,’ and notwithstanding that citizens from the other 49 States 
may call into New York, they do not have protection in knowing that 
their conversations are secure against a wiretapper, because taps are 
used indiscriminately in New York under the guise of State warrants. 

Senator Wize. Is your answer then that the Supreme Court has 
said that this law preempts not only the Federal situation but also 
the State picture? In other words, if a crime is committed that is 
local in nature, it would be a violation of the law by the State officers 
to indulge in this practice ? 

45495—60—pt. 54 
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Mr. Wuu1ams. It would be a violation by the State officers {) | 


indulge in this practice so long as this statute stays on the books, The 
Supreme Court of the United States so recently as December 9, 1957 
said that when Congress set up the prohibition against wiretapping 
in plain terms it did not mean to allow State legislation which would 
contradict that section and that policy. And it cited as its authority 
the case of Pennsylvania v. Nelson, which you will recall is a pre. 
emption case. 

Senator Hennings. That is the Steve Nelson case. 

I might call to you attention, if you will bear with me, Mr, Wij. 
liams, that this committee has published an appendix to the hearin 
of May 20, 1958, at which you appeared, Mr. Williams, and that 
appendix, Senator Wiley, contains what has been described as back. 
ground materials on wiretapping, eavesdropping, and the Bill of 
Rights. On page 84 of this appendix you will find the Benanti case 
on a writ of certiorari, and the opinion of Chief Justice Warren. You 
will also find Nardone v. United States, and you will also find a num. 
ber of cases to which Mr. Williams has alluded, Rathbun v. United 
States is another. 

There are others which I will not go into. You will find them in 
the appendix which you hold in your hand. 

Senator Wixey. I have one other question to ask the distinguished 
attorney. 

It has been a long time since I practiced law. What we are living 
in is an age of flux. Do you think that the Legislature, that is, the 
Congress, should take some action in relation to this field in order to 
leave to the States some jurisdiction ? 

Mr. Wituiams. We don’t have a great deal of time, Senator, so I 
would like to answer that question and say what I think and how I 
feel about the whole wiretapping picture. I don’t believe, to answer 
your question directly, that this isa State matter. I think it is exclu- 
sively a Federal matter. I think the telephone industry is so inex- 
tricably interwoven into interstate matters that you can’t have intelli- 
gent State Jegislation in this field. I believe that it is a Federal 
matter, and I think that wiretapping should be regarded as protected 
within the fourth amendment. Four Justices of the Supreme Court 
believed this in 1928 in the O/mstead case, Justices Brandeis, Holmes, 
Butler, and Stone, and I believe that if the question were presented 
today, 30 years later, that the Court would take the position that wire- 
tapping is within the purview of the fourth amendment. 

Now, Mr. Rogers, the Attorney General, and Mr. Brownell, when 
he was Attorney General, both wrote articles and they said that it 
was necessary that there be Federal wiretapping to cope with sub- 
versives and spies and saboteurs, and that, after all, wiretapping is no 
different from the use of informants and eavesdroppers or decoys, 
and therefore there should be some remedial legislation. 

On that score I would like to say this. I think that the Congress 
of the United States would probably find the arguments of the De- 
partment of Justice much more cogent if they came here with a record 
of obedience to the existing laws than if they come here with a record 
of disobedience. 

But on the subject of wiretapping as an effective law 
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Senator HENNINGS. You have no doubt, then, Mr. Williams, that 
the Department of Justice is violating the law if they are tapping 
any wires ’ 

Mr. Wiritams. And using the information, yes. 

Senator Hennines. And using the information. 

Mr. Witx1ams. On that subject, as to the efficacy of wiretapping, 
[ would like to play the role of the devil’s advocate for you a moment, 
if may, and quote Mr. J. Edgar Hoover. 

Mr. Hoover in 1929 said that wiretapping was “an archaic and in- 
efficient practice” which “has proved a definite handicap or barrier 
in the development of ethical, scientific, and sound investigative 
technique.” , ; 

In 1940 the Director issued a release from the Department of Justice 
saying : 

The discredit and suspicion of the law-enforcing branch which arises from 
the occasional use of wiretapping more than offsets the good which is likely 
to come of it. 

Now the Coplon case is often cited as a case where wiretapping 
was used in an espionage matter. The Department of Justice went 
to great pains to convince the Court that none of its leads in that, ase 
came from wiretapping. And you all will recall that the Court 
sustained that position, and one conviction was overturned, not be- 
cause the Government had derived any leads from the wiretap evi- 
dence, but because, rather, there had been an invasion of the lawyer- 
client relationship between Coplon and her lawyer. 

Senator Hennines. Mr. Williams, the letters to which I have re- 
ferred were brought to my office, and I was reading them again last 
night. . ho 

Now I would suggest, without objection, Senator Wiley—these are 
not confidential letters—Attorney General Rogers says: 

I am hopeful that Congress will clarify legal questions which exist in this 
important area. 

Without reading the entire letter, the Attorney General says: 

I acknowledge with thanks your letter of August 10, 1959, in which you have 
asked several questions in connection with the study of wiretapping and eaves- 
dropping. 


He goes on to say: 


The interpretation by the Department of Justice of section 605 of the Com- 
munications Act of 1934 is that it prohibits the interception and divulgence of 
conversations, not interception per se. In Benanti v. United States (355 U.S. 
96 (1957)), to which you refer, the Court stated expressly that it was not 
passing upon that question. 

The Department’s position on wiretapping, in cases concerned with internal 
security and other heinous crimes like kidnaping, is the same in this administra- 
tion as it was under the administrations of Presidents Roosevelt and Truman. 
Likewise, the departmental orders and regulations on this subject have not been 
changed since 1940. 


I think I might just as well read the rest : 


The interception of conversations in the types of cases referred to in my 
letter of July 2, 1959, can be accomplished as it has been since 1940 without 
reference to local statutes on the subject of wiretapping. There is no record 
of prosecution by the Federal Government, either before or after the Benanti 
decision, of local law enforcement officers who have intercepted and divulged 
conversations in the performance of their duties. 
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The methods of investigating and prosecuting violations of section 605 are no | 


different than those employed in a number of other criminal cases, Complaints 


and investigative reports are reviewed in the Department and referred to the | 


appropriate U.S. attorney for instituting criminal proceedings when the proge, 
cution appears warranted. 

I trust that the foregoing will be of aid to the subcommittee, and I am hope 
ful that Congress will clarify legal questions which exist in this important 
area. 


Attached to that letter are letters which I signed, and another lettey 
from the Attorney General relating to this entire matter. 

And I now offer this and ask that it be included and made a part of 
the record in these proceedings. 


OFFICE OF THE ATTORNEY GENERAL, 
Washington, D.C., September 10, 1959, 
Hon. THOMAS C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


Deak SENATOR: I acknowledge with thanks your letter of August 10, 1959, in 
which you have asked several questions in connection with your study of wire 
tapping and eavesdropping. 

The interpretation by the Department of Justice of section 605 of the Com- 
munications Act of 1934 is that it prohibits the interception and divulgence of 
conversations, not interception per se. In Benanti v. United States (855 U.S, 
96 (1957) ), to which you refer, the Court stated expressly that it was not pass- 
ing upon that question. 

‘he Department’s position on wiretapping, in cases concerned with internal 
security and other heinous crimes like kidnaping, is the same in this admip- 
istration as it was under the administrations of Presidents Roosevelt and Trv- 
man. Likewise, the departmental orders and regulations on this subject have 
not been changed since 1940. 

The interception of conversations in the types of cases referred to in my letter 
of July 2, 1959, can be accomplished as it has been since 1940 without reference 
to local statutes on the subject of wiretapping. There is no record of prosecv- 
tion by the Federal Government, either before or after the Benanti decision, of 
local law enforcement officers who have intercepted and divulged conversations 
in the performance of their duties. 

The methods of investigating and prosecuting violations of section 605 are no 
different than those employed in a number of other criminal cases. Complaints 
and investigative reports are reviewed in the Department and referred to the 
appropriate U.S. attorney for instituting criminal proceedings when prosecution 
appears warranted. 

I trust that the foregoing will be of aid to the subcommittee, and I am hopeful 
that Congress will clarify legal questions which exist in this important area. 

Sincerely, 
WILLIAM P. Rogers, 
Attorney General. 
August 10, 1959. 
Hon. WILLIAM P. Rocers, 
The Attorney General, 
The Department of Justice, 
Washington, D.C. 


DEAR Mr. ATTORNEY GENERAL: I want to thank you for your letter of July 2, 
1959, regarding Department of Justice wiretapping practices. The information 
with respect to the number of wiretaps currently in effect, the manner in which 
they are authorized by the Attorney General, and the types of cases in which 
they are utilized, is helpful. 

However, there are many legal and constitutional questions raised by wire- 
tapping by Federal law-enforcement officials to which your letter offers no clear 
nor definitive answers. Since you were kind enough, during the course of our 
conference on July 2, to offer to furnish any additional information the sub- 
committee might want, I am submitting the following questions to you, with the 
request that the reply to each question be spelled out in as much detail as 
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ible. Of course, if you would prefer to present your replies in person, my 
invitation to you to testify before the subcommittee is still open, and we would 
pe happy to arrange a mutually satisfactory date for your appearance, 

The unanswered questions raised thus far by the subcommittee’s study of 
wiretapping and ea vesdropping include the following : ‘ . 

1. In view of the apparently complete prohibition against wiretapping, con- 
tained in section 605 of the Communications Act of 1934, by what authority 
does the Department of Justice presently engage in wiretapping? ; 

Comment: The subcommittee already has a copy of the law review article 
written on this subject by former Attorney General Brownell, and published 
in the winter, 1954 issue of the Cornell Law Quarterly. However, the opinion 
of the Supreme Court in 1957 in the Benanti case, particularly that portion 
which refers to “evidence obtained by means forbidden by section 605 whether 
by State or Federal agents,” would appear to interpret section 605 as imposing a 
total proscription on wiretapping by anyone, including law-enforcement officials. 

2. Do Department of Justice agents ever tap wires in States, such as Penn- 
sylvania, which have laws totally prohibiting wiretapping? 

8. Do Department of Justice agents ever tap wires in States, such as New 
York, which have laws prohibiting wiretapping except by court order? If so, 
does the Department secure such an order prior to installing a wiretap? 

4. Has the Attorney General ever made a determination not to prosecute 
State officials under section 605 even though such officials tap wires and divulge 
information obtained thereby? 

Comment: Mr. Thomas F. Eagleton, circuit attorney for the city of St. Louis, 
testified before the subcommittee on May 22, 1958, that a statement to this 
effect had been made by Mr. Edward S. Silver, district attorney for Kings 
County, N.Y., on a television panel on which Mr. Eagleton was a questioner in 
St. Louis in May 1958. (See Hearings, p. 262.) 

5. Has any State or local official ever been prosecuted by the Department of 
Justice for wiretapping in violation of section 605? If so, please specify the 
number of such cases, and identify each case by name, date, court, and docket 
number. 

6. What steps or procedures does the Department of Justice take to appre 
hend and prosecute persons for wiretapping? 

7. What regulations, orders, directives, instructions, and memoranda have 
been issued by the Department of Justice in past years dealing with wiretapping 
and eavesdropping? Please supply the subcommittee with copies of all such 
materials, including those now in effect. 

Comment: Attorney General Mitchell, in the course of testifying on the sub- 
ject of wiretapping before the House Committee on Expenditures in the Execu- 
tive Departments on February 19, 1931, not only submitted to the committee a 
memorandum prepared in the Department of Justice dealing with wiretapping, 
but also supplied the committee with the departmental regulation which then 
forbade the practice. In view of your letter to me dated July 2, briefly outlining 
present-day wiretapping practices in the department, this earlier regulation 
apparently has been superseded. 

The subcommittee would appreciate receiving your replies to these questions 
at your earliest convenience. I am sure they will be very useful to the sub- 
committee in its study of this highly important subject. 

Sincerely yours, 


Tuomas C., HENNINGS, Jr., Chairman. 


OFFICE OF THE ATTORNEY GENERAL, 
Washington, D.C., July 2, 1959. 
Hon. THomas C. HENNINGS, Jr., 
U.8. Senate, Washington, D.C. 


Dear SENATOR: It was most pleasant to talk with you today about some of 
the problems of law enforcement and constitutional rights in which we have 
mutual interests and responsibilities. 

With regard to your inquiry concerning wiretapping, let me refer to testimony 
given by the Director of the Federal Bureau of Investigation, Mr. J. Hdgar 
Hoover, before the House Appropriations Subcommittee on February 5, 1959: 

Mr. Rooney. Mr. Director, how many telephone taps do you presently have 
in existence, and for what purposes are these taps used? 
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Mr. Hoover. Mr. Chairman, we have at the present time 74 telephone taps 
Any request to tap a telephone by the FBI is submitted in writing and personally 
approved in advance by the Attorney General. They are utilized only in chan 
involving the internal security of the Nation or where a human life may be 
imperiled, such as kidnaping. We do not use telephone taps in any other types 
of investigation performed by the FBI. oo 

Except as indicated by Mr. Hoover, this procedure, which has been consistently 
followed for many years, is not otherwise employed by the Department of Jus. 
tice. There is, of course, no divulgence of the information obtained, as proscribed 
by section 605 of the Communications Act. 

With best personal regards, 

Sincerely, 
WILLIAM P. RoGers, Attorney General. 


JUNE 18, 1959. 
Hon. WILLIAM P. ROGERS, 


The Attorney General, Department of Justice, 
Washington, D.C. 


' 


——s 


Dear Mr. ATToRNEY GENERAL: The Senate Judiciary Subcommittee on Cop. | 
stitutional Rights plans to resume public hearings in the near future on “Wire. | 


tapping, Eavesdropping, and the Bill of Rights,” and would appreciate hearing 
your views on this highly important subject. 

You will recall that on May 28, 1958, I wrote you asking you to submit 
statement to the subcommittee setting forth what you consider to be the precise 
legal basis for any authorization for Federal Government personnel to wiretap 
and eavesdrop on telephone conversations. In reply, Assistant Attorney Genera] 
Anderson, on June 25, 1958, sent to the subcommittee a lengthy letter composed 
almost entirely of excerpts from an article published in the Cornell Law Quar. 
terly in 1954 under the name of former Attorney General Herbert Brownell, Jr. 

Since there are many legal and constitutional questions about wiretapping and 
eavesdropping by Federal officials which this article does not answer, I think 
it would be desirable if you, as the chief legal officer of the Government, would 
appear before the subcommittee to present your views in person. 

Before you appear to testify, I would appreciate your sending the subcom- 
mittee copies of all regulations, orders, directives, instructions, and memoranda 
issued by the Department of Justice in past years dealing with wiretapping and 
eavedropping, including those now in effect. I refer to regulations and memo 
randa such as Attorney General William D. Mitchell submitted to the House 
Committee on Expenditures in the Executive Department’s when he appeared 
before that committee on February 19, 1931, to testify about “Wiretapping in 
Law Enforcement.” 

If you will let me know on what dates in the near future it will be possible 
for you to appear before the subcommittee, I am sure we can agree on some 
mutually satisfactory time for your appearance. 

Sincerely yours, 
THOMAS C. HENNINGS, Jr., 
Chairman. 


DEPARTMENT OF JUSTICE, 
Washington, June 25, 1958. 
Hon. THoMAS C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR HENNINGS: This will acknowledge with thanks your letter of 
May 28, 1958, to the Attorney General which has been referred to me for reply. 
You wish to know what the legal basis is for any authorization for Federal 
Government personnel such as the Federal Bureau of Investigation to wiretap 
telephone conversations. 

In an article entitled “The Public Security and Wire Tapping,” 39 Cornell 
Law Quarterly 195 (Winter 1954), former Attorney General Herbert Brownell, 
Jr., traced the history of the authority which is presently being exercised by 
the FBI. For your convenience, pertinent portions of this article on the subject 
are set forth below : 

“* * *® in 1928,-the Supreme Court by a narrow margin of five to four in 
Olmstead v. United States:held that introduction of wiretapping evidence against 
the defendant, a bootlegger, neither violated his rights against unlawful search 
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d seizure under the fourth amendment nor his rights against self-incrimina- 
uel under the fifth amendment. Speaking for the majority, Chief Justice Taft 


said that “A standard which would forbid the reception of evidence if obtained 

eet ther than nice ethical conduct by Government officials would make society 

pte and give criminals greater immunity than has been known heretofore.” 
s * * * a " + 

“In 1934, 6 years after the Olmstead case, Congress enacted the Federal Com- 
munications Act. Section 605 provided in part that “no person not being au- 
thorized by the sender shall intercept any communication and divulge or publish 
the existence, contents, substance * * * of such intercepted communication to 

” 
OR auedtion soon arose as to whether mere interception by Federal agents of 
messages Was forbidden by section 605. The Attorney General at that time took 
the view that what the law prohibited was both interception and divulgence, and 
that mere report of the intercepted message to public officials by FBI or other 
Federal agents did not constitute divulgence. — 

“The debate on the Federal Communications Act was Strangely silent on 
section 605. Not one word is said about making evidence obtained by wiretapping 
inadmissible in evidence or about prohibiting wiretapping. Even the Olmsicad 
ease is not mentioned. * * * > . 

“Repeatedly thereafter, the position was taken by the Departinent of Justice 
that section 605 was designed to prevent unauthorized persons from intercepting 
radiograms or telephone conversations, and to penalize telegraph and telephone 
operators who divulge the contents of messages, rather than to bar Federal agents 
from obtaining necessary information in the publicinterest. _ 

“In 1937, section 605 had its first test before the Supreme Court in Nardone v. 
United States. Conviction of the defendants, who were liquor smugglers, was 
reversed upon the ground that section 605 rendered inadmissible in criminal 
proceedings in the Federal court wiretap evidence even when obtained by Federal 
officers. * * * 

* * x . * * - 


“In 1939, section 605 was extended by the Supreme Court to apply not only to 
ban direct wiretap evidence, but also evidence obtained from intercepted leads, 
the ‘fruit of the poisonous tree’; and to intrastate as well as interstate telephone 
conversations. In 1940, a court of appeals applied the law to cases where only 
one party consented to the interception. 

“None of these decisions rendered by the Supreme Court held that wiretapping 
by Federal officers in and of itself was illegal, absent divulgence. This may have 
accounted for the continued adherence to the position taken by the Justice 
Department until 1940 that mere interception of wire communications is not 
prohibited by section 605 so long as there is no subsequent public divulgence of 
the contents of the interception. 

“Two decisions by the Supreme Court in 1942 appeared to lend support to the 
Department’s position. In one case, Goldstein v. United States (316 U.S. 114 
(1942) ), a mail fraud, the Court held that one not a party to tapped conversa- 
tions by Federal officers, had no standing to object to their use by the Govern- 
ment to obtain testimony. (See 55 Harv. L. Rev. 141 (1941)). In the other 
case, Goldman v. United States (316 U.S. 129 (1942)), a conspiracy to violate 
the Bankruptcy Act, the Court held that neither section 605 nor’ the fourth 
amendment were violated, when Federal officers obtained recordings of the 
defendants’ conversation over the phone with the aid of a detectaphone placed 
over the wall of an adjoining room. 

+ * * * Bd * © 


“Thus you can see that except for a short period during 1940, every Attorney 
General over the last 22 years has favored and authorized wiretapping by Fed- 
eral officers in security cases and other heinous crimes such as kidnaping. 
Moreover, this policy adhered to by my predecessors has been taken with the full 
knowledge, consent, and approval of Presidents Roosevelt and Truman.” 

The recently decided Benanti case, in a footnote, expressly excluded from the 
opinion any consideration of the problem of interception without divulgence. 

May I add a personal note of thanks for your kind letter commenting on my 


talk before the criminal section of the American Bar Association meeting at 
St. Louis. 


Sincerely, 


MALCOLM ANDERSON, 
Assistant Attorney: General. 
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DEPARTMENT OF JUSTICE, 
Washington, June 25, 1958. 
CHARLES H. SLAYMAN, Jr., Esq, 
Chief Counsel and Staff Director, Subcommittee on Constitutional Rights 
Committee on the Judiciary, U.S. Senate, Washington, D.C. , 
Deak Mk. StayMaAN: Your letter of May 27, 1958, addressed to the Depunty | 
Attorney General has been given to me for answer. 
I am enclosing a copy of a letter sent today to the Honorable Thomas C. | 
Hennings, Jr., chairman of the Subcommittee on Constitutional Rights. This 
outlines the history and legal basis for such wiretapping as has been found | 
necessary to combat espionage, sabotage, extortion, and kidnaping. 
The request for intradepartmental memoranda must be respectfully declined, 
Sincerely yours, 
MALCOLM ANDERSON, 
Assistant Attorney General. 


May 28, 1958, 
Hon. WILLIAM P. RoGErs, 


The Attorney General, Department of Justice, 
Washington, D.C. 


DEAR Mr. ATTORNEY GENERAL: The Senate Constitutional Rights Subcommittee 
is currently conducting public hearings in connection with our study of the 
subject of “Wiretapping, Eavesdropping, and the Bill of Rights.” We will wel. 
come your cooperation. 

Will you please submit a statement to us setting forth what you consider to 
be the precise legal basis for any authorization for Federal Government per- | 
sonnel to wiretap and eavesdrop on telephone conversations? | 

In a filmed television interview, released a week ago, the Director of the Fed. | 
eral Bureau of Investigation admitted that the FBI had in operation, on that 


particular date, 90 wiretaps, “with the authority of the Attorney Genera],” | 


What is the legal basis of this “authority”? 
I expect you may welcome this opportunity to state the present legal position 
of the Department of Justice. 
Sincerely, 


Tuomas C. HENNINGS, Jr., Chairman. 


May 27, 1958. 
Hon, LAWRENCE E. WALSH, 


Deputy Attorney General, Department of Justice, 
Washington, D.C. 

DEAR JUDGE WaALsH: During the course of the study now being conducted by 
the Senate Subcommittee on Constitutional Rights on the subject of “Wire 
tapping, Eavesdropping, and the Bill of Rights,” I have seen references to vari- 
ous regulations and memoranda dealing with wiretapping prepared in the De 
partment of Justice in the past 30 years. For example, the record of the hear 
ings held by the House Committee on Expenditures in the Executive Departments 
on February 19, 1931, dealing with wiretapping in law enforcement, shows that 
Attorney General William D. Mitchell submitted to the committee a copy of an 
order he had issued on January 19, 1931, regarding wiretapping, together with 
several memoranda on the subject prepared in the Department of Justice. 

The Senate Constitutional Rights Subcommittee will appreciate it if you will 
furnish two complete sets of all regulations, orders, directives, instructions, and 
memorandums dealing with wiretapping prepared in the Department of Justice 
in the past 30 years, including, of course, all that are in effect today. 

This material should be very helpful to the subcommittee in its study of this 
highly important subject. 

With kind regards, I am, 

Sincerely yours, 


CHARLES H, SLAYMAN, JF., 
Chief Counsel and Staff Director. 
Senator Wier. May I pursue one or two questions further? 
I understand that your answer to my first question was “No,” there 
shouldn’t be any modification of the prohibition against wiretapping 
in favor of local law-enforcement officers. 
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Mr. Wiuu1aMs. Yes. ; 

Senator Hennines. Now, then, that being your viewpoint, as I said 
before, in this period of tremendous change and exploration, and in 
view of the fact that it has happened in New York and California, 
don’t you think there is a public interest, the safety of the country, 
which demands that we do something in relation to the Attorney 
General’s request? And wouldn’t one of the things that should be 
done be to make it clear that officials in relation to certain crimes— 
I mean Federal officials—would have the right to wiretap, if—let’s 
say, I think it was suggested once, that the court authorized it—you 
see the point I am getting at? 

Mr. WituiaMs. Yes, sir. 

Senator Wizey. If your answer to that is “No,” haven’t you any- 
thing to suggest to meet the challenge that is so apparent to the safety 
of this country—and in States like New York, you might say the 
safety of the State? Have you any suggestion ! 

Mr. Witt1aMs. Yes, sir. 

Senator Henninos. May I add this to the question: 

Mr. Williams, are you capable of defining what is a heinous crime 
and just a plain, ordinary old felony? What is that distinction? I 
have never understood it. 

Mr. Wuu11aMs. That is a line of demarcation that escapes me. 

Senator Hennrnes. It escapes me entirely. I don’t believe that 
there is a distinction between a plain, ordinary old crime and a 
heinous crime—except some are more revolting in their characteris- 
tics, of course. ; 

Mr. Wiiutams. I would like to answer Senator Wiley’s question, 
because I haven’t come here simply to criticize agencies of the Gov- 
ernment as to existing rules. I have something which I believe to 
be constructive suggestions to meet the problem that you suggest and 
still remain within the law. I think it is deplorable that agencies 
of Government should be violating the law of this land. And I 
think that we will never stamp out wiretapping by individuals and 
the incidental blackmail that goes with it unless we get effective law 
enforcement against wiretapping, and we can’t get that until we have 
the Government obeying the law. 

Now, if it is true, Senator Wiley, that the Department of Justice 
does need to employ wiretapping in cases involving sabotage, espio- 
nage, and treason, then I have this suggestion to make. 

Senator Wirey. You make that suggestion ? 

Mr. Wit1ams. I am going to make it now. I suggest this: First 
of all, wiretapping should be construed to be within the purview of 
the fourth amendment, so that Federal officers must get a warrant in 
order to wiretap. 

I suggest that the enabling statute that be passed delimit wire- 
tapping to cases involving national security, treason, sabotage, espion- 
age, and those related offenses; that wiretap warrants be issued only 
upon the application of the Attorney General of the United States; 
that the Supreme Court of the United States designate one judge in 
each district who will process such applications so that there will be 
no judge shopping; that affidavits be filed incident to such an appli- 
cation, setting out the fact that the Government has reasonable ground 
to believe that the telephone is being used as an instrument to per- 








1486 WIRETAPPING 


petrate the treason, sabotage or espionage; that warrants be issued for | 
a period of no longer than 90 days for this purpose; and that at the | 
end of the year a publication be made by the Department of Tusticg | 
of the number of taps that were employed and the number that yp. 
sulted in prosecution, so that the public will be informed as to the 
extent of wiretapping. 

Now, the reason I say this, that it should come within the fourth 
amendment, is this. Traditionally, as you know, Senator, law-enforee. 
ment agents can’t get warrants to look for evidence. They can only 
get warrants to find either the fruits of crime, the instruments of crime 
or contraband—things the very possession of which are criminal 
We don’t issue search warrants out of our courts so that law-enforce. 
ment agencies can ferret through your house and look for evidence of 
crime. I think that wiretapping warrants should have the same de. 
limitation on them. Only when there is a reasonable showing that 
crime is being perpetrated by the use of the telephone should a war. 
rant be issued, and then we forever lay to rest the argument that we 
are being myopic in allowing saboteurs and espionage agents to use 
electronic devices that are not available to the police. 

Now, there is an argument advanced, Senator, that the same should 
be permitted in kidnaping cases. I am not sure that I agree that it 
would serve a useful purpose in kidnaping cases, because generally 
it is only the relatives of the victims whose telephone lines are im- 
portant in a kidnaping case, and under decisions of the Supreme 
Court, if the relatives of a victim give their consent, then the police 
may listen on the phone. I have reference to the Rathbun case. 

So I would say that if legislation comes out of this committee in 
the way of a recommendation to permit wiretapping, that it should 
be forbidden to all persons and all State law enforcement officers, save 
to Federal law enforcement agents on the application of the Attorney 
General with the safeguards that I have suggested, so that the argu- 
ments can be answered, and so that the request of the Attorney Gen- 
eral of the past 10 years can be answered, that this kind of thing is 
needed in security cases. I think that if we could eliminate wire- 
tapping of an illegal character by law enforcement agencies, we could 
eliminate wiretapping of an illegal character by all private citizens, 

That is the answer I have to your question, Senator Wiley. I think 
that with carefully laid down safeguards in those cases which I have 
suggested, with wiretapping being regarded as within the protection 
of the fourth amendment, and the enabling act such as I have sug- 
gested, we would be far, far better off than having the kind of statute 
we have now, which is being ignored in cavalier fashion by law en- 
forcement agencies both State and Federal. 

Senator Henninos. Mr. Williams, may I ask you this. Would 
you anticipate—and I think your suggestions are excellent, and very 
thoughtful, and I assure you that this committee will give them 
great weight and attention. 

This committee, as you know is a subcommittee of the Judiciary 
Committee out of which such legislative report would be forthcoming. 
There is a dilemma about the internal security. 


Mr. Wiu1aMs. Senator, if I may just say one word, the problem 
always is 
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Senator Henninos. I think we were well taken care of, and once 
we start on a line of wires in kidnaping cases, we open the door, and 
we get into bank robbers, and all kinds of Federal offenses—murders 
committed in the course of robbing a national bank fall within the 

urview of Federal prosecution, as well as any other murder would 
in a State, as a violation of State law, under the commission of a 
felony under Federal law, which is to rob a Federal institution such 
as a bank. 

Now, would you anticipate any difficulty in setting forth the basis 
for a warrant? And I think your suggestion about cutting out this 
judge shopping 1s very good, let one judge be the one to whom the 
application is made, and not go looking around for a judge who might 
lean this way or the other way in favor of issuing warrants on the 
naked application without looking into it and considering the facts 
and circumstances. 

But would you anticipate any difficulty on the description which 
is required for any application for a warrant, and the things expected 
to be found, in relation to a public telephone? 

Mr. Wiu1aMs. The terrible problem is, Senator, that in a wiretap 
the conversations of innocent persons who happen to use the phone 
are intruded upon. This is an inevitable consequence of wiretapping. 
I might tell you that last year it became my unhappy lot to read 
about 1,800 wiretapped conversations in a case that I was trying in 
New York as a result of a court order permitting me to do it. And 
while the police were looking for one type of transaction, they over- 
heard conversations between the subscriber and his wife, his doctor, 
his clergyman, his lawyer, his insurance agent, conversations of the 
most private character. 

In the case to which you make reference, Senator, where a tap was 
put on a public phone, the New York police came in with a carload 
of wiretap recordings, and they obtained only two or three of the 
suspect's, but they had picked up conversations of persons who were 
suspected of nothing, conversing in the most private and confiden- 
tial—at least they thought confidential—manner, husband and wife, 
relatives, parents and child, and all these become exposed by virtue 
of a wiretap. 

So I would say that the suspect’s wire must be identified in the 
affidavit, and there must be very careful language spelled out, not 
simply that the suspect has committed some offense in the past, but 
that he is using this particular phone as an instrumentality to subvert 
the institutions of the United States. Then in that case a warrant 
should issue on the theory that this is an instrument of crime, and 
it is being used as such, and that the Federal Government has the 
right 

Senator Henninos. It is being used in the furtherance of a crime, 
or a conspiracy affecting the security and safety of the United States. 

Mr. WituiaMs. Yes, sir. 

I think in that way only can we balance the risks —— 

Senator Hennincs. What we need is a clear realization that such 
risks exist. 

Senator Witey. What about the constructive result of something 
of this kind? People are worried about gossip, if they knew that 
other people would listen to that they probably wouldn’t talk so much. 
What do you think of that ? 
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Mr. Wixu1aMs. They are doing a lot of talking now, and there jg 
more listening going on than there has been in the history of the 
country. 

Senator Hennines. Mr. Williams, in your wide experience ag q 
trial attorney, have you happened to run into any wiretapping against 
your client or against yourself ¢ 

Senator Witxy. You mean, has he run into it ? 

Senator Hennrnos. Has he run into its being used against himself 
or his client ? 

Mr. WuiuiaMs. One of the sad things about this whole business jg 
that it is like the wife who has been the victim of her husband’s jp. 
fidelity. You are always the last to know. It is not very often that 
one would learn that his own wires were being tapped. 1 have found 
in criminal cases in which I have been the lawyer that wiretapping 
has been employed pursuant to State warrants issued out of the New 
York courts, and those tapped conversations have been made available 
to Federal law enforcement officers for Federal prosecution, whatever 
use they might wish to make of them. I have had that experience, 
I am sure, of course, that it is very easy in New York for Federal law 
enforcement officers to have State warrants issued and take the re- 
wards and benefits. 

Senator Hennines. They can do indirectly what they cannot under 
the law do directly, by using the other means and having the results 
probably transmitted to a State officer, as you suggest, who is acting 
legally in New York under the New York law. 

Mr. Wi1u1aMs. Yes, sir. 

Senator Hennines. But not legally under the Federal law, and 
not under the decision in the Benanti case. 

Mr. Wiu1ams. Not legally under what I believe to be a valid New 
York law, Senator Hennings. 

Senator Henninas. Of course. 


I think you have very clearly expressed your opinions, Mr. 
Williams. 

Now, Mr. Williams, you have defended many cases, and you have 
done so with notable success. Do you believe that eavesdropping and 
secret recordings are desirable and necessary to the preparation of a 
defense of a person charged with a crime, or negligence cases, or in 
other such cases? You heard the testimony, of course, of our first wit- 
ness here this morning. 

Mr. Wiiu1aMs. Senator, I am not qualified to discuss a subject 
that I regard as one of morals. And I think the use of recording de- 
vices secretly is a moral rather than a legal question. I can tell you 
this, that in my experience as a trial lawyer, I have forbidden myself, 
for all of my experience, the use of a recording device in interviewing 
anybody without a disclosure to the person whose conversation has 
been recorded. 

Senator Henninos. Well, don’t you think, Mr. Williams—— 

Mr. Wuu1ams. And I shall continue to do that, although I do not 
believe that under existing law it is illegal to do so. But I personally 
believe it is immoral. 

Senator Hennines. Don’t you think, Mr. Williams—and I am very 
glad to hear you say that—don’t you think that lawyers are bound by 
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some consideration other than the simple canons of ethics of the 
par associations ¢ 

Mr. WutaMs. Senator, I would suspect 

Senator HenNINGS. As a representative of some of us who believe 
this to be a noble profession, I believe that one Ss OWN conscience must 
dictate certain things as being fair or unfair. As Mr. Justice Holmes 
said, wiretapping is a dirty business. Some of us would feel pretty 
cheap in using secret devices and electronic devices and recording 
conversations which were entered into in good faith. Whena person 
comes to your Office he trusts you, doesn’t he, implicitly? I might 
say things to you that I would not say if I did not trust you, isn’t that 
true? It isa form of entrapment in a sense. 

Mr. Wu1aMs. I think that the basic dictates of decency require 
that if you and I are in a conversation which we each believe to be 
private, and you are recording 3 words, that you should tell me that 
you are doing it, or vice versa, if I am doing it I should tell you that 
[Tam doing it. That seems to me to come within the elementary rules 
of fair play. ies 

Now regardless of whether they are embraced within the canons 
of ethics or within the law, I think that this disclosure should be 
made. 

Senator Hennrinos. You would feel pretty low, wouldn’t you, in 
your own mind if you were sneaking in a recording device when a 
brother lawyer or someone else came to your office to discuss certain 
matters with you confidentially? You wouldn’t feel right about it, 
would you ? 

Mr. Wiiu1aMs. Confidentially, I would feel very angry indeed if 
somebody recorded my words without telling me. 

Senator Henninos. If you yourself knew it you wouldn’t be happy 
about it, would you? 

Mr. Wittiams. If anger is justified on one side, then I should feel 
pretty low to do it on the other. 

Senator Hennines. That is what I mean. 

Now we are referring to lawyers, and this is no reflection upon Mr. 
Lipset or his business, which is sanctioned by usage and custom, and 
by the way of the land, but not sanctioned by law, according to the 
interpretation of some of us. I am referring to the taps in the State. 
However, again I want to say that Mr. Lipset by custom and usage 
is doing what is being done by many, and is doing it well, and with 
a sense of honor and discretion and justice, and it is one of those 
things that every man has to decide himself. 

Mr. Wu1aMs. And there are lawyers who would disagree with us, 
Senator, on the use of this. I have had many heated debates with 
fellow members of the bar who feel that it is justifiable to use record- 
ing devices without disclosure. 

Senator Hennines. Some of us before the electronic devices were 
used would not have hidden a witness behind the screen. 

Have you any questions, Senator Wiley ? 

Senator Winey. No questions. 
Senator Henninos. Mr. Slayman? 
Mr. Starman. Just one question, Mr. Chairman. 
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Mr. Williams, I wonder if you would comment on the question 
that was raised previously about the nature of the contract a person 
has today with the telephone company when he subscribes for a privat, 
telephone line. The ordinary person wants to get the use of the tele. 
phone line for his own calls. He doesn’t have any control over calls | 
that. come in to him, other than hanging up after he finds out the | 
call—if he complains to the telephone company, he is told what the | 
regulations of the telephone company are, but from information given 
to date to the subcommittee, he is never told if his line is being tapped, 
What recourse does an individual who has subscribed to a private line 
have? Could he get a suit for specific performance in equity, or ap 
action in law for money damages? 

Mr. Wri1aMs. Well, in my opinion, Mr. Slayman, if the telephone 
company cooperates in permitting an interception of a conversation of 
one of its subscribers, then it is cooperating in the commission of the 
crime, and the telephone company is equally guilty with the wire. 
tapper in aiding and abetting the ee to accomplish his end, 
So I think that there is criminal responsibility on the telephone com: 
pany if it cooperates in this, and certainly there would be a suit for 
damages civilly for invasion of privacy, aided and abetted by the 
telephone company, which has a contract with its subscriber to give 
the kind of service which is private and free from intrusion. 

Senator Henntinoes. I don't think there is any doubt about that, 
Mr. Williams. Of course, I think there might be some argument 
as to the converse. 

Mr. WiiuiaMs. I certainly would hope that the telephone company 
would feel this responsibility to its subscribers. : 

Senator Hennines. Mr. Williams, there are so many things I would 
like to get. You have given us a very fine, comprehensive, forceful 
and instructive statement. You have come here with an idea for 
the improvement of the present law as it relates to the cases. I think 
you have been most helpful in that respect. 

In other respects, I would like again to say that you have always 
been so generous to this subcommittee with your time and your interest 
in what we are trying to do, and I want to express to you our 
appreciation. 

Mr. WittraMs. May I say it is a great pleasure to me, Senator, to 
watch the high level at which this committee conducts its hearings 
year after year, and I think it has been a model of deportment for us 
and the committees for the past couple of years in the way it has con- 
ducted its hearings and the constructive help that has come out of 
it, 

Senator Hennrines. You are very kind to say that, and we appre- 
ciate it, Mr. Williams, 

With that, the committee will rise, and we will convene again to- 
morrow morning at 10:30 a.m. 

The witness will be Mr. Paul Williams, of New York, who is former 
U.S. attorney for the southern district of New York, and the other 
witness will be Mr. Harris Steinberg, a prominent defense counsel of 
the city of New York. 

Thank you all for being here. 

(Whereupon, at 1:25 p.m., the subcommittee adjourned, to recon- 
vene at 10:30 p.m., Wednesday, December 16, 1959.) 
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WIRETAPPING, EAVESDROPPING, AND THE BILL OF 
RIGHTS 


WEDNESDAY, DECEMBER 16, 1959 


US. Senate, 
SUBCOMMITTEE ON ConsTITUTIONAL RigHTs 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:30 a.m., in the cau- 
cus room (room 318), Old Senate Office Building, Hon. Thomas C. 
Hennings, Jr. (chairman of the subcommittee), presiding. 

Present : Senators Hennings and Wiley. 

Also present: Charles H. Slayman, Jr., chief counsel and staff di- 
rector; William D. Patton, first assistant counsel; Curtis E. Johnson, 
research consultant; and J. Delmas Escoe, assistant counsel. 

Senator Henninos. The subcommittee will please come to order. 

Our first witness this morning is the Honorable Paul W. Williams. 
Weare glad to welcome you this morning. 

Mr. Witu1ams. Thank you, Senator. 

Senator Henninos. I have had the pleasure of knowing you for 
some time. I, among the others, supported your confirmation as dis- 
trict attorney for the southern district of New York in the Judiciary 
Committee ¢ 

Mr. Witu1aMs. Thank you, Your Honor. 

Senator Henninos. It is a pleasure to have you here and I would 
like to read if you don’t mind a very brief summation of your activ- 
ities and career. You have been an outstanding trial lawyer and pub- 
lic official, both as a judge and as a U.S. attorney for the southern 
district of New York. 

Mr. Williams graduated from Harvard with the degree of magna 
cum laude, and was awarded a scholarship thereafter at Cambridge 
University in England. 

Mr. Williams graduated from Harvard Law School in 1929, and at 
various times in his career as a lawyer and public servant he has been 
a special assistant attorney general for the State of New York. 

Between 1955 and 1958, he was U.S. attorney for the southern dis- 
trict of New York. He is presently a member of the law firm of 
Cahill, Gordon, Reindel & Ohl in New York City. 

Judge Williams has been a lecturer in trial techniques for the Prac- 
ticing Law Institute. During World War II he was a lheutenant 
commander in the U.S. Navy. In 1945, Mr. Williams was Chairman 
of the Navy Board of Contract Appeals. 

Of course, he was admitted to practice before the New York State 
bar, the District of Columbia bar, and the U.S. Supreme Court. 
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In addition to his many other activities, I might just mention thy 
among them he is vice president and member of the executive boanj 
of the Boy Scouts of the Greater New York Council. 

We are very glad to have you proceed, Judge Williams, in an 
manner that suits your desire, either reading from a statement, ppp. 
ceeding extemporaneously, offering such exhibits or matters that yoy 
wish to put in the record in the proceeding as may please you. 

Have you anything to say bikers Judge Williams starts, Senatg | 
Wiley ? 

Senator Witey. You covered the whole 40-acre lot about him. 

Senator Hennines. No, I don’t think we have. We have only hi 
the high spots. 

Senator Winery. He isa discreet young man and we can expect great 
things from him at this time. 

Mr. Wiuu1ams. I think this is a good time for me to retire befor 
I say anything. 

Senator Hennrnes. A young man. 

Mr. Wiiuiams. I don’t deserve either designation but I am ver 
grateful to the committee for saying that about me and for what you 
have said, Senator Hennings. 

Senator Hennines. We are complimented that you can take the tim | 
and trouble to come here at our request, Judge Williams. 

Without further preliminary, we will be very glad to have yo 
proceed, sir. 

Mr. WiuuraMs. I am very happy to have this opportunity. 

Senator Henninos. It is customary I might say not to swear wit. 
nesses in a proceeding of this nature because by and large the testi. | 
mony is opinion testimony and unless the testimony relates to an | 
individual or some issue which would require the taking of an oath, 
these hearings serve largely for the enlightenment of the subcommittee 
and the Committee on the Judiciary and the U.S. Senate in terms of 
such legislation as may arise from the testimony given by the witnesses 
at this hearing, and also relating to the first 10 amendments or any 
of them to the Constitution of the United States or any part there 
after. 
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Mr, Wiuurams. Thank you. I would be glad to be sworn in at any 
time or now if you wish. 

Senator Henninos. There seems to be no occasion for it. I antici- 
pate that there will be none. I know you wouldn’t mind being 
sworn in. 

Mr. Wiuu1aMs. I would not. 

Senator Henninos. It is just a formality and I see no occasion for 
so doing at this time unless Senator Wiley does. 

Senator Witey. Carry on. 

Mr. Wi11aMs, I have no prepared statement, Senators, although ! 
have both spoken and written on the subject of wiretapping. 

Senator Hennines. You are so thoroughly steeped in the subject 
that I think perhaps you could proceed to make your views known 
without having anything prepared. We consider you an expert and 
that is one of the reasons we invited you here. 

Mr. Wuu1ams. I don’t know that I am really an expert on wire 
tapping or an expert on anything except perhaps the law, and I do 
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believe that the spoken word rather than the written word or speech- 
making is better Tiders this committee, as indeed I think it is better 


i rt. 

OT will speak informally and I will tell the committee first of all 

that I am for the liberalizing of the wiretapping law and the amend- 

ment to section 605. I would approach it this way. I think that in 

the consideration of this problem, which I recognize is a difficult 
roblem, one has to consider the conflicting interests to be protected. 

Now one of the interests which we want to protect is the right of 


Phe right of privacy is an interest which was recognized first, that 
isin the law, about 1905 as I recall, and we have since perhaps come to 
recognize the right of privacy as something even approaching a con- 
stitutional right. 40 

Senator Henninos. As you recall, of course, Judge Williams, the 
English common law recognized the right of privacy in terms of an 
injunction against so-called eavesdropping. 

{r. Wititams. That is correct, yes. 

Senator Henninos. Blackstone had something to say. 

Mr. Witu1ams. Yes; I am aware of that. I mention that interest 
first because it is of paramount consideration I know to this committee 
and to the American public. But I think another interest that we 
have to recognize is the interest of society to protect itself against the 
criminal. By that I don’t mean just the casual criminal. I mean 
criminal conspiracies. I mean the Communist conspiracy. I mean 
the conspiracy of the underworld whom we have designated from time 
to time as, let’s say, the Mafia or whatever organization it may be. 

Senator Hennines. Judge Williams, I think most of us know who 
have had any experience in prosecuting big time crime that virtually 
all of that is the result or is motivated or moved as a result of con- 
spiracy, following conspiracy. 

Big time operators seldom work alone. 

Mr. Wiuu1AMs. That’s right. We are not talking about crimes of 
violence such as robbery or burglary where victims complain. The 
type of crime that I am talking about is racketeering, is extortion, is a 
nareotic conspiracy, the Communist conspiracy. In all of these types 
of crimes the victims don’t complain. The victims get what they 
want. They pay off. They are satisfied. They get an edge. They 
have an advantage over everybody else. 

The result is that these types of crimes are crimes which are very 
difficult for the district attorney or the U.S. attorney or the Attorney 
General or the FBI to penetrate, to detect. Therefore, I think that we 
have to arm the prosecutor and the Federal Bureau of Investigation 
or the Federal Bureau of Narcotics with as many weapons as we can 
legitimately give them. 

There are only so many weapons in the arsenal of the prosecutor, 
as Your Honor knows. 

Senator Hennings. I might say, Judge Williams, as chairman of 
the Committee on Juvenile Delinquency we have recently completed 
something like 2 weeks of hearings in the State of California, and they 
were directed in main to narcotics, and included in narcotics, the use 
of heroin and the sale and possession and pushing of this dope. 

45495—60—pt. 55 
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We also went into the marijuana problem. It has fanned out oye 
the entire country. 

Mr. Wiu1aMs. We get a great deal of the narcotic problem, Y, 
have a very large narcotic population in New York. 

Senator Henninoas. Yes, sir. 

Mr. Wuu1ams. As compared with the rest of the United State 
I think they say that 40 percent of all the narcotic addicts are in Ney 
York, in the city of New York. That means according to the legis). 
tive reports—I recall testifying before a State legislative committy 
on this subject a year or so ago—I think the narcotic population ¢ 
New York city is between 17,000 and 22,000, and that is about 40 pep. 
cent of what the narcotic population of the United States is estimate) 
to be. 

Senator Henninos. By that you mean users ? 

Mr. Wiu1aMs. Users, yes, Senator. Now that means that the cop. | 
spiracy with respect to the introduction of narcotics, particulary | 
heroin, are centered in New York. I know that the Federal agenjs 
who work on this problem are faced with the enormous job of try; 
to prevent the importation of heroin through the port of New York | 
and also the airports. And as you know, Senator, heroin is a littk 
powder, a substance that looks like powdered sugar, and if there wer 
a complete inspection, and I mean a complete inspection of every bag. 
gage and parcel and crate that comes into New York Harbor, it would 
tie the port of New York up so that it would be absolutely impossible 

Senator Hennrnes. Physically impossible. 

Mr. Wuu1aMs. Physically impossible. 

Senator Hennines. And it is easily brought in. We learned m 
the west coast—it may be of interest to you, and you probably in you 
considerable experience in this field Judge Williams, have learned 43 
we did from the officials of the Bureau of Narcotics and customs and 
State narcotics enforcement officials as well, these officials and others, 
that most of the heroin brought in is cut down to about one-tenth, 1) 
percent or 12 percent. 

Mr. Wiiu1ams. Yes. It is enormously profitable. 

Senator Henninos. And it is about $50 an ounce for the cut product, 

Mr. Wiiu1aMs. I say the Senator knows a great deal about this. 

Senator Hennrnes. We have had a great deal of testimony on that 
subject. 

Mr. Wiiu1aMs. Yes. Now I merely allude to this type of con- 
spiracy. I think the same thing can be said about racketeering. And 
I don’t need to dwell at length about that. But I instigated in 1956 
an investigation into racketeering in the garment industry in New 
York, and among the truckers, relying as we had to do on occasional 
individuals who might testify either from fear or conspirators who 
defected, of whom I may say there are very few. 

It was extremely difficult to make any real headway in this type 
of investigation. 

I think the same thing can be said of the investigation into Com- 
munists, the Communist conspiracy. So summing up the problem, 
I think that we have weighted the scales more heavily in favor of the 
defendant and the prospective defendant, the criminal than we need 
to. I think that we are attempting to fight a nationwide conspiracy 
of crime with our hands tied behind our backs. 
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The type of crime that we are talking about is the secret crime, our 
hidden crimes. The victims do not complain. There is no outward 
evidence as you have in the case of a murder where you have a body. 
here is no robbery where some one is beaten up and they go to the 
hospital. ; 

nese are crimes that are so secret in their nature that no one knows 
about them. Now how is the Government going to apprehend those 
criminals? Well, as I say, one is by getting someone to defect. 
Occasionally we have a defector in the Communist conspiracy. 
Rarely do you have a defector in let’s say a racketeering conspiracy. 
Everybody is happy. Everybody is pleased. Even the victim 
profits, rarely do you have any success in a narcotic conspiracy except 
as you achieve that success, or reach it through an undercover agent 
or an informer. 

Much as we dislike using informers, we have to use them. 

Senator Henninos. You do use them. 

Mr. Witui1aMs. We certainly use them. We certainly have to use 
them. 

Senator Henninas. As a trial lawyer you use an informer or stool 
pigeon as they are called; it is rather mapoenen. 

Mr. Wiis. The average police department or district attorney 
or U.S. attorney couldn’t operate, Senator, without having that type 
of information. 

Senator Hennines. Many people don’t understand that, Judge 
Williams. 

Mr. WiturAMs. That’s right. 

Senator Henninos. They think that many of these cases are broken 
as the movies or television depict it, because of a great deal of very 
skilled and highly organized work of detection. Now many are. I 
don’t mean to belittle or speak in derogation of our police and our 
Federal Bureau of Investigation and others. 

But we know, do we not, as a matter of actual experience that the 
informer, the man who brings in the information or passes it on to a 
detective or other law enforcement officer is a very important and in- 
tegral part of our ability to get into some of these things. 

Mr. Witu1ams. That’s right. Now these informers—and I want to 
make a point with respect to wiretapping, which I will draw from in- 
formers—informers use trickery and deceit, and properly so. They 
may disguise themselves as beatniks. They may grow beards. They 
may live in Greenwich Village for a while. They may take all sorts 
of posts and roles in order to uncover a conspiracy. Take these big 
narcotic conspiracies that have recently been revealed in New York. 

Senator Hennines. We found on the west coast, Judge Williams, 
if you will forgive this interruption—I don’t like to interrupt you but 
our experiences are so kindred in the juvenile area too—where we 
find that on the west coast there is a sense of desperation and frustra- 
tion among law enforcement officers and the several bureaus of the 
Federal Government when it comes to the business of stopping nar- 
cotics from coming in from Mexico, for example, and later undertak- 
ing to apprehend the pushers who operate for enormous profit. 

Mr. WittiaMs. Yes. 

Senator Hennines. And who are indeed encouraged to hook them. 


Mr. Wi1aMs. That’s right, one addict will try to make another, 
that’s right. 
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Senator Henninos. Yes. 

Mr. Wiiu1ams. Now this use of informers could be characterized gg 
dirty business, and I use that terminology because that is what Mr 
Justice Holmes said in a dissenting opinion a good many years ago 
about wiretapping. 

Senator Henninos. About wiretapping? 

Mr. Wriu1ams. And I now come to wiretapping. Wiretapping alg 
can be called dirty business. But crime is dirty business—even dirtier 
business. And I suggest that the time has come when to meet the na. 
tionwide crisis whith the rising crime statistics suggests, that we can 
serve society better if we amend section 605 of title 47, and allow wire. 
tapping to the Federal law enforcement agencies under proper 
controls. 

Senator Hzenninos. Unhappily, Judge Williams, the law enforce. 
ment officers do violate and operate in violation of section 605, at 
times. 

Mr. Wriu1Ms. This I hear, Your Honor. 

I am not replying. 

Senator Henntnes. We understand that; but we have had evidence 
that such violations have occurred. 

Mr. WritaMs. All I can say is that as U.S. attorney of New York 
I never used wiretap evidence and I never tapped a wire. 

Senator Hennrnes. But I say we have evidence to that effect and 
we would like to enable the law enforcement officers to operate legally, 

Mr. Wiut1aMs. I think that isa very wise goal. 

Senator Henninos. That is my point. 

Mr. Wriu1ams. And certainly a very sound one. As I recall the 
law, the crime is not merely to tap the wire, but it is to tap and to 
divulge. Now there may be agencies that are tapping. That I don’t 
know and I am not called to pass upon that. 

Senator Henninos. No. 

Mr. Wiru1ams. The Senators are in a position where they know a 
great deal more. But the crime as defined by section 605 is to tap or 
intercept a telephone or telegraph conversation, and to divulge it. 
And the divulgence is an integral part of the crime. 

Now I suggest that it should not, that we should not have an 
ambivalence of a duality between the State and the Federal practice 
and law. 

You are aware, Senators, that the State of New York has a con- 
stitutional provision allowing wiretapping upon an ex parte order of 
a court, and the district attorneys avail themselves of that. There 
may be abuses. I am sure there is an abuse of every law. But by 
and large it operates well, and I don’t think that the istrict attorney 
of New York County or any other populous area could successfully 
perform his job if he didn’t avail himself of this right under the con- 
stitution of the State of New York, which incidentally has been recog- 
nized again by the highest court in the State of New York, the 
court of appeals. 

Senator Henninos. The court of appeals. 

Mr. Witt1aMs. And after the Benanti decision. You will remem- 
ber the U.S, v. Benanti was a case that came up. It was one of my 
cases. If I may describe it briefly, it was a case where the State 
police officers had a tap on individuals’ homes they thought were 
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engaging in a narcotic violation. It turned out they were violating 
Ey Foternal Revenue laws with respect to liquor, making Ractieg 
liquor and delivering it. So the New York City police went in an 
caught them. When they caught them with this unstamped liquor, 
they then called in the F ederal agents. Now the case was prosecuted 
by me in the district court. We did not use the testimony of any 
wiretap. In other words, we didn’t introduce into evidence wiretap 
testimony. We introduced the stuff that the city police had found, 
where the evidence was the unstamped liquor and these cans. And it 
was only on cross-examination that defense counsel elicited from the 
Federal agents that they were advised of the violation and were led 
to it by reason of the tap which the district attorney and the city police 
had on these people whom sg thought were narcotic violators. 

The man was convicted in the lower court. The court of appeals 
with a strong opinion by Judge Medina threw out the conviction, 
reversed the conviction on the ground that it was the fruit of a poison 
tree. That is as in the Coplon case, as in the Judy Coplon case, the 
Communist case—— 

Senator Henninos. In the Coplon case it was not sought by the 
Government to use the wiretap evidence but the detection arose 
through wiretapping. 

Mr. Wiiuiams. They went tothe “meet.” They found out by listen- 
ing on the telephone that Judy Coplon was going to meet. a conspirator 
on a certain street corner at a certain time and that fact alone the 
Supreme Court held is enough to warrant the dismissal of the case. 

Now as the law stands 

Senator Hennines. And in that case Miss Coplon was found in 

sion ¢ 

Mr. Wuuiams. Of the documents, yes. 

Senator Henninos. Of the documents. 

Mr, Witu1aMs. They couldn’t be used. 

Senator Hrenninos. And it was not sought to offer in evidence any 
of the wiretap conversation ? 

Mr. Wiuu1aMs. That is correct. 

Senator Hennines. But the mere fact as a result of the wiretapping 
the rendezvous, the place where she was to turn the material over 
to an agent of a foreign power, that case, the Soviet Union, suf- 
ficed to result in the defeat of the efforts of the prosecution to do 
anything about it. 

Mr. Witzzams. That’s right. 

Senator Henninos. Is that it substantially ? 

Mr. Wittiams. That is it, yes, Your Honor. 

Mr. Starman. Mr. Williams, in the situation you are talking about 
there was an arrest without a warrant, is that not correct ? 

Mr. Wiriu1aMs. In the Benanti case? 

Mr. Starman. In the Coplon case there was no warrant. 

Mr, Wiu1ams. As I understand it, you don’t need a warrant if 
you see the commission of a crime. An officer doesn’t need a war- 
rant. 

Mr. Starman. I thought that was one of the grounds of the Second 
Circuit Court of Appeals for reversing the Coplon decision. 

Mr, Wixt1ams. It may be as a matter of fact. I don’t pretend to 
bean authority in that case. 
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Mr. Starman. That was the grounds. The arrest was without g 
warrant. 

Mr. Witurams. It may be. I wouldn’t quarrel with you on it, 

Mr. Starman. The second is a factual item, there is constant talk 
about the Coplon case. There were two trials, one in the Districg 
of Columbia and one in the southern district—— 

Mr. Wiiu1ams. That’s right. 

Mr, Stayman. For New York. And in the District of Colum. 
bia, it was brought out on appeal that there was wiretapping be 
tween the defendant and her legal counsel. 

Mr. Wiu1ams. That I think was wrong. Let me say this so there 
is no misunderstanding. I don’t quarrel with the court decision in the 
Benanti case or in the Coplon case. I am not saying the courts were 
wrong, even though there had been prior decisions that had not gone 
that far. I think that their interpretation of section 605 is a cor. 
rect interpretation. It is not for the court to say whether thers 
should be wiretapping. It is for Congress to say whether there 
should be wiretapping. And Congress, speaking in 1934 anyway, has 
written a law saying it is a crime to intercept and to divulge these 
conversations. 

Senator Hennrnos. That’s right. 

Mr. Wiriu1aMs. Now I think the time has come, and that is the only 
reason 

Senator Hennines. I think we understand you very clearly, Judge 
Williams, that you are not critical of the courts but you do have 
some recommendations to make with respect to the law. 

Mr. Wiu1aMs. That’s right. Now I think you get my main point, 
IT am in favor of it under proper control. That means either with an 
approval by a court on an ex parte application, which could be filed 
and kept secret, or on the authorization by the Attorney General, 
which is a little more centralized and with which the Senate and 
the Congress could keep a little closer watch. That is one thing that 
should be borne in mind. 

You can’t investigate the courts very well but you certainly have 
the power to ask the Attorney General how many taps he has got 
on and what he is doing. I suggest that it may be a better method 
of handling it. 

Senator Hennines. That has been done I might say and there was 
put in the record yesterday a series of letters. 

Mr. WititaMs. Is that so? 

Senator Hennines. An exchange of letters I should say between 
the Attorney General and the chairman, myself, of this subcommittee 
in which the Attorney General very handily indicated the number of 
wiretaps as of that time? 

Mr. WirirtAMs. Yes. 

Senator Henntnos. And the two types of cases, one relating toa 
kidnaping on which they had to do wiretapping. They freely ad- 
mitted that. It arose out of conversations I had had with the At- 
torney General in my office, inviting him to express himself on various 
related matters. 

Mr. WiiiAMs. I realize that every Attorney General, except I 
think one, in 1940, has recommended the use of wiretapping and 
wiretapping evidence in court in connection with criminal conspiracies 
of one type or another, and especially during the war. 
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To show you what a valuable weapon it is and why we should not 
handicap ourselves further than we need to in order to protect legiti- 
mate constitutional interests, during the war when the very life of our 
country, as you Senators will remember, was at stake, the President 
of the United States authorized specifically wiretapping, which means 
that when you are in a war, you use it. Well, Senators, I believe 
that we are in a war, and a continuing war against the criminal under- 
world, and I don’t see any less need of availing ourselves of every 
weapon we can. And I don’t think that it makes sense to let the 
States wiretap, which they are doing now legally, and using that evi- 
dence in State courts, and denying to the U.S. attorney. There is no 
reason for crippling our own prosecutors, and the arm of the Fed- 
eral Government that is trying to enforce the laws that you enact. 

That is one point. 

Senator Henninos. Of course what you have said is very important 
under certain safeguards. 

Mr. Witu1ams. That’s right. 

Senator Henninos. And predicated upon the legal procedures, the 
ap lication to the courts for the authority to tap certain wires. 

Mr. Wutu1ams. That’s right. Now I would like to turn to the 
other side—— 

Mr. StayMan. Excuse me if I may, Mr. Williams—— 

Mr. Wirtu1aMs. Yes. 

Mr. StayMaAn. The subcommittee I am quite sure would appreciate 
it if you could help us locate that Presidential authorization that is 
referred to from time to time, but we have never been able to find it 
except by reference. 

So I am sure the subcommitte would appreciate your research or 
aid to us in finding it so that we could have it. It is a most important 
item. 

Mr. Wuu1AMs. I will try to see where I picked this up. It may be 
a bit of tradition. It was always my understanding that the Presi- 
dent’s wish was, as expressed through his Attorney General, his then 
Attorney General, that they should continue wiretapping. Now you 
would be aware of it much better than I if there were any specific 
memorandum. 

But I will look in some of the utterances of the former Attorneys 
General to see where I got that idea. 

Mr. Starman. I think it would be helpful, because the Attorney 
General just 2 months prior to the time this Presidential order is sup- 
posed to have been issued had publicly expressed himself against wire- 
tapping. 

Mr. Wint1ams. That was Attorney General Jackson was it not? 

Mr. StayMAn. Yes. 

Mr. Wit1aMs. And he reversed himself as I recall it very shortly, 
I always thought it was on the direction of the President. It may 
not have been. 

Now I would like to turn to the other side of the coin. 

Senator Hennrnos. I assume we are not asking Judge Williams to 
engage in extensive research on the matter, in view of the fact that 
the staff and you, Mr. Slayman, and the staff under your direction 
have undertaken to find such memorandum and have thus far failed 
to find it after diligent search. 
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Mr. Starman. Yes, sir. 


Senator Henninos. That is correct? of oy 
Mr. StayMan. Yes, sir. It, a 
Senator Hennrnes. I don’t know myself. aah 
Mr. Wiit1ams. It may be only an inference from the fact that th} ‘oti 
Attorney General reversed his position within 2 months. aes 


Senator Hennrnoes. Senator Wiley? cod 
Senator Witrr. Judge Williams, I am interested in what you haye lade i 
to say. I am just wondering if the constitutional provision of Ney o 


York is what you think ought to be written into Federal law? pal 
Mr. WiuuaMs. Well, I was going to come to that, Senator. I dont Sa 
know that we need the precise language of the New York constity. —- 
tional provision, but I was going to suggest that to make an amend. Sen 
ment of section 605 more palatable, the other side of the coin in Ney | Jud 
York is that it is made a crime for private persons to wiretap. Now ve 
in protection of the right of privacy, T think there is a very | ‘how 
public interest to be served by preventing private detectives, private | «act, ¢ 
eavesdroppers, whether in matrimonial actions or any other kind of | ! Sey 
proceeding in New York or no proceeding at all, from tapping wires Mr 
and interfering with and violating the right of privacy. And the Mr. § 
New York law, which I looked at only yesterday, makes it a crime Ser 
for private individuals or anyone other than the district attorney who | of the 
is authorized under the constitution to tap, under our penal code, | izatic 
don’t remember the section. Mr 
Senator Hennrnos. You are referring of course to the State district the T 
attorney. It 
Mr. Wiutams. Yes, the State district attorney has that power to in Ne 
tap. But it is specifically made a crime under our New York Penal any | 
Code for a private individual or anybody, for that matter, without X 
specific authorization from a court, which means usually an ex parte of tr 
order, to tap. And I don’t see why the Congress should not consider ning 
in the process of amending section 605, and I hope giving more liberal auth 
power or giving the power to Federal agencies to wiretap, and the M 
right of the courts to receive in evidence wiretap evidence so obtained, zatio 
why they shouldn’t join with that liberalization, the enactment of an | cour 
amendment which would make it a crime for private persons to tap the . 
or for persons to tap and to divulge without authorization. also 
I think, Senator, that really states my position in a nutshell. what 
Senator Wirey. Is it your opinion that the New York provision I 
has operated so as to put an end to blackmailing in New York? tion 
Mr. Witu1ams. No. I think there is a lot of it still going on. But you 
I don’t know of specific instances. I read that there is a lot of it still this 
going on. But that again simply means a laxity in enforcement or Se 
the difficulty on the part of the district attorneys in detecting private kno 
eavesdropping, wiretapping. a de 
Senator Wirry. How does the district attorney in New York get sing 
specialists in this line? 
Do you educate people to do what we saw done in this room that 
yesterday ? dow 
Mr. Wit1aMs. Yes, certainly, on your own police force you have it w 
your own agents who know how to wiretap. Indeed wiretapping as 1 I 
understand it, and I am certainly an amateur, but I had to study it in they 


connection with a case that I tried while I was U.S. attorney, it is one mo! 
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of the easiest things to do. There are two methods as I understand 
it, at least two; one, is the method that is used usually where you 
simply attach two wires to the telephone, to a unit of the telephone, 
which is hard for a layman to detect but very easy for a telephone man 
to detect. That is a direct connection. ; 

The other is called the induction method. That is, you just lay a 
wire down by the side of the telephone wire. You don’t even have to 
have it touching. It is called the induction method and you just have 

arallel wires, and you can pick up a telephone conversation. 

And there are other methods that don’t even involve being in the 
same room. : : 

You can hang a device on a wall. That is not re really. 

Senator Hennines. We had a number of those devices brought in, 
Judge Williams. 

Mr. Wiutiams. I understand you had a demonstration. I don’t 
know how far you want to go. I would like to confine what I say 
just to wiretapping. 

Senator Henninos. Yes. 

Mr. Wirr11aMms. And I think unless the Senators have questions or 
Mr. Slayman has a question, I have finished all that I have to say. 

Senator Wixey. I have one more question. If you amend section 605 
of the Federal statute, what would your provision be as to how author- 
ization would come irto being ? 

Mr. Wiu1aMs. Well, I think that it should be on the application of 
the U.S. Attorney or the authorization of the Attorney General. 

I think either he should sign an authorization, or (as I said before 
in New York, we make the district attorney go to a State court), go to 
any Federal judge, who could give that power. 

Benater Wiy. Yes, but aren’t there instances, for example in cases 
of treason and similar crimes, when you can’t take the time to be run- 
ning around looking up a judge or someone else who would give you 
authority ? 

Mr. Witt1aMs. No. Senator, I said you might also have an authori- 
zation by the Attorney General, that is one way of doing it, without a 
court order; you could have the Attorney General authorize it, and 
the Attorney General is accountable not only to the President but 
also accountable, I assume, to the Congress, so that you would know 
what he is doing. 

I don’t mean in each specific case. I don’t suppose it is your func- 
tion to check on him from day to day and week to week, but in general 
you would know how the Attorney General was conducting his office in 
this respect. 

Senator Hennrnos. I might say, Senator Wiley, and I am sure you 
know, Judge Williams, that Attorney General Rogers told me just 
a day ago before these hearings commenced, that he passed on every 
single one of these wiretapping matters himself. 

Mr. Wititams. Yes. I think that is your best guarantee of the fact 
that there will not be a disclosure in the event of an attempt to track 
down a treason conspiracy, and I think it is also your guarantee that 
it won’t be lightly used. 

I don’t think these wiretaps should be so frequent in number that 
they become commonplace. I think they should be reserved for the 
more serious crimes. 
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But I do realize this, I want to point out on another subject, take the 
subject of bookmaking which is illegal gambling in New York (j 
there are various estimates that illegal gambling or bookmaking jp: 
volves something like $3 billion a year. 

Now that is all done or almost all of that is done over the telephon 
and I feel sure, that the New York police as much as they can use taps 
to try to intercept these bookmakers. 

I can’t say that bookmaking is a serious crime, that is a Single 
instance isn’t, but collectively bookmaking that involves $3 billion— 

Senator Hennines. Bookmaking breeds racketeering and murder, 

Mr. Wriu1aMs. I was just going to say 

Senator Hennines. That is really the case against that form of 
gambling. 

Mr. Wriu1ams. That is right. 

Senator Hennrnes. Gambling per se, casual gambling at the race. 
track or people going out to place a small bet here, there, and the 
other place or at a track is one thing. 

Mr. Wiiu1aMs. That’s right. 

Senator Henninecs. But we have learned from experience, we who 
have been in law enforcement work, know that you bring along with 
it that ghastly train of graft and payoffs and muscling-in, as we call 
it, muscling-in on a profitable book and the extortion of payment to 
operate, and sometimes the paid killers get rid of people who don’t go 
along. 

Mr. WrzaMs. Senator, I think you put your finger on it. Gam. 
bling, apart from the moral issue, gambling is the oil of the under- 
world. 

Senator Henninos. Exactly. 

Mr. Witu1aMs. It is by far the most lucrative part of the take of 
the underworld, and it finances, the money that comes from gambling, 
finances a lot of other criminal enterprises. And therefore, collec- 
tively the problem of preventing illegal gambling is a very big one and 
a very Serious one. 

Senator Hennrnos. That is entirely apart from whether you andI 
have any moral convictions about gambling or playing games of 
chance and so on. 

Mr. Wui11aMs. That’s right. 

Senator Hennrnes. We know what happens in the wake of gam- 
bling. We have seen it happen time and time again over, and by that 
I mean illegal enterprises such as handbooks. 

We know that racing is legal in New York State. It is legal in 
Maryland. It is legal in West Virginia. It is legal in Florida and 
California. 

Mr. Wiuu1aMs. Yes. 

Senator Hennines. But the handbook is another thing. There is 
legality and illegality in the same area, in racing. Improving the 
breed, I believe it is called, euphemistically. 

Mr. Wrtt1aMs. Senator Hennings, Senator Wiley, and Mr. Slay- 
man, I would like to conclude by saying very seriously that I think that 
this committee is embarked on a most important study, transcending 
in my opinion even the study of racketeering which the Senate has 
properly investigated. By that I mean you are going to the basic and 

undamental question of finding out how you can protect society. 
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You are not dealing with single incidents of malfeasance. You are 
dealing with the fundamental problem involving not only constitu- 
tional rights but also the protection of society consistently with con- 
stitutional rights. 

And I think that if you can see your way to recommending to the 
Congress legislation which would give the Attorney General and his 
district attorneys, U.S. attorneys, this power legally to tap wires, and 
also to afford protection to the citizens of this country by making it a 
crime for private persons to tap, I think you would make a contribu- 
tion, if I may say so, that would transcend the work of some of the 
other more publicized committees. 

Ithank you for this opportunity. 

Senator Hennines. We don’t operate in a grandstand fashion as you 
know, Judge Williams. We try to get down to the matter of public 
information without hauling people in as do some congressional com- 
mittees, but I do not refer to any special one. But we have the power 
of law. We have the power of indictment if we want to call people 
in and interrogate them about certain matters. 

Mr. Starman. Mr. Chairman, I would like to ask Mr. Williams 
some questions after you finish. 

Senator Henninos. I only want to ask Judge Williams, to sum up. 
Judge Williams do you believe that wiretapping in this modern day, 
bearing in mind and taking as a concomitant to it, the highly organ- 
ized, specialized, and indeed expertness of the execution of crime, 
criminal conspiracies, and confederations, is essential ? 

Mr. Witu1aMs. I do. 

Senator Hennines. To meet that growing and certainly burgeoning 
threat to public order and public safety and the protection of persons 
and property within the several jurisdictions of the United States? 

Mr. Witu1AMs. I feel it very strongly, Senator. 

Senator Henninos. There is no reservation in your mind about it? 

Mr. Witu1aMs. None at all. 

Senator Hennines. With the provision, of course, that such is done 
under proper court authority or under the authority of, as you sug- 
gest, the U.S. Government as embodied in the Attorney General, its 
chief legal officer. 

Mr. Witu1AMs. Yes. 

Senator Henninos. In subversion as well as in criminal matters? 

Mr. Wiiu14Ms. And the Congress always can keep control. If you 
don’t like the way the amendment operates, which you recommend, 
you can always change the law. But I think that you would find it 
working in the interests of the people. 

Senator Henninos. Judge, I have a notation here that shortly after 
the Supreme Court handed down the decision in the Benanti case which 
we have been discussing in 1957 was it 

Mr. WituiaMs. Yes. 

Senator Hennrnos. I believe that Judge Hofstadter of the New 
York State Supreme Court said he interpreted the language of the 
Benanti decision as prohibiting the issuance of any wiretapping orders 
under the New York State law. 

Did you at that time as you were quoted in the New York Times say 
that you thought Judge Hofstadter’s interpretation was correct ? 

Mr. Wutu1ams. I am not sure that I said precisely that. 
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Senator Hennrinoes. I would not wish to hold you to something 
that—— 


Mr. Wuu1aMs. If it is in the New York Times it is probably ¢oy. 
rect. 

Senator Hennines. They are generally accurate. 

Mr. Wru1aMs. I think I may have qualified it by saying that as] 
then read the opinion, the language of the Benanti opinion was broad 
enough to prohibit and to proscribe all wiretapping, even by State 


officers, but the Court of Appeals of the State of New York found | 


that the Congress had not meant to preempt the field, and thereforg 
they allowed wiretapping and subsequently recognized that. wiretap. 
ping by State officers was allowed even after the Benanti decision. 
So I think that probably Judge Hofstadter and I are in the minority, 
Senator Hennrnes. May I ask you what you think of the preemp. 
tion of Congress or the Supreme Court of the United States in this 
field, in view of the fact that it is very difficult to have intrastate wire. 


tapping regulated and interstate wiretapping regulated under a dif. | 


ferent section of the law. 

For example, in your own city of New York, New Jersey being 
adjacent, Jersey City and Hackensack and the various areas directly 
across from Manhattan, there is a great deal of telephone communi- 
cation between these areas and other areas indeed throughout the 
country. 

Mr. Wiu1aMs. And I think more and more is that going to be true, 
Senator. 

I think logically Congress should preempt the field. But the Court 
of Appeals of the State of New York has found that you did not 
intend to preempt the field. 

Senator Hennrinos. Yes. 

Mr. Witir1aMs. But you certainly can, and I think I may add that 
practically I am glad that Congress didn’t intend to do it, because 
the State law enforcement office would be so badly crippled, I mean 
would be so badly crippled that I don’t think New York would bea 
liveable place. That may be something of an exaggeration, but it is 
so important to the prosecutor that crime would be far more difficult 
to detect. 

Senator Henninos. We had 4 days of hearings in New York City 
at the adjournment of the first session of Congress on gangs and law 
violations in the five boroughs of New York City. The citizens of 
the city feel that the lawless elements have in some respects made it a 
very dangerous thing to venture on the streets in many parts of the 
city at night. 

Mr. Wuu1AMs. Well, as I say, practically, I think it is a good thing 
that States are allowed, that district attorneys are allowed to use 
wiretap evidence now, and to tap, but I think that if the Congress on 
your recommendation should pass an amendment to section 605, I can 
easily see where that amendment could preempt the whole field, and 
then you would be able to regulate the procedures not only in your 
own courts but you could easily, having preempted the field, regulate 
the use of wiretap evidence in State courts. 

Senator Hennines. Don’t you think that would be a logical thing 
to do, in view of modern communications ? 


Mr. Wiiu1AMs. Yes, I do. 
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Senator Hennines. And the fact that State lines are relatively 
meaningless in so many cases where you have bigtime crime. 

Mr. Wittiams. Yes, I think that is true. Certainly the big crim- 
jnal conspiracies haven’t limited themselves to counties or to States. 
It is a nationwide conspiracy. ‘ ; 

Senator Hennines. Certainly. You wrote a very thoughtful arti- 
cle, Judge Williams, in the record of the Association of the Bar of the 
City of ‘New York, and in it I believe you said that the effect of the 
recent interpretation of section 605 is to deprive all State and Federal 
law enforcement authorities of the right to wiretap im any ¢ase, 

ardless of how serious, and deny the Federal authorities and pos- 
sibly State authorities as well the right to use leads which come from 
any wiretap. . 

Mr. Wu1ams. That was my view at the time. 

Senator Henninos. And has your view changed ? 

Mr. Wuu14Ms. My view of the law has to change, as the highest 
court in the State gives a different interpretation to the Supreme 
Court’s language and decision in the Benantz case. 

Senator Henninos. Yes. You are one lawyer among some of us 
who believes that the courts, the Supreme Court of the United States, 
does enunciate the law and that the law should be followed. 

Mr. Wiuu1aMs. That’s right. ; 

Senator Hennrnes. Until statutory enactments come into being 
through the action of the Congress changing the law. 

Mr. Witt1aMs. I certainly do believe that, yes. 

Senator Henninos. You haven’t in that respect changed your views. 

Mr. WitttaMs. No, Your Honor. 

Senator Henninos. According to the decision of the courts, or do I 
gotoo far in that ? ’ : 

Mr. Wut1ams. No,no. I certainly believe that one should obey the 
mandate of the court, and the Supreme Court has said that Federal 
officers may not tap wires and Federal district attorneys may not use 
evidence so obtained. 

The highest court in the State of New York says that the State dis- 
trict attorneys may wiretap, and the State district attorneys may use 
in evidence admission or conversations so recorded. 

That is the law of the State of New York. And as I say, it is not 
logical to have this dichotomy, this duality, and I suggest that it is 
time for Congress to take cognizance of what is happening, to recog- 
nize the need for wiretapping, to pass an amendment to section 605, 
which would make it uniform, make the rule uniform. 

Senator Henninos. Yes. 

Mr. Witu1ams. In the Federal and the State courts. 

Senator Hennines. That seems to be the course not only of prac- 
ticability but of logic, and of conforming to the law, section 605 of 
the Federal Code. 

Mr. Wixurams. Thank you, Senator. 

Senator Henntnoas. You have been very helpful in your testimony 
which has been most substantial and constructive, J udge Williams. 

Senator Wiley, have you any questions to put to J udge Williams? 

Senator Witzy. Nothing further. 
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Mr. Starman, Mr. Williams, I just wanted identification of the 
case. I think I know the one you are talking about, the New Yor 
case which you say goes contrary to the Hofstadter informal view. 

Mr. Wiu1ams. Is Harris Steinberg here? I forget the name of 
Chek nee, Harris, what is the name of that last case, court of appeals | 
case ¢ 

Senator Hennines. We will get it. 

Mr. StayMan. We can put it in the record. 

Senator Hennines. All right. 

Mr. Wiu1aMs. I don’t remember the name of the case. 

Senator Hennines. We will ask our staff to do some further research 
on that and give us the citation. 

Mr. Wituiams. Thank you. 

Senator Hennines. Judge Williams, you have contributed greatly 
to these hearings, you have been good enough to suggest—give us | 
Se saying that we are getting at something which | 
is exceedingly important. . 

As a member of the bar, an outstanding member of the bar, a former 
judge, a former U.S. attorney, you have had experience in these 
matters. 

Your point of view, while governed by your understanding of the 
law also comes from your own practical experience of being on the 
firing line, in these matters. 

Mr. Wuu1Ams. Thank you, Senator, it does. 

Senator Hennines. So we are very grateful to you in coming here 
and giving us the benefit of your testimony. The next witness is Mr, 
Harris B. Steinberg. 

Mr. Steinberg, we welcome you here this morning. 

Be seated please. With your indulgence I would like to read 4 
little of your biographical matter into the record. Mr. Steinberg is 
a graduate of Harvard Law School, specializing in defense of per- 
sons charged with violating the Criminal Code. 

Mr. Steinberg has been so engaged primarily in New York City as 
well as other jurisdictions. He is also a former assistant district at- 
torney of New York County. That was down in the old Center 
Street Building, wasn’t it, Mr. Steinberg ? 


STATEMENT OF HARRIS B. STEINBERG, ATTORNEY 


Mr. Srernserc. Yes, sir. 

Senator Hennines. Who was the district attorney then? 

Mr. Srerneerc. I worked under Thomas E. Dewey and under 
Frank Hogan. 

Senator Hennines. Under both? 

Mr. Srernperc. Yes. 

Senator Hennrnes. Gentlemen of both political parties. You do 
trial work to some extent ? 

Mr. Sretnzerc. I am engaged exclusively in criminal cases con- 
cerning appeals and 

Senator Hennes. I meant when you were assistant district at- 
torney ? 

Mr. Srernserc. Yes, I did. 
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Senator Hennives. It is rough work cross-examining and arguing 
before the jury, the mastery which you certainly obtaimed in cross- 
examination. 

The difference between a good cross-examiner and a poor one is 
about the same as between a ‘butcher, not reflecting upon that trade, 
and a surgeon who is highly skilled in technique. 

There is a great difference between a good cross-examiner and 
a sloppy amateur. a . 

Mr. Steinberg was formerly chairman of the Criminal Court’s 
Committee of the Association of the Bar of the City of New York.. 
He is presently the chairman of the Penal Law Committee of the 
New York State Bar Association. 

He is a fellow of the American College of Trial Lawyers, and a 
lecturer on the prosecution and defense of criminal cases for the 
Practicing Law Institute. ; 

He has been defense attorney in some of the outstanding wiretap- 
ping cases in the country, including the Broady case, the Applebaum 
case and the Stemmer case. Most recently he represented one of the 
Nation’s best known wiretappers, Bernard Spindel, when Mr. Spindel 
was indicted along with Mr. James Hoffa for violation of the wire- 
tapping law. 

ent correct in those statements ? 

Mr. Srernserc. That’s right. Judge Williams prosecuted that 

ase. 
. Senator Hennines. Judge Williams was your opponent in that 
case ¢ 

Mr. Sternperc. Yes. 

Senator Henninos. In order that this subcommittee may have the 
benefit of various points of view before we undertake to engage in 
determining a proper course of action, if any for us to take, and to 
recommend by way of legislation, we are indeed very glad to have you 
here to present your views, Mr. Steinberg, borne of experience and 
borne of much thought and I am sure study, that you have given to 
this general question. 

Mr. Srernperc. Thank you, Senator. 

Senator Henninas. Senator Wiley, do you have anything to add? 

Senator Wizey. No. I want to get his opinion on a number of 
subjects, so let’s go. 

Senator Hennines. Very well. 

Mr. Sternserc. I am very glad to be here, Senator. I understand 
there are certain ground rules and points of etiquette in discussing 
this matter. The first seems to be to hastily disavow that you are a 
Communist. 

Iam not a Communist. The second seems to be that you pay trib- 
ute to the FBI as a good organization. I acknowledge it is a good 
organization. 

And furthermore I am here in my private capacity not representing 
any of the organizations I belong to, nor do I represent the wire- 
tappers or burglar’s lobby. What I have to say is borne of my expe- 
rience as a criminal lawyer and borne of the fact that as a man who 
makes his living practicing criminal law, I am very deeply disturbed 
at some of the trends I see today and some of the things I see happen- 
ing to the American people and the American way of life. 
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I want to start with some of the things that Paul Williams saiq | Mr. § 
Judge Williams and I have been friends for many years. We hayg and a f 


been colleagues. We were ponte together in the prosecution of to be pr 
crimes, and the only chance I ever had to be an opponent of his was Sena’ 
in this Hoffa-Spindel case and that was a tie because the jury couldnt should 
agree. But I disagree with much of what he said here today. [| | tain sta 
would like to tell you why. ; |” Mes 

He says, for instance, that crime and the prosecution of crime par. Sena 
take of the nature of war, that it is a war against the underworld, dence } 
‘Well, war has certain rules, and the main rule that we are all familiar Mr. 
with is that all is fair in love and war. | wiretal 

The prosecution and defense of crime is not war. | wiretay 

Senator Hennineos. Or to put it another way perhaps, modern war said in 


has no rules. 


it 

Mr. Srernzere. I will accept that amendment, Senator. es 
Senator Witey. Has crime? / tappin 
Mr. Srernserc. Yes, it has, and it is a rule which is enunciated by | achiev 
the U.S. Constitution, and that is that any man charged with crime | jjonsv 
is deemed innocent, he is presumed innocent until he is proven guilty Jud, 
beyond a reasonable doubt, and you must have proof beyond a distric 
reasonable doubt. Sen 
It is all very well to talk in large aspects about treason. It is a Mr. 


bad thing. Criminal conspiracies and Communist conspiracies, they | statist 
are bad things, and people who are guilty of them should be dealt across 


with severely. Yet 
But when a man is charged with them, that doesn’t mean that you court, 
throw away all the rules that have come down through the common | think 
law, until that man is proven guilty according to those rules. | blew 
Now as I see it, wiretapping is a dirty business. It is just as dirty No 
as using informers. It is just as dirty or more dirty than using, not of de 
informers, but agents, provocateurs, when they go in entrapment, when in cas 
they go in to make a case against a prostitute; to send a cop in to I ¢ 
engage in sexual intercourse with her to trap her is degrading. I be- who | 
lieve very firmly that to use degrading methods and lawless methods prose 
in the prosecution of criminal cases degrades the Government. 
Prosecution is then not a war, but is exactly the opposite. It isa are h 
civilized process. It is a vindication of society, and it is done so that but 5 
we can live peacefully and properly, and we should not degrade our- in al 
selves to catch a criminal by using degrading methods. welg 
Senator Hennrnes. Mr. Steinberg, at this point may I ask you just Se 
one question. You recognize that a great deal of detective work and way 
police work is based on the use of informers, tips given by so-called M 
stool pigeons. shou 
Mr. Strinserc. That is not degrading. Tips by stool pigeons _ Se 
aren’t degrading. mp 
Senator Hennrnes. No. Y 
Mr. Srernerre. They are suspect and should be carefully tested. indi 
Senator Hennes. Yes, yes; but we do know that some of our the ; 
sleuths who are given such credit for breaking cases do so because bail. 
somebody gives them the word. Hi 
Mr. Srrrnnerc. More power to them; that is all right. defe 


Senator Henntnas. Yes. 
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Mr. Srernperc. I am a criminal lawyer but I am also a husband 
and a father, and I have a household and I am a citizen and I want 
to be protected from crooks, too. 

Senator Hennines. You believe that the State and the Government 
should operate within certain rules and within the boundaries of cer- 
tain statutory restrictions or common law restrictions 2 

Mr. Sternserc. And constitutional restrictions. _ 

Senator HENNINGS. And constitutional restrictions as to the evi- 
dence presented and admitted beforeacourt. 

Mr. Srernperc. Exactly. Now peculiarly is this so in the field of 
wiretapping. In the first place, we start with the assumption that 
wiretapping is a dirty business, and I believe it is, as Judge Holmes 
said in the Olmstead case. Do we need to use that dirty business? 

Is it a practical necessity in order to vindicate the rights of society ? 

Well, let me point out that in certain jurisdictions where wire- 
tapping is admitted, we have no better record of accomplishment or 
achievement in the prosecution of crime than we have in jurisdic- 
tions where it is not admitted. 

Judge Williams himself was a Federal prosecutor in the southern 
district of New York and a very able one. 

Senator Henninas. Yes. 

Mr. Sternperc. Yet at the end of each year when he published his 
statistics of cases won and lost, he did just as well as Frank Hogan 
across the street in the State office. 

Yet Frank Hogan had available to him wiretapping evidence in 
court, and Judge Williams did not under the rules of the law. So I 
think if you compare the records over the years, it is not an indispensa- 
ble weapon. br 9) 

Now Judge Williams said the scales are weighted heavily in favor 
of defendants. The prosecution’s hands are tied behind their backs 
in eases of secret crimes. 

I don’t know of any open crimes. I don’t know about criminals 
who go around confessing crimes and then furnishing evidence to the 
prosecution. 

Detective work and prosecution is on the assumption that all crimes 
are hidden. He says in the case of a murder you have a body. Sure, 
but you have got to find out who did it. The murderer doesn’t come 
in and volunteer and tell you. I don’t believe that the scales are 
weighted in favor of defendants at all. 

Senator Henninos. The scales are weighted in quite the opposite 
way when you come down to a prosecution of a case. 

Mr. Sternperc. Yes. That is as it should be. I don’t say there 
should be any rules in favor of a defendant, but all I says is—— 

Senator Hennings. Mr. Steinberg, most of my experience has been 
in prosecution, a good many years ago. When you get up with the 
power of the State behind you, you have a defendant there with an 
indictment on his back or information against him and you read it to 
the jury and he is there and in many cases he hasn’t made a bond or 

ail. 

He comes in on the arm of the cageman or sheriff, and he sits in the 
defendant’s chair and all the forces of the State are against him. 


45495—60—pt. 5-6 
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The presumption of innocence does attend him, true enough, by | 
you get into an atmosphere where, when the marshal in a Federal con 
says “God save the United States of America and this Honorahh 
Court” and you have the trappings of the prosecution, the defenday 
has a pretty heavy burden to carry. 

Mr. Sreinperc. He has a very heavy burden. 

Senator Hennrnos. I lost cases that I shouldn’t have lost ag , 
prosecutor and the ones that I won, I didn’t consider as winning eg. | 
cept, I prosecuted the case as well as I knew how within the rules, | 

Mr. Srernserc. That is a good point of departure, Senator. The | 
rules are important. Judge Williams says it is up to Congress tg | 
say whether there shall be wiretapping. Well, Congress did say it, | 

They passed section 605, and the U.S. Supreme Court told us in the | 
two Nardone cases and the Weiss case and Benanti case what that | 
section meant. They have never deviated one wit from saying, in | 
successive and cumulative statements, exactly what it meant. 

To wit: “Don’t tap wires because it is a crime.” They said, “Don't 
tap interstate wires; don’t tap intrastate wires.” They said, “Don | 
do it as a private citizen, and don’t do it as a law enforcement officer, | 
Now, what more can Congress do than it has done? 

Senator Witry. Why is it that the people of New York put this 
into their constitution then? Is there a difference of opinion as to 
the advisability of it? 

Mr. Srernserc. The people of New York put it in their constitu. 
tion because they were under a misapprehension. The New York 
State constitution which permitted wiretapping under court order was 
adopted in 1938 at the constitutional convention and submitted to the 
electorate after that. However, at that time they had not before them 
anything but the decision in the first Olmstead case, and it was not 
until the Nardone case and the Weiss case that the Supreme Court 
made clear that there can be no wiretapping by anyone, private citi- 
zen, or law enforcement officer. So I say that the people of New York 
made a mistake, and adopted nugatory provision which is in conflict 
with the paramount law of the United States. 

Senator Hennines. You don’t think the people of New York when 
they went to the polls to adopt this constitution which was ratified, 
Mr. Steinberg, rod any time out to study the matter of wiretapping! 

Mr. Srernserc. Well, there are 14 million people in the State of 
New York, and they go to the polls and they vote on a little machine 
with some close print at the top—‘yes or no,” and I am sure that the 
people of New York did not know the legal considerations involved 
with respect to the conflict with Federal law. 

I have read every word of the proceedings of the constitutional 
convention, and it wasn’t even fully debated. And I have studied 
that problem and I am convinced that because the Supreme Court had 
not interpreted the law up to that point, they didn’t know what they 
were doing. 

Senator Witry. I understood yesterday from the witness that here 
was a practitioner in the business of wiretapping. Apparently Cali- 
fornia, the second largest State, has got a different concept from 
yours—that it is necessary in the public interest. We are living in 
a different age, a different period. I think that the intercontinental 
missile and other discoveries indicate that we are living in an age that 
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requires that we, in the public interest do, legislate with these changed 
conditions in mind. on 

Now you feel wiretapping is not necessary, I presume. I would 
like to get your judgment on that. I might say that I was a prosecut- 
ing attorney for 6 years myself. 

It is so long ago that when I stop to think about it—— 

Senator Henninos. Where was that, Senator Wiley ? 

Senator Witey. That was in Wisconsin. Have you ever heard of 
that State ? 

Senator Hennines. What town? 

Senator Witey. Chippewa County, Wis. 

Senator Henntnos. Did you have any mobs in Wisconsin ? 

Senator Witey. We had murder, we had bank robbery, we had 
rape. Inthose days things were really blowing up. 

Senator Henninos. I heard about the bigtime activity in Chip- 
pewa County but I didn’t know you had anything to do with it. 

Senator Writer. Well, of course, you were just a kid in those days 
and you wouldn’t know. 

Senator Henninos. That is right. 

Senator Witry. But I am concerned about what I think is the 
safety of this country of ours. If in the mind of the ple of New 
York and California, if in the opinion of the President, if in the 
opinion of the FBI it is necessary that we have the tools to deal with 
the new threats posed by crime, why do you oppose such practices? 

Mr. Srernserc. I think we have the tools. I think you have district 
attorneys. You have cops. You have plenty of tools to search out 
evidence of crime and prosecute it. That you need this additional 
tool, I am not convinced. 

If wiser heads than I should come to the conclusion that you cannot 
prosecute crime without wiretapping, there I would compromise; I 
would suggest some fundamental safeguards. But I would like to 
start with the assumption that I am not convinced that this is a neces- 
sary tool of prosecutors. 

Senator Henninos. I might say not by way of reply but by way of 
observation, Senator Wiley, that from 1929 to 1934, I was a felony 
prosecutor in the trial division of the metropolitan area of about 2 
million during so-called gang days when they were knocking over 
banks. 

St. Louis was a pretty rough town, maybe a little rougher than 
Chippewa County in some respects, and you did not use wiretapping 
to catch criminals and most of them entered pleas of guilty. Those 
that we tried, we generally convicted about 70, 80, or 85 percent, I 
forget the figure. But by and large, when they went to battle with 
ie in the courtroom they were convicted. Of course wiretapping 
iad not been perfected then, at least, I never heard of it being used. 

Lots of informers were used. Sometimes they were put on the 
stand turning State’s evidence. In unsolved crimes, where you had to 
use one sometimes, you would catch four others. 

Mr. Srernzera. Senator Wiley says, he is concerned about the safety 
of the American people and I know he is, and that is a prime concern. 

Senator Henninos. Of course, it is. 

Mr. Sretnserc. And I am concerned about it too. But I think 
the danger to the American people at this time is equally as great 
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from fearfully huddling together and giving up their sacred cong. 
tutional rights which have been won in blood, sweat, and tears; whic) 
mean something. Throwing them away because of some fancied beng. 
fit to be gainer’ by all getting together and putting their heads inty 
one hole in the ground and saying “Protect me”, doesn’t seem to me 
to be the. way of meeting the problems we have of maintaining gy | 
liberties intact. | 
I don’t think that is the way to keep our way of life going. I think | 
if we are 
Senator Hennrnes. When you open the door, Mr. Steinberg, when | 
you put your foot in the door, just how do you stop that door from | 
coming fully ajar? 
Mr. Sternperc. What door have we opened, Senator ? 
Senator Hennings. The door of violating certain basic constity. 
tional safeguards, as you indicated. How do you stop this proces, 





when you say, well kidnaping is a heinous crime. Next a bank rob. | 
bery of a national bank, which falls within the Federal aegis or juris. | 


diction, where the teller is murdered, that then becomes a Federal 
offense too, as well as, a State offense, doesn’t it. 

Now are we going to tap wires on that? Then we go on down the 
line into the Mann Act and into transportation of marijuana. 

Mr. Sretnsera. Bookmaking, prostitution, illegal parking. Yoy 
can go all the way down. 

Senator Henninas. That is my dilemma as to where it stops once 
you open that door. 

Senator Wier. Judge Williams testified as to where it stops. 

Mr. Sretnserc. May I respectfully say this, Senator Wiley? 

When you open the door and say “We will allow wiretapping for the 
purpose of crime A” which is serious, how are you going to police 
that? You go to the court, or whoever the authorizing agency is, 
and you say “We have reason to believe that if you tap the wire of A, 
we will get evidence of kidnaping.” 

You listen to that wire. You don’t get evidence of kidnaping but 
you find evidence of larceny. Are you going to throw that out the 
window and say your hands are tied, you can’t use the evidence of 
larceny? Are you going to make a game of it, where the fellow is 
asking for the wiretap order and authorization will dream up some- 
thing within the aegis of the statute, but end up with something 
different, which he is really after, but which is not within the statute! 

Senator Witey. I wish you would take the recommendations made 
by Judge Williams and say where he was wrong. I want to say that 
I have not any real convictions on the subject. I am here to learn. 
For instance, Judge Williams intimated that New York City would 
not be a safe place to live in without wiretapping. Where is he 
wrong ? 

Mr. Srernsere. It is not too bad a city. I have lived there all my 
life. Ilike it. 

Senator Wirry. He likes it too, I guess. 

Mr. Srernserc. Yes; but I don’t think whether we have wiretapping 
or we don’t have wiretapping that you are going to affect that. At the 
moment the type of crime with which the newspapers are full in New 
York City is muggings and rapes. I don’t know that wiretapping is 
going to do much about that. 


| 


Senat 
at g 
jtan ! 
Pur. S 


itis ac 
Seng 
Mr. 
I woul 
Attor1 
wheth 
adver: 
but he 
tion 1 
who 1 
deleg: 
can ¢ 
be de 
99 tir 
he ch 
Ar 
the f 
phon 
by sc 
tion 
doth 
Se 
M 


-ONsti. 
Which 
bene. 
S Into 
to The 


| 


& our | 


think 


When 
from 


at 
N, 
Id 


he 


g 
1a 


WIRETAPPING 1513 


Senator Henntnos. It is more erratic by and large except in the 
outh gangs, isn’t it, Mr. Steinberg, to generalize for a vast metro- 
politan area, but you do have racketeers. 

Mr. Srernperc. Sure we have racketeers. 

Senator Hennines. Always will have. Tan 

Mr. Srernserc. Always will have and we try to put them in jail. 

Senator Hennines. You are not going to stop crime. 

an only contain it. 
ep Siaremens. Do you think the heads of the Mafia get together 
nfer by phone? 

ge Ber eciehrdi: They know there wouldbetaps. 

Mr. Sternserc. It is charged that some men on trial in New 
York were in a conspiracy, but apparently they had to get together 
in person in a little upstate town. They didn’t do it by phone, if 
they did it. : 

enator Henninos. The town of Apalachin. 

Mr. Srernserc. I don’t want to comment any further because 
it is a case pending in court. 

Senator Hennina. Well, be that as it may ; 

Mr. Sretnserc. To answer Senator Wiley’s question as to how 
I would differ with Judge Williams, I certainly don’t think that the 
Attorney General, ex parte, should in any case be the one to decide 
whether his own men should go out and tap a wire. He is an 
adversary in court. He is one lawyer. He has an august position, 
but he is the Attorney General who is the lawyer for the prosecu- 
tion in a case against a defendant, who is represented by a lawyer, 
who is suppose to be equal before the court. Shall he say “I hereby 
delegate to myself the power to create evidence, which no one else 
can create; that I shall have the power to decide that this shall 
be done,” with no judicial supervision, on one to say nay? And 
99 times out of 100 no one will ever know whether he did it unless 
he chooses to reveal in court at a later time that there was a wiretap. 

Are we to have a police state, one where every citizen goes to 
the phone not knowing whether there is a big ear clamped to his 
phone, not knowing whether what he is saying is being taken down 
by someone? If a man is a crook, I would assume that the prosecu- 
tion and the cops would go out and do their job and catch him or 
do their best to do it. 

Senator Witry. Have you got that in New York ? 

Mr. Sternperc. We have good prosecutors there. 

Senator Writer. No. Have you got a police state in New York? 

Mr. Sternperc. No. 

Senator Wirry. You have got a law that provides 

Mr. Srernsere. I think they are doing something wrong and I 
think illegal under the Benanti case through. 

Senator Witey. Do you think they have got a police state in Cali- 
fornia ? 

Mr. Srernzere. I don’t know anything about California, just what 
Tread about the bathing girls and the oranges. 

Senator Hennines. You might be surprised to hear this. We 
had some hearings out there just recently, as I said, in connection 
with dope largely, marijuana, gangs, and whatnot. Do you know 
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that in California a prosecutor can comment on the fact that th | 
defendant has failed to take the stand ? 

Mr. Srernserc. That shocks me. We can’t do that in New York 

Senator Hennines. It shocks me. You can’t do it anywhere | 
know about. Out there I remember asking the district attorney rathe 
somewhat facetiously, “That must be a great help to you gentlemey | 
to be able to tell the jury the defendant has not taken the stand? 
Most of the defendants have to just sit there and take it. The jury | 
often thinks he isn’t allowed to take the stand or that the State cay | 
put himon. You have heard juries argue that. 

Mr. Srernserc. I have heard the results of what juries argue. 

Senator Hennrnes. The sheriff invited me down to listen outside 
the door when I was a trial lawyer. There wasn’t any law agains 
it. I was eavesdropping true enough, but I was doing it for my om 
education. The statute of limitations has run. Sometimes they 
would say, “Why didn’t the State put the defendant on the stand? 
They would say, “Why didn’t the State call him as a witness?” And | 
of course they never know, for example, that the State is not per. | 
mitted to be able to say he hasn’t taken the stand. 

You just sit there as though you are dumb and say nothing and | 
the defense lawyer makes his argument, all of which I think is proper, 
I don’t think under the Constitution a man should be compelled to give 
evidence against himself. 

But I think indirectly by commenting on his failure to do so, you 
are commenting upon his availing himself of a constitutional right, 
which by implication has a very serious impact. 

But in California you can do it. 

Mr. Srerneerc. I don’t want to denigrate their whole system of 
law on that bad example, Senator. I don’t know anything about that, 

Senator Henninos. I thought it might be of interest to you. 

Mr. Srernzerc. It is. It bothers me. But I will say this. We 
are engaged in a struggle with the Communist conspiracy to win the 
minds and the hearts of the uncommitted part of the world and the 
fringe people, and we must show why we are doing a better job than 


' 


Russia. The only thing we have to offer is democracy. The only | 


thing we have to say is that it works here. A man can stand up on 
his hind legs and say what he thinks. A man is protected by the 
Constitution. 

I am very fearful that if we start creating ways and means of mak- 
ing it easy to get away from the Constitution, to have lawless prosecu- 
tion of law, we are giving up in that struggle. Now I say “lawless 
prosecution of law.” It seems utterly clear to me that the Federal 
authorities, when they tap a wire, are violating the Federal law. 

But no one is going to prosecute them. It seemed utterly clear to 
me after the Benanti case that when a State official taps a wire, pur- 
suant to a court order under the New York constitution, he is violating 
a Federal law. In fact, 2 years ago at the New York State Bar 
Association meeting I was chairman of a conference on wiretapping 
and Judge Williams spoke, and that was right after the Benanti case. 
In my recollection—I would want it tested by Judge Williams’ recol- 
lection—was—and there were lots of supreme court judges around in 
the audience—the question was put, “Isn’t it now wrong under the 





Federal 
supremé 
My r 
he has ' 
to him. 
“onony: 
men ch 
The 
during 
We've 
national 
But. 
it cam 
doing. 
Sen: 
emerg' 
Mr. 
Sen: 
eral @ 
count 
Mr. 
roses 
P Sen 
selves 


tthe | 


York, 
ere I 
‘ather 
emen 
and,” 

jury 
© Can 


tside 
ainst 
own 
t 

nd 
And 


1a ERNE 


eA ne 


per- | 


and | 


per, 
give 


‘You 


ght, 


han 
nly 
) on 
the 


ak. 
cu 
less 
ral 


" to 
ur- 
ing 
Sar 
ing 


ol. 


the 


A 


WIRETAPPING 1515 


Federal law for a district attorney to get an order and use it, or a 
supreme court judge to issue one?” 

My recollection is that Judge Williams thought it was. Whether 
he has changed his mind or whether I report him accurately I leave 
to him. That was the same thinking Judge Hofstadter had in the 
“anonymous” case. You can’t have respect for the law if the very 
men charged with enforcing it are going to violate the law themselves. 

The late Attorney General Jackson said so frankly in his report 
during the wartime years when he said: 

We've got to do this. I think we've got to tap wires because you have a 
national emergency. 

But he recognized that that put him in an unfortunate position when 
it came to prosecuting others for doing the same thing that he was 
doing. , 

Senator Witey. Did I hear you say that in the case of a national 
emergency you’ve got to tap wires? 

Mr. Srernperc. I didn’t say so. Judge Jackson said so. 

Senator Henninos. It creates an anomaly in that the Attorney Gen- 
eral and his several district attorneys in the districts throughout the 
country are charged with the enforcement of section 605. 

Mr. Srernserc. That’s right, and that is why there have been so few 
prosecutions under section 605. 

Senator Hennines. The anomaly is that they are doing it them- 
selves. 

Mr. Srernserc. That is not an anomaly. To me that is very bad. 

Senator Henninos. I say it is an anomaly or it is a paradox. 

Mr. Srernperc. Yes. 

Senator Henninos. Or it is an embarrassing situation. 

Mr. Srernpere. It is. 

Senator Henninos. It is pretty hard to prosecute a fellow for 

Mr. Srernserc. But they have erected a fiction. The fiction is that 
they construe the statute as meaning that when they tap a wire, then 
they just tell it to each other, that that is not a divulgence or making 
use of it under the Federal statute. 

I think it is a fiction. I think it is a fiction more borne of necessity 
and a desire to do it. We have the kind of society—we have the 
kind of people here—which goes along mechanically with the assump- 
tion of authority. Nobody here is going to have the nerve to sue 
the Attorney General, or to have him arrested, or to arrest the district 
attorney, or to arrest a cop, and if they did have the nerve to do it, 
a jury would throw it out. 

Senator Hennes. Mr. Steinberg, it is your view, is it not, that it 
isa strained interpretation of section 605. 

Mr. Sretneere. It is strained and inaccurate I think. 

Senator Hennings. To pass on to another phase of this, if I may, 
in your opinion are any constitutional issued raised in the practices of 
wiretapping and electronic eavesdropping ? 

Mr. Sternserc. Well, the Supreme Court in the Olmstead case said 
“No.” 

Senator Hennines. We had here yesterday electronic devices. 

Mr. Srernperc. Yes, I read about that. The Supreme Court said 
“No.” Now certainly they said that with regard to wiretapping. 
They didn’t have electronic bugs or eavesdropping devices before 
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them at that time. But I would think the practical necessities Is thi 
going into a man’s home to install one would mean violation of the Tf it 
fourth amendment. we wot 

I think that that would be an illegal breaking into a man’s hon | I dot 


if you climbed into a window to place a bug. But sticking to win} 605, 1 
tapping, for the moment, I am sorry the Supreme Court decided th | and de 
Olmstead case as it did but that is the law apparently at this time, | We ar 


that it is not a violation of a constitutional right to tap your wire, Attorn 

Senator Henninos. Irrespective of the fact that it is a violationg| ping ¥ 

privacy and an invasion of privacy. | factior 

Mr. Srernserc. It is more than that. It is a violation of Statute, } dealt 
of criminal law. Sen 

Senator Hennrnes. And I was going to say a violation of section | Fey 

605 ? r. 

Mr. Srernsera. Yes. Sen 

Senator Henninos. Of the United States Code. Now, Mr. Stein. Mr. 
berg, do you believe in treating wiretapping in a different fashion Ser 
than you would electronic eavesdropping and impossible controls on Mr. 
these practices by private individuals, or agencies, or police officer, | It is | 
and other public officials ? but d 

Mr. Sternsera. No, I don’t. Id 

I think they should both be treated the same, except there is on} that 
possible problem. It seems to me constitutionally the Federal] Gov. trine 
ernment should preempt this field, and I believe it has preempted this that 
field, because when you get to dealing with telephones you are dealing Se 
with a national monopoly. : Will 

Every oe in this country is connected to every other phone bya | M 
system of interlacing wires, and it is Federal communications to the | Se 
mth degree. It is a classical example of a kind of national interest | That 
which can’t adequately be dealt with locally. M 

Senator Hennrneos. I think there is little or no question about that. _ Se 

Mr. Srernzerc. That is my view. But when you get to the othe | 
aspect, when you get to bugging a home, you have got a local act, ir 
Now, conceivably, the national interest in both is enough to carry that | 2°W 
along with it. But there is a problem and they are different in that that 
respect. i" 

enator Hennrnes. Yes. If a wiretap is made, a call might be . 
made from Chicago to New York or even Jersey City. ze - 

Mr. Srernserc. The Supreme Court has ruled specifically. They | I 
said in the Weiss case—— | 

Senator Henninos. You still have traversed interstate lines. 1 

Mr. Srernperc. They said section 605 applies to intrastate calls. . 1 
They said so specifically. < 

Senator Hennine. Yes, they did. We developed that yesterday. 

Mr. Srernsera. I’m sorry I wasn’t here yesterday. 

Senator Henntnes. I didn’t mean to suggest that you should have = 
known about it, but that was part of the discussion we had yesterday = 
with Mr. Edward Bennett Williams who appeared before us. _ 

Mr. Srernserc. Judge Williams said gambling is a dirty business t 
just like wiretapping and he said gambling provides the sinews of war - 


for the underworld, gambling corrupts, and he is right. th 
I have heard a lot of people a! that the way to cure that is by 
legalizing gambling. If you can’t lick them, join them. 
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ties of | Is that what you want todo with wiretapping? == 
If it is illegal now, is that the answer, let’s legalize it the same as 
we would with gambling? 
home I don’t think so. I think that the Congress, when it enacted section 
Ywin.| 605, knew what it meant. The Supreme Court told us repeatedly, 
ed the and developed clearly, what it meant. We know what it means now. 
‘tim, | We are just faced with a situation which is a pragmatic one, that the 
rir, | Attorney Generals have arrogated to themselves the privilege of tap- 
ionot| ping wires. They have justified it to themselves, to their own satis- 
| faction, and apparently to the satisfaction of those people who have 
atu, | dealt with the problem. 
Senator Hennrnes. You speak of the Attorney Generals of the 
ion | ited States. 
Bi Oe Srermnperc. Of the United States. 
Senator Henninas. Of a succession of them. 
Stein. Mr. Srernperc. A succession of them, of both parties. 
shion Senator Hennrnos. That is right. 
IIs on Mr. Srernserc. That they have developed this, what I call, fiction. 
ficery, It is like Portia saying to Shylock, “You can cut a pound of meat off 
but don’t let the blood drip.” 
I don’t think that is good law. I think if Professor Williston had 


3 One that contract under consideration he would say that there are doc- 
Gov. trines which mean the implications which flow from a promise carry 
| this that along with it. But this Portia thinking, I think it is Pan 
aling Senator Hennine. You studied at Harvard under Prof. Samuel 

5 Williston ? he 
bya | Mr. Srernsere. I had that privilege. 5 
> the | Senator Hennrnes. Did he jump to the validity of the line on you. 
erest | 4 That was one of his favorites. 

Mr. Srernsere. I was in the back of the room. 

that, Senator Wirey. You don’t think that changing times call for chang- 
ther ing methods ? 
act, In other words, we should still have the old shotgun instead of the 
that new machinegun. You think that an FBI man who gets information 
that that so and so is engaged in a treasonable pursuit, that he uses wire- 


tapping to find out the fact, that he is engaged in dirty business? 
t be | Mr. Srernperc. Let me answer that in this way. That is a two-part 
| question. You said do I believe that changing times call for changing 
hey | coneepts and changing tools? gh 
Ido. If something changes and a new necessity comes up that is in 
the public interest, I am all for dealing with it in the most modern and 





ills, effective way. 

Tam not convinced 
ay. Senator Witxy. Or the most modern tool, let’s put it that way. 

Mr. Sternserc. Most modern tool, the most modern device, the most 
ave modern anything. But I am not convinced that wiretapping is neces- 
lay sary. Now if it is, and I said if it is, and I know there is a very 

respective and substantial body of authority that feels that wireta 
83 ping is necessary in certain types of cases, then I say it should 
rer strictly controlled. 


I would reluctantly use that as a compromise, but I am not convinced 
by that it is necessary. 
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Senator Hennines. Mr. Edward Bennett Williams said yester 


) day | 


that he believes there should be an amendment to section 605. Fy 
suggested that certain judges, to avoid judge shopping, as he well put 
it, more or less a trade term as we understand—going from one ju 
to another to find a judge who is particularly easy in issuing orders to 
allow the wires to be tapped—to have one judge in each district, who 
has the special function and duty, and to have the application made ip 
the district where the wire is to be tapped, and a setting forth of the 
reasons therefor and what is expected to be found if such wire is to he 
tapped. In a general way, as I understood him, such as we would 
have set forth in a search warrant, setting forth the name of the 
premises, what is expected to be found there, et cetera. 


Mr. Srernserc. Mr. Williams is a friend of mine. I admire and | 


respect him and he is a very able lawyer and whatever he says I would 


give serious attention to, but I don’t agree with him in that respect, | 


Senator Henninos. I am not asking that you pass judgment, 
Mr. Srernsera. I don’t agree with that concept and the reason is q 


! 


practical one. If you do go along and have a wiretapping statute | 


which is subject to a court order, then I think it would be foolish to 
pick one judge and give him that function to the exclusion of every 
other judge in the district. 7 

One practical reason is this: You would have the fact that it is true 
Presidents from time to time are of different political parties, and they 
appoint judges of different political parties, and these things change 
and over the years, judges accumulated may be half Republican and 
half Democratic in the district. At the moment you may be investi- 
gating some delicate matter where there is perhaps a Democratic 
politician or a Republican politician involved. 

I think the public confidence in the integrity of the judiciary is 
great. I think it is justified. But I think public confidence and 
confidence of people in the prosecutor and the prosecutor’s confidence 
in the judiciary would all be served by letting him go to any judge 
if they are all on an equal basis in that district. 

Mr. Starman. Mr. Steinberg, just on that point, if I understand 
you correctly 

Senator Henninos. Did I in main summarize Mr. Williams’ 
position ? 

Mr. Starman. Yes. 

Senator Hennrines. I wanted to be sure. I have no notes before 
me, but that was my understanding. 

Mr. Starman. Yes; that is correct, Mr. Chairman. 

Senator Henninos. That was it in substance. 

Mr. Starman. Mr. Steinberg, if I understand you correctly, you 
would reluctantly support a proposal for an amendment to section 
605 granting an exemption to certain law enforcement officers for cer- 
tain purposes to investigate certain serious crimes. Mr. Edward 
Bennett Williams confined his suggestion to sabotage, espionage, and 
treason, with this suggestion of court approval. 

Now you do not favor confining it to one judge in one Federal dis- 
trict, is that correct? 

Mr. Srernserc. No; I don’t. 
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Mr. Suayman. Next as between approval by judges, all Federal 
district court judges and the Attorney General or his staff, do you 
have a choice there? 

Mr. Srervserc. Clearly I would never, under any circumstances, 
want the Attorney General who is an adversary party in the courts 
and a lawyer supposed to be on an equal footing with the lawyer he 
is trying a case against, to have that power of deciding. 

I would want then in every instance that the judge, as the very least 
safeguard, should pass upon it. 

Senator Henninos. Senator Wiley? 

Senator Wier. Nothing further. 

Mr. Starman. If I might ask one other question then, Mr. Chair- 
man. Mr. Steinberg, there has been a suggestion made from time to 
time that the very possession of wiretapping or electronic eavesdrop- 
ping equipment or surreptitious recording instruments be outlawed ? 

Afr. TEINBERG. That has been done in New York, possession with 
intent to use, if proved, is a violation. 

Senator Hennines. There would have to be the intent of course. 

Mr. Sretnperc. Yes. 

Mr. StayMan. How is that working out? 

Mr. Srernserc. There have been very, very few prosecutions of 
wiretapping either in State courts or in Federal courts. _ 

And suggest that the reason in the Federal courts is that given 
by Attorney General Jackson in his report. There have been very 
few prosecutions because of difficulty of proving it. 

And I don’t believe it is as widespread as people think. But that 
is my feeling. So I can’t tell you how it is working out because I 
don’t know of any prosecutions for it except the Broady case. 

Senator Hennines. And to know how that is working out you 
would almost have to know how many taps there are. 

Mr. Strernperc. Yes. 

Senator Henninos. To figure out some percentage of results. 

Mr. Sretnsera. I would suggest that the people who know these 
things or who should know them, and the people equipped to deal 
with these things who could give you information as to how many 
taps there are and what goes on is the telephone company. It seems 
to me that the telephone company is in a particularly good position. 
They have the technical facilities. 

They have complete control of the system. They have wire men 
who are technicians who can go out and check wires. They know 
these things. They should know them. 

Mr. Stayman. Mr. Chairman, unless there is objection, I think 
it would be appropriate to put some selected excerpts, not the entire 
record—the entire record is very bulky—some selected excerpts from 
the Broady case that Mr. Steinberg has just referred to, people against 
John Broady, a New York case, certiorari was recently denied by 
the U.S. Supreme Court so it is out of litigation now, because that 
record shows testimony by witnesses who actually engaged in wire- 
tapping, and at least one of whom, was a former employee of the 
telephone company, describing how it was done, what procedures 
were followed. 
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We have had a telephone call from one of the attorneys for ty doing 40 
American Telephone & Telegraph Co. indicating that the telephoy} UP ift 
company at the appropriate time would like to further explain j,} t ® hm 
position and policies and practices regarding wiretapping. and sayé 





Now previously, as you know, when we first began our hearing to free t 
we invited the telephone company. ) ing wate 
Senator Henntnes. We did. _ Senat 
Mr. Starman. They made a statement through one of their Tie | interest, 
presidents. Now they are asking to come in again and explain jy | aoe 
detail, and I would suggest that | ment of 


Senator Hennines. There was some evidence yesterday relating | ™* = 
the responsibility of the telephone company. to be a 
Mr. Starman. Yes, sir. time we 
Senator Hennrnes. As there has been today by Mr. Steinberg. —_| Sena 
Mr. Starman. And I would suggest that rather than try to sched. | make it 
ule them on just a day’s notice that we try to work out a date for,| ¥Y, - 
high policy official and have him bring along technical people. 4, | vaile ‘ 
it turned out in the previous hearings, the vice president was not to | But 








familiar sure th: 
Senator Hennines. We don’t want some supernumerary, a figure. Mr. 
head. We want somebody who knows what is going on and wh | ™¢J@ 
can take responsibility for what he says and have time to work wp Sens 
his testimony. Mr. 
Do you agree with that, Senator Wiley ? enacter 
Senator Wier. I generally agree with what you say, except when Sen 
you are wrong. many 


Senator Hennrnes. Well, I am right sometimes 49 percent of the | isa Pi 


time. Very well, I think that suggestion is a very good one, Mr, | one 

Slayman. Senator Wiley agrees. | . The 
Now who are the other witnesses? ape § 
Do you have any more questions of Mr. Steinberg ? Ser 
Mr. SuaymMan. No, sir. Sen 
Senator Hennrnos. I want to then thank you, Mr. Steinberg, again Ser 

for your generous disposal of your time. cays 
Mr. Srernperc. It is a pleasure to be here, Senator. ya 
Senator Henninos. Before this committee and our inquiry. | 
Mr. Srernperc. Thank you very much. wom 
Senator Hennrines. I assure you we intend to keep in touch with you | . Be 


and will be glad to have further suggestions from you and will indeed | Pr 
solicit them. We are going to try to arrive at something which we the § 
think is constant, which will be basic not only to the letter but the But 
spirit of the Constitution of the United States and the Bill of Rights. least 

That is my own personal view, and also in our society we should | ™&% 
give further protection to our citizens to see that everything is done | *% 
within the law. That is a matter of course for the full subcommittee en 
to determine and in turn the Committee on the Judiciary and then ¥: 


the U.S. Senate. i . 
Mr. Srernperc. I would just like to say one final word, Senator, . 
and it is this. g 
With all facetiousness aside, I do think the FBI and the Attorney ; 
General are fine people. I think they are laboring under an un- ie 
necessary burden. The reason we don’t have enough wiretapping = 


prosecutions is because I think they feel guilty about what they are 
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) doing and they are trying to justify it in a way which doesn’t hold 


up. Ifthe Congress passes a law, if you decide you want wiretapping 
to a limited extent under safeguards and the Congress passes a law 
and says they may do it under these safeguards, then you are going 
to free them from the obligation of not being in two positions, carry- 
ingwater on bothshoulders. __ ik dee 

nator Witry. Don’t you think that they believe it is in the safety 
interest of the public itself ? ie 

Mr. Srervperc. I am sure they do, Senator, but this is a govern- 
ment of laws and not of men. We have traditionally placed our trust 
ina written law interpreted and acted upon by the way it is supposed 
to be acted on and not someone’s interpretation of what he at the 
time thinks is a good idea. 

Senator Hennrnas. I think, Mr. Steinberg, if necessary we should 
make it again clear to all that this is no criticism of the present Attor- 
ney General or any other Attorneys General, because this has pre- 
yailed over a long period of time. 

But we would like for them to operate within the law and I am 
sure that they would like to operate within the law. 

Mr. Srernperc. I am sure of it. Bill Rogers had a room next to 
mein Tom Dewey’s office and he isa fine man. 

Senator Henninos. Certainly he is. 

Mr. Sternperc. And he has got difficulties because Congress has not 
enacted that kind of a law. 

Senator Henninas. He and I have talked this matter over a good 
many times. We have very candid correspondence in our files which 
is a part of this record from Mr. Rogers, and I saw him as recently 
as last Wednesday in this connection. 

The letter, which is not confidential, indicates that there are wire- 
taps on. 

ater Wuy. Have we got section 605 in the record ? 

Senator Henninos. Oh, yes. 

Senator Wizxy. All right. Now at the very head of the section it 
says “Unauthorized publication or use of communications.” We have 
had testimony here definitely disagreeing with the conclusion that 
only when wiretapped information is utilized publicly there is a viola- 
tion of the law. 

But be that as it may, it would seem that if this law was meant to 
preempt the whole field, that the Court would have told very definitely 
the State of New York and the State of California where to get off. 
But instead of that, they are carrying on under their own. To me at 
least it is a field where there is ground for debate as to just what the 
meaning of that statute is, whether or not any wiretapping constitutes 
a crime, or doing it plus the publication of it constitutes a crime. 

I say again “Unauthorized publication or use of communication” 
heads up the statute. 

Senator Hzenninos. May I say, Mr. Steinberg, that there was very 
little debate in the Congress when this was enacted ? 

Mr. Srernperc. Yes. 

Senator Henntnes. And it seemed to me that as a matter of legisla- 
tive draftsmanship and of supporting arguments on the floor, that it 
should be very carefully made a predicate to any statute which would 
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tend, if such was enacted, which would authorize wiretapping, eaya, 
dropping or the use of such devices under certain circumstances, 

That the predicate be that it is intended that the Federal Gove, 
ment or the Supreme Court of the United States should preempt th 
field. 

Mr. Srertneere. I think when they passed section 605, they had to 
background of practical knowledge. 

Senator Hennines. That is correct. 

Mr. Srernperc. They had no decided cases before them. 

Senator Henninos. Very little. 

Mr. Sretnserc. We have a lot of them now. We have plenty of 
information. In regard to the word “unauthorized” it seems quit, 
clear that the statute has the words “authorized by the sender,” meap. 
ing a participant in the conversation. 

When they say “unauthorized” they mean unauthorized by ths 
people participating, unknown to them, and it doesn’t refer to the 
interpretation placed upon it by the successive Attorneys General, 

Senator Witey. Authorized publication means one thing, but wm. 
authorized publication is something else. The emphasis is on publi- 
cation. And when the Attorney General gets information, he doesn't 
publish it. In my opinion it is important to refer to the previow 
opinion given in these hearings that it is the publication that is the 
onus of the crime. 


Mr. Srernzerc. I think in fairness, since I attempted to quote Judge | 


Williams or attribute a view to him, if I was wrong in that he ought 
to have an opportunity, if he wants to, to say I was wrong, on the 
record. 

Senator Henninos. It might be observed that, Mr. Steinberg, Judge 


Williams has indicated that he has changed his opinion to conform | 


with the decision of the Court. 

Again, Mr. Steinberg, we are very much indebted to you. 

Mr. Srernserc. Thank you. 

Senator Hennines. We appreciate your fine, constructive and help- 
ful testimony. 

Senator Witry. The next time we get him in trouble, we will hir 
you. 

Mr. Srernserc. Thank you. 

Senator Hrennines. Senator Wiley, do you intend to get me in 
trouble ? 

Senator Witry. No, no. 

Senator Hennines. Without objection then let the record reflect 
that there will be included in today’s record all decisions and all cor- 
respondence, documents either referred to in today’s and yesterday's 
hearing together with appropriate supplemental material to these 
and other reference items. 

It is suggested by counsel that due to the request to testify just 
received from the telephone company, that this subcommittee does not 
meet tomorrow but will recess to a time convenient to the witnesses 
and other technical supplemental appearances of persons who may ap- 
pear with the witnesses from the telephone company. 

Mr. Starman. I suggest, Mr. Chairman, that I think this would 
be a more logical development, rather than pursuing the same point 
you have been making. 


Sené 
sideret 
certall 

Mr. 
obtain 
have } 
equip! 

Sen 

et su 
. Ver 

call. 
(W 
the ca 


y CAVeg. 
3. 


rOVerp, 
Apt the 


had no 


nty of 
| Quite 
mean. 


VY the 
to the 
ral, 

it un- 
Dubli- 
oesn't 
'V10Uus 
is the | 


udge 
ught 
nh the 


udge 
form | 


1elp- 


hire 
2 in 


lect 
.0r- 
y's 
lese 


ust 
not 
Ses 
Ap 


ld | 


int 


1523 
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APPENDIX 


BACKGROUND MATERIALS ON WIRETAPPING, EAVES- 
DROPPING, AND THE BILL OF RIGHTS 


DECEMBER 15-16, 1959 


U.S. SENATE, 
SuBCOMMITTEE ON CONSTITUTIONAL RIGHTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 
(By order of the chairman, Senator Thomas C. Hennings, Jr., the 
following materials have been printed as an appendix to the hearings 
held by the subcommittee on the above date:) 


PART I. STATUTES 
A. FEDERAL STATUTES 
1, SECTION 501, TITLE 47, UNITED STATES CODE 


TITLE 47 (TELEGRAPHS, TELEPHONES, AND RADIO TELEGRAPHS) OF THE 
UNITED STATES COoDE—F EDERAL COMMUNICATIONS Act oF 1934 


SUBCHAPTER \V PENAL PROVISIONS : FORFEITURES 


§501. General penalty. 


Any person who willfully and knowingly does or causes or suffers to be done 
any act, matter, or thing, in this chapter prohibited or declared to be unlawful, 
or who willfully and knowingly omits or fails to do any act, matter, or thing, in 
this chapter required to be done, or willfully and knowingly causes or suffers 
such omission or failure, shall, upon conviction thereof, be punished for such 
offense, for which no penalty (other than a forfeiture) is provided herein, by a 
fine of not more than $10,000 or by imprisonment for a term of not more than 
two years, or both (June 19, 1934, ch. 652, § 501, 48 Stat. 1100; Mar. 23, 1954, 
ch. 104, 68 Stat. 30). 

Amendments 


1954—Act March 23, 1954, amended section to provide that any offense punish- 
able hereunder, except a second or subsequent offense, should constitute a mis- 
demeanor rather than a felony, as those terms are defined in section 1 of “Title 
18: Crimes and Criminal Procedure.” 


Cross references 


Felony and misdemeanor defined, see section 1 of “Title 18: Crimes and Crim- 
inal Procedure.” 
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2. SECTION 605, TITLE 47, UNITED STATES CODE 


TITLE 47 (TELEGRAPHS, TELEPHONES AND RADIO TELEGRAPHS) OF THE Un 
STATES CODE—FEDERAL COMMUNICATIONS ACT OF 19384 


§ 605. Unauthorized publication or use of communications. 

No person receiving or assisting in receiving, or transmitting, or assisting i) 
transmitting, any interstate or foreign communication by wire or radio shall 
divulge or publish the existence, contents, substance, purport, effect, or meg 
thereof, except through authorized channels of transmission or reception, to 
person other than the addressee, his agent, or attorney, or to a person employy 
or authorized to forward such communication to its destination, or to D 
accounting or distributing officers of the various communicating centers Ove 
which the communication may be passed, or to the master of a ship under Whog 
he is serving, or in response to a subpena issued by a court of competent jurisd, 
tion, or on demand of other lawful authority ; 

and no person not being authorized by the sender shall intercept any cp, 
munication and divulge or publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication to any person; 

and no person not being entitled thereto shall receive or assist in receiving any 
interstate or foreign communication by wire or radio and use the same or ay 
information therein contained for his own benefit or for the benefit of another ny 
entitled thereto ; 

and no person having received such intercepted communication or having 
become acquainted with the contents, substance, purport, effect, or meaning of 
the same or any part thereof, knowing that such information was so obtaing 
shall divulge or publish the existence, contents, substance, purport, effect, or 
meaning of the same or any part thereof, or use the same or any informatiq 
therein contained for his own benefit or for the benefit of another not entitig 
thereto: 

Provided, That this section shall not apply to the receiving, divulging, publis, 
ing, or utilizing the contents of any radio communication broadcast, or trans 
mitted by amateurs or others for the use of the general public, or relating tj 
ships in distress (June 19, 1934, ch. 652, § 605, 48 Stat. 1103). 


B. STATE STATUTES 


1. SUPPLEMENT TO APPENDIX TO HEARING OF MAY 20, 1958, OF STAR 
STATUTES RELATING TO WIRETAPPING LAWS 


THE LIBRARY OF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D.C. April 8, 1960. 
To: Hon. Thomas C. Hennings, Jr., chairman, Senate Subcomittee on Constitr. 
tional Rights. 
From: American Law Division. 
Subject: State wiretapping laws. 


This is in response to your letter of February 26 asking us to list the State 


under certain headings as determined by their wiretapping laws. The listing 
follow : 
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1. States which prohibit wiretapping : 
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Alabama * Kansas“ North Dakota ” 

Alaska ” Kentucky Ohio * 

Arizona ° Louisiana * Oklahoma ” 

Arkansas . Maryland “ Oregon * 

California ° Massachusetts * Pennsylvania ™ 

Colorado ° Michigan ” Rhode Island ® 

Connecticut Tie és South Dakota ” 
laware Nebraska Tennessee 

vaaride ; Nevada * Utah * 

Hawaii New Jersey * Virginia * 

Idaho - be ee = Washington . 

Illinois New York * Wisconsin 

Iowa * North Carolina * Wyoming ” 

es 


1Code 1940, title 14, § 84(18) [interception prohibited] ; title 48, § 414, 1958 recompiled 
yol. 10 [tapping of telegraph or telephone prohibited]. 

2Comp. Laws Ann. (1949), § 49-5—12 [tapping of telegraph or telephone prohibited] : 
§ 49-5-19 [tapping of telegraph prohibited]. 

3 Rey. Stat. Ann. (1956), § 13—886 (telegraph and telephone). 

‘Stat. Ann. [1957 replacement vol. 6B], § 73-1810 (telegraph and telephone). 

5 Penal Code (West's), 1955, § 640 (telegraph and telephone). 

6 Rev. Stat. (1953), § 40-4-17 (telegraph and telephone). 

Gen. Stat. (1958), § 53-140 (telegraph and telep me). 

®Code Ann. (1953), supp. (1958), title 11, § 757 (telegraph and telephone). 

*Stat. Ann. (1944), supp. (1959), § 822.10 (telegraph and telephone). 

% Rev. Laws, 1955, § 309A—1 added by Laws, 1957, p. 204, Act 176 [prohibits recording 
telephonic conversations }. 

nCode Ann. (1948), §§ 18-6704 (telegraph), 18-6705 (telegraph and telephone). 

” Ann. Stat. (Smith-Hurd. 1936), ch. 134, §§ 15a, 16 (telegraph and telephone) [elec- 
tronic one is defined and prohibited by ch. 38, §§ 206.1 through 206.5, ibid. 
(1959 supp.) }. 

Code Ann. (West, 1950), §§ 716.7, 716.8 (telegraph and telephone). 

“Gen. Stat. Ann. (Corrick, 1949), § 17-1908 (telegraph and telephone). 

% Rey. Stat. (1953). § 433.430 (telegraph and telephone). 

% Rey. Stat. Ann. (West's, 1950), § 14 :322 (telegraph and telephone). 

Code Ann. (Michie’s, 1957), art. 27, §§ 125A through 125C (supp. 1959) [electronic 
devices; used to overhear or record conversations] ; art. 27, § 585 [interceptions of tele- 
phonic and telegraphic communications] ; art. 35, §§ 92 through 99 [wiretapping]. 

Gen. Laws Ann. (West’s, 1959, and supp. 1959), ch. 272, §§ 99 through 102 [wire- 
tapping and eavesdropping]. 

1 Stat. Ann. (1954 revised vol. 25), § 28.808. 

® Rey. Code Ann. (1947), § 94-3203 (telegraph and telephone). 

1 Rey. Stat. (1943) [reissue of 1958], § 86-328 (telegraph and telephone). 

=Rev. Stat., §§ 200.610 through 200.690 (wire and radio communications; private con- 
versations) ; § 707.100 [telegraph] ; § 707.320 [telephone]. 

io _— (West’s, 2A N.J.S.A. book 7 (revised 1953)], § 2A:146-1 (telegraph and 
telephone). 

x Stat. Ann. (1953), § 40—37-—5 (telegraph and telephone). 

*% Penal Law (McKinney's), § 738 (eavesdropping and wiretapping) ; Constitution, art. 


, § 12. 

*® Gen. Stat. Ann. (1943), § 14-155 (telegraph and telephone). 

Rey. Code (1943), § 8-1007 (telegraph and telephone). 

Rev. Code Ann. (Page, 1954), § 4931.28 (telegraph and telephone). 

* Stat. Ann. (West's, 1958), title 21, § 1757 (telegraph and telephone). 

* Rey. Stat., §§ 165.510 (telegraph), § 165.540 (radio communications, telecommunica- 
tions, ane conversations; the latter category having been added by Laws 1959, ch. 681, 
p. 1 ‘ 

@ Stat. Ann. (Purdon’s, 1939), title 15, § 2443 (telegraph and telephone). 

*@Gen. Laws (1956), § 11-35-12 (telegraph and telephone). 

% Code (1939), § 13.4519 fetogren® and ak ae t 

% Code Ann. (1955), §§ 39-4533, 65-2117, 65-2118 (telegraph and telephone). 

®Code Ann. (1953), i 76-48-11 (telegraph and telephone). 

*Code Ann. (1950), § 18-214 (telegraph and a 

* Rev. Code (1951), § 9.61.010(18) (telegraph and telephone). 

*Stat. Ann. (West’s, 1957), § 134.39 (applicable only to telegraph). 

® Stat. Ann. (1957), § 37-259 (telegraph and telephone). 


— 
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The statutes of the 11 States not included above appear to reflect only a op 
cern with the physical interference with the wires. These States do not forbig 
wire tapping per se, but prohibit only acts, such as injuring, cutting, molegt A. SUPI 
or interfering with wires. Wire tapping, apparently would be punishable only COME 
if it resulted incidentally in physical damage in the manner prescribed, The OR Ci 
Supreme Court of one of these States (New Hampshire) in construing its State 
statute said: “This statute—is a typical malicious mischief statute and has y 
application to the wire tapping involved, in this proceeding” (State vy. Trap 
(1956), 100 N.H. 267, 125A 2d 774). Further, said the court: “Similar statuty 
have been uniformly construed as applicable only to damage or injury to the 
wires and property of the public utility and are in no sense regarded as regulatj To: nee 
or prohibiting wire tapping. State v. Nordskog, 76 Wash. 472, 474, 136 P. 694, 5 From Bo 
L.R.A., N.S., 1216; Young v. Young, 56 R.I. 401, 406, 185A 901,” ibid. The Stat Subject 


are: Georgia, Code Ann. (book 10, 1953 revision, supp. 1958) § 26-3805; Indiang inte 
Stat. Ann (Burns, 1956 replacement vol. 4, pt. 2) § 10-4518; Maine, Rev. Stat. An 
(1954), ch. 131, §§$13, 16; Minnesota, Stat. Ann (1947), §§ 621.28(6), 621,33. (1) ¢ 
Mississippi, Code Ann. (1942) § 2381; Missouri, Stat. Ann. (Vernon, 1953) (2) 3 
§ 560.310 ; New Hampshire, Rev. Stat. Ann. (1955) § 572.3; South Carolina, Cog (3) 1 
Ann (1952) § 58-316: Texas, Penal Code Ann (Vernon's, 1953) art. 1334; Ve. (4) 
mont, Stat. Ann. (1959), title 30, § 2528; West Virginia, Code Ann. ( Michie, 1955) (5) 
§ 5970. (6) | 
2. States which permit law enforcement officers to use wiretapping: Lovis (7) | 
iana,“” Maryland,“ Massachusetts,” Nevada,“ New York,* and Oregon.* (8) . 
3. States which require Judicial sanction for law enforcement officers to yy (9) 
wiretapping: Maryland,” Massachusetts,“ Nevada,“ New York,“ and Oregon®* (10) 
4. States which by statute prohibit the use of evidence obtained by intercep (11) 
tion telegraphic or telephonic communications in violation of statutory proyj | (12) 
sion: Illinois," Maryland,” Nevada,® Oregon,“ Pennsylvania,” and Rho& (1933) 
Island.” (13) 
a (14) 
4) Rev. Stat. Ann. (West’s 1950), § 14 :322. (15) 
"Code Ann, (Michie’s 1957), art. 27, §125A(b) [electronic devices] ; art. 35, §9 (16) 
(supp. 1959) (wiretapping ]}. 


2Gen. Laws Ann. (West's, 1959), ch. 272, § 99 (supp. 1959). 612 (1 


43 Rey. Stat., §§ 200.660 through 200.690. (17) 
“ Constitution, art. 1, § 12; Penal Law (McKinney’s), § 739 (18) 
“ Rev. Stat., §§ 141.720. 19) 
*6Code Ann. (Michie 1957), art. 27, § 125A (b) (c) (supp. 1959) [electronic devices) (1s 
art. 35, § 94 (supp. 1959) [wiretapping i. (20) 
“ Gen. Laws (West's, 1959), ch. 272, § 99 (supp. 1959). 653 (1 
#8 Rey. Stat., § 200.660 through 200.690. (21) 
# Constitution, art. 1, § 12; Penal Law (McKinney’s), § 739(1) ; Code of Criminal Pr ec 
cedure (McKinney's), §§ 813a, 813b. 653 (1 
8° Rev. Stat., §§ 141.720 through 141.740, 165.540. (22) 
6. Stat. Ann. (Smith-Hurd, 1936 supp. 1959), ch. 38, § 206.4 (electronic eavesdropping) (1950 
52 Code Ann. (Michie 1957), art. 35, § 97 (wiretapping; only evidence obtained in con 198 
formity with provisions admissible). (23 
53 Rey. Stat., § 200.680 (interception of wire and radio communications, and private (1950 
conversations, information not to be disclosed; information obtained in violation of act (24 
inadmissible). 


5 Rey, Stat., § 41.910, as amended by law 1959, ch. 681, p. 1433. 920 (1 


5 Stat. Ann. (Purdon’s, 1939), title 15, § 2443 (telephone and telegraph communica ' (25 
tions; “except as proof in a suit or prosecution for a violation of this act, no evidene (1951 
obtained as a result of an unlawful interception shall be admissible in any suit or pw (26 
ceeding’’). 

% Gen. Laws (1956), § 11-35-13 (‘“Evidence, information, or testimony obtained i 948 ( 
violation of the provisions of § 11-35-12 [unauthorized wiretapping] shall be inadmissible (27 
in evidence in all courts of this State’). (98 

(28 
(30 
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PART II. COURT DECISIONS 


\ SUPPLEMENT TO APPENDIX TO HEARING OF MAY 20, 1958, OF 
} ‘COMPILATION OF COURT DECISIONS RELATING TO WIRETAPPING 
OR COMMUNICATIONS INTERCEPTION 


THE LIBRARY OF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D.C., February 1, 1960. 


To: Senate Subcommittee on Constitutional Rights. 
From: American Law Division. ’ ; 
Subject: Court decisions relating to wiretapping, eavesdropping, communications 
interception. 
I. FEDERAL CASES 


(1) Olmstead v. United States (1928), 277 U.S. 488; 19 Fed. 2d 842 (1927). 

(2) Nardone v. United States (1937), 302 U.S. 379: 90 Fed. 2d 630 (1937). 

(3) United States v. Bruno (1939), 308 U.S. 287, 338; 105 Fed. 2d 921 (1939). 

(4) United States v. Weiss (1939), 300 U.S. 321; 103 Fed. 2d 348 (1939). 

(5) Goldman v. United States (1942), 316 U.S, 129; 118 Fed. 2d 310 (1941). 

(6) Goldstein vy. United States (1942), 316 U.S. 114; 120 Fed. 2d 485 (1941). 

(7) On Lee v. United States (1952), 343 U.S. 747; 193 Fed. 2d 306 (1951). 

(8) Benanti v. United States (1957), 355 U.S. 96; 244 Fed. 2d 389 (1957). 

(9) Rathbun v. United States (1957), 355 U.S. 107; 236 Fed. 2d 514 (1956). 

(10) Green v. United States (1927), 19 Fed. 2d 850. 

(11) Kerns v. United States (1931), 50 Fed.. 2d 602. 

(12) Foley v. United States (1933), 64 Fed. 2d 1; cert. denied, 289 U.S. 762 

bee 
Oa Smith v. United States (1937), 91 Fed. 2d 556; 67 App. D.C. 251. 

(14) United States v. Bonanzi (1938), 94 Fed. 2d 570. 

(15) Valli v. United States (1938), 94 Fed. 2d 687. 

(16) United States v. Reed (1938), 96 Fed. 2d 785; cert. denied, 305 U.S. 
612 (1938). 

(17) Sablowsky v. United States (1938), 101 Fed. 2d 183. 

(18) United States v. Klee (1938), 101 Fed. 2d 191. 

(19) Diamond v. United States (1938), 108 Fed. 2d 859. 

(20) United States v. Fallon 112 Fed. 2d 894 (1940); cert. denied, 311 U.S. 
653 (1940). 

(21) United States v. Polokoff (1940), 112 Fed. 2d 888; cert. denied, 311 U.S. 
653 (1940). 

(22) Billeci v. United States (1950), 184 Fed. 2d 394; 87 Fed. Supp. 970 
(1950). 

(23) Lewis v. United States (1950), 184 Fed. 2d 394; 87 Fed. Supp. 970 
(1950). 

(24) United States v. Coplon, 185 Fed. 2d 629 (1950): cert. denied, 342 U.S. 
920 (1951) : 91 Fed. Supp. 867 (1950) ; 88 Fed. Supp. 921 (1950). 

(25) Casey v. United States (1951), 191 Fed. 2d 1; cert. denied, 342 U.S. 892 
(1951). 

(26) James v. United States (1951), 191 Fed. 2d 472; cert. denied, 342 U.S. 
948 (1951). 

(27) Caldwell v. United States (1953), 205 Fed. 2d 879. 

(28) United States v. Farina (1954), 218 Fed. 2d 62. 

(29) Sullivan v. United States (1955), 219 Fed. 2d 760; 95 App. D.C. 78. 

(30) Flanders v. United States (1955), 222 Fed. 2d 163. 
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(31) United States v. Stephenson (1955), 233 Fed. 2d 336; 121 Fed. Supp, 


274 (1954). 4, McC 
(32) United States v. Pierce (1955), 224 Fed. 2d 281; 124 Fed. Supp, 264 5. Bra 

(1954). 6. Wh 
(33) United States v. Sugden (1955), 226 Fed. 2d 281; affirmed, 351 U.S, 916 7. Rob 

(1956). (e) New 
(34) United States v. White (1956), 228 Fed. 2d 832. sta: 
(35) United States v. Bookie (1956) , 229 Fed. 2d 130. » 1. 


(36) Monroe v. United States (1956), 234 Fed. 2d 49; 98 U.S. App. D.C, 2. (f) New 


cert. denied, 352 U.S. 873 (1956); rehearing denied, 355 U.S. 875 (1957), | 1. Sta 
(37) Massengale v. United States (1957), 240 Fed. 2d 781; cert. denied, 3 9. Sta 
U.S. 909 (1957) ; adhered to, 354 U.S. 936 (1957). 


3; 142 
(38) United States v. Gris (1957), 247 Fed. 2d 860; 146 Fed. Supp, 2% a 


(1956). (g) New 
(39) Douglas v. United States (1957), 250 Fed. 2d 576. 1. Re 
(40) United States v. Plisco (1938) , 22 Fed. Supp. 242. 2. Ha 
(41) United States v. Yee Ping Jong (1939), 26 Fed. Supp. 69. 3. Ble 
(42) United States v. Pillon (1941), 36 Fed. Supp. 567. 4, Pec 
(43) United States v. Franfold (1951), 100 Fed. Supp. 934.. 5. Ap 
(44) Hornbeck v. Hoyt (1951), 101 Fed. Supp. 908. 6. Pe 
(45) De Vastov. Hoyt (1951), 101 Fed. Supp. 908. 7. Pe 
(46) United States v. Flynn (1951), 103 Fed. Supp. 925. 8. Pe 
(47) United States v. Weinbern (1952), 108 Fed. Supp. 567. 9. Pe 
(48) United States v. Stephenson (1954), 121 Fed. Supp. 274; 96 U.S, App. 10. P 

D.C. 44. ’ 11. A 
(49) United States v. Pierce (1954), 124 Fed. Supp. 264. of anon 
(50) United States v. Hill (1957), 149 Fed. Supp. 83. (h) Pe 
(51) United States v. Hoffa (1957), 156 Fed. Supp. 495. 1, Co 
(52) United States v. Barbour (1958), 164 Fed. Supp. 893. 9 Co 
(53) Beard v. United States (1936), 65 D.C. App. 231. 3. Co 

II. STATE CASES io. 

(a) California 
1. Aw purte McDonough, 21 Calif. 2d 287 ; 68 Pac. 2d 1020 (1987). (i) Rh 
2. People v. Keliey, 22 Calif. 2d 169; 122 Pac. 2d 655 (1942) ; 137 Pace. 241 1. ¥e 
3. People v. Vertieb, 22 Calif. 2d 193; 129 Pac. 2d 755 (1942); 187 Pac. % | 1 Se 

437 (1943). : 

4. People v. Onofrio, 65 Calif. App. 2d 584; 151 Pac. 2d 158 (1944). 2. H 
5. People v. Collins, 80 Calif. App. 2d 526; 182 Pac. 2d 585 (1947). 

6. People v. Channell, 107 Calif. App. 2d 192; 236 Pac. 2d 654 (1951). 

7. People v. Sica, 112 Calif. App. 2d 574 ; 247 Pac. 2d 72 (1952). 

8. People v. Irvine, 113 Calif. App. 2d 460; 248 Pac. 2d 502 (1952) ; 347 US. 

128. 
9. People v. Cahon, 44 Calif. 2d 434 ; 282 Pac. 2d 905 (1955). 

10. People v. Tarantino, 45 Calif. 2d 590 ; 290 Pac. 2d 505 (1955). 

11. People v. Avaz, 144 C.A. 2d 91; 300 Pac. 2d 695 (1956). ! 
12. People v. Graff, 144 C.A. 2d 199; 300 Pac. 2d 837 (1956). 

13. People v. Anderson, 145 C.A. 2d 201 ; 302 Pac. 2d 358 (1956). 

14. People v. Jager, 145 C.A. 2d 792; 303 Pac. 2d 115 (1956). 

15. People v. Lawrence, 149 C.A. 2d 435 ; 306 Pac. 2d 821 (1957). 

16. People v. Malolte, 46 Calif. 2d 59; 292 Pac. 2d 517 (1956). 

17. People v. Bates, 163 A.C.A. 921; 330 Pac. 2d 102 (1958). \ 

(b) Florida 
1. Williams v. State, 109 So. 2d 379 (1959). r 


2. Griffith v. State, 111 So. 2d 282 (1959). 
(c) Louisiana 
1. State v. Allen, 37 La. Ann. 685 (1885). 
(d@) Maryland 


1. Hitzetberger v. State, 174 Md. 152; 197 Atl. 605 (1938). 
2. Rowan v. State, 3 Atl. 2d 753 ; 175 Md. 547 (1939). 
3. Hubin v. State, 180 Md. 279; 23 Atl. 2d 706 (1942) ; 316 U.S. 680 (1942). 


Supp, 
P. 264 
S. 91g 


228: 
57), 
d, 354 


p. 298 


App. 
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4. McGuire v. State, 92 Atl. 2d 582 ; 200 Md. 601 (1952). 
5, Bratburd v. State, 200 Md. 96; 88 Atl. 2d 446 (1952). 
8. White v. State, 204 Md. 442 ; 104 Atl. 2d 810 (1954). 
7. Robert v. State, 151 Atl. 2d 737 (1959). 


(e) New Hampshire 
1. State v. Tracey, 100 N.H. 267 (1956) ; 125 Atl. 2d 744. 


(f) New Jersey 

1. State v. Giardina, 27 N.J. 313 (1958) ; 142 Atl. 2d 609. 

2. State v. Vanderhone, 47 N.J. Supp. 483; 186 Atl. 2d 296 (1957): 27 N.J. 
313; 142 Atl. 2d 609 (1958). 


(g) New York 

1. Re Davis, 299 N.Y. Supp. 632 ; 252 App. Div. 591 (1987). 

2. Harlem Check Cashing Corp. v. Bell, 111 N.Y. Supp. 2d 402 (1952). 

3, Black v. Impelliterri, 111 N.Y. Supp. 2d 402 (1952). 

4, People v. Katz, 114 N.Y. Supp. 2d 360; 201 Misc. 414 (1952). 

5. Appenheimer v. Cohen, 140 N.Y. Supp. 2d 546 (1955). 

6. People v. Feld, 305 N.Y. 322; 113 N.E. 2d 440 (1953). 

7. People v. Jelke, 1 N.Y. 2d 321; 152 N.Y. Supp. 2d 479; 135 N.E. 2d 213 (1956). 

8. People v. Pavin, 182 N.Y. Supp. 2d 915 (1959). 

9. People v. Vitalo, 182 N.Y. Supp. 2d 923 (1959). 

10. People v. DiMarno, 182 N.Y. Supp. 2d 937 (1959). 

11. Application for order permitting interception of telephone communications 
of anonymous, 207 Misc. 69 ; 136 N.Y. Supp. 2d 612 (1955). 


(h) Pennsylvania 


1, Commonwealth v. Charpentier, 78 D. and C. 389 ; 99 P.L.J. 219 (1951). 

2. Commonwealth v. Chaitt, 176 Pa. Super. 318: 107 Atl. 2d 214 (1954). 

3. Commonwealth v. Voci, 55 Lanc. Rev. 327; 398 Pa. 404; 148 Atl. 2a 652 
(1958). 

4, Commonwealth v. Voci, 185 Pa. Super. 563 ; 138 Atl. 2d 282 (1958). 
(i) Rhode Island 

1. Young v. Young, 56 R.I. 401 (1936). 


(j) Texas 


1, Schwartz v. State, 246 S.W. 2d 174 (1951) ; 344 U.S. 199 (1952). 
2. Hutson v. State, 296 S.W. 2d 245 (1956). 


Grover S. WILLIAMS, Legislative Attorney. 
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B. TEXTS OF SELECTED FEDERAL COURT CASES INVOLVING 
WIRETAPPING OR COMMUNICATIONS INTERCEPTIONS 


1. MASSENGALE Jv. USS. 


Jack C. MASSENGALE, Appellant, 
Vv. 
UNITED STATES of America, 
Appellee (two cases). 
Nos. 12936, 12927. 


United States of Appeals 
Sixth 
Feb. 11, 1957. 


Defendant was convicted in the 
United States District Court for the 
Southern District of Ohio, Western Divi- 
sion, John H. Druffel, J., for false imper- 
sonation of a United States officer and 
for willfully intercepting and divulging 
telephone communication without author- 
ization by sender, and he appealed. The 
Court of Appeals, Per Curiam, held 
that evidence would not sustain convic- 
tion for false impersonation of agent of 
Federal Bureau of Investigation by em- 
ployee of the Federal Detective Bureau, 
Inc. . 


Judgment and sentence under one 
count of one indictment set aside and 
case remanded with directions. 


L. Constitutional Law 90 

Oriminal Law ¢—304 

Telecommunications 2492 

Statute punishing the intercepting 

and divulging of telephone communica- 
tions without authority of sender and 
prohibiting use in evidence of com uuni- 
cations thus intercepted covers intre state 
communications as well as interstate 
communications and is not violative of 
constitutional prohibition against 
abridgment of freedom of speech. Com- 
munications Act of 1934, § 605, 47 U.S. 
C.A. § 605. 


2. False Personation ¢—-6 

Evidence would not sustain convic- 
tion for false impersonation of agent of 
Federal Bureau of Investigation by em- 
ployee of the Federal Detective Bureau,. 
Inc. 18 U.S.C.A. § 912. 


Charles E. Lester, Jr. (of Lester ;, 
Riedinger), Newport, Ky., for appellay, 

Thomas Stueve, Asst. U. S. Atty, oy, 
cinnati, Ohio, Hugh K. Martin, Y, 4 
Atty., Columbus, Ohio, George §. Heity 
ler, Jr., Cincinnati, Ohio, on brief, ter 
appellee. 


Before SIMONS, Chief Judge, 
ALLEN and STEPHENS,* Cireni, 
Judges. . 


PER CURIAM. 


Defendant-appellant, hereinafter calle 
defendant, was charged in the Distrie 
Court of the Southern District of Ohis 
under counts 1, 2, 8, and 4 of Indic | 
ment 8874 with violating Title 18. U.S. 
§ 912, on dates specified therein, by false. | 
ly assuming and pretending to be an of- | 
cer and employee acting under the an. 
thority of the United States, namely, an 
agent of the Federal Bureau of Invesii- 
gation. In Count 5 of Indictment 881/ 
it was charged that defendant, on o 
about September 12, 1955, not being av- 
thorized by the sender, .willfully ani 
knowingly intercepted telephone conver 


sations and divulged their substance to | 


certain persons named, in violation of 
47 U.S.C.A. § 605 and Section 501. The 
jury found defendant not guilty o 
Counts 1, 2, and 4 and guilty on Counts 


8 and 6 of Indictment 8874.. The single 


count indictment, 8875, charged a viola- 
tion of 47 U.S.C.A. § 605, that is, will 
fully intercepting and divulging tele 
phone communications, not being author- 
ized by the sender, upon a date preceding 
that charged in Count 5 of Indictment 
8874. The jury found defendant guilty 
on the single count indictment 8875. 
The District Court sentenced defendant 
to imprisonment for one year and to 
pay a fine of $750.00 on Count 5 of 8874, 
and for three years on Count 3 of 8874, 
Title 18, Section 912. The sentence on 
Count 8 was to run consecutively with 
that under Count 5 of 8874, but sentence 
under Count 3 was suspended and defend- 
ant was placed on probation. Under In- 
dictment 8875 the court sentenced de 


© Judge Albert Lee Stephens of the Ninth Circuit. 
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fendant to imprisonment for one year 
and to pay a fine of $750.00, this sentence 
running consecutively with that imposed 
under Count 5 of Indictment 8874. 


[1] Defendant contends that the ver- 
dict, judgment, and sentence under Count 
$ charging false impersonation of a 
United States officer are supported by 
evidence so insufficient that the court 
should have sustained his motion for 
judgment of acquittal. This motion was 
made as to all counts of both indictments 
at the conclusion of the government's 
evidence and at the conclusion of all 
the evidence. As to the interception 
charge, defendant urges that, while Title 
47 U.S.C.A. § 605, prohibits the use in 
evidence of telephone communications 
intercepted without authority of the 
sender, if this statute is construed to cov- 
er intrastate communications and carried 
to a logical conclusion it violates the con- 
stitutional prohibition against abridging 
freedom of speech. However, this court, 
in the case of Diamond v. United States, 
108 F.2d 859, held to the contrary and 
the Supreme Court in Weiss v. United 
States, 308 U.S. 321, 60 S.Ct. 269, 84 L. 
Ed. 298, sustained the Diamond case 
holding. 


(2] Defendant's attack upon the sen- 
tence under Count 3, 8874, is more mer- 
itorious. We do not discuss any other 
count than Count 3 of Indictment 8874, 
because as to Counts 1, 2, and 4 of this 
indictment the jury found defendant not 
guilty. The jury found as to Count 3 
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of Indictment 8874 that defendant, in 
the presence of Grace Eilert, was guilty 
of the offense of impersonation of an 
agent of the Federal Bureau of Investi- 
gation. There is no evidence to sustain 
this finding. 

Defendant was an employee of the Fed- 
eral Detective Bureau, Inc. The evidence 
as to the transactions alleged to consti- 
tute impersonation of a United States 
officer or agent in no way sustained the 
charge of the indictment that defendant 
represented himself to be an agent of 
the Federal Bureau of Investigation. 
The badge defendant wore bore the 
words “Federal Detective Bureau, Inc.” 
Grace Eilert, the witness involved in the 
charge of Count 3, testified that defend- 
ant stated he was from the “Federal 
Bureau.” He gave the witness a tele- 
phone number, that of the Federal De- 
tective Bureau, through which defend- 
ant was later promptly located. No evi- 
dence was presented that defendant at 
any point declared himself to be an agent 
of the Federal Bureau of Investigation 
or that defendant assumed and pretend- 
ed to be an officer or employee acting 
under the authority of the United States. 

The judgment and sentence under 
Count 3 of 8874 are set aside. The judg- 
ments and sentences under Count 5 of 
8874 and under Indictment 8875 are 
affirmed. 


The cases are remanded to the District 
Court for further proceedings not in- 
consistent with this opinion. 
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2. U.S. v. CHARLES GRIS 
UNITED STATES of America, did not attempt to obtain warrant {, 


Piaintiff-Appellee, 
v. 
Charlies V. GRIS, Defendant-Appeliant. 
No. 376, Docket 24463. 


United States Court of Appeals 
Second Circuit. 


Argued June 7, 1957. 
Decided Aug. 16, 1957. 


Prosecution for conspiracy to vio- 
late, and for violation of federal statute 
prohibiting unauthorized interception 
and devulgence of telephone communica- 
tions. The United States District Court 
for the Southern District of New York, 
Fredérick van Pelt Bryan, J., 146 F.Supp. 
293, denied a pre-trial motion to dismiss 
the indictment and for a bill of par- 
ticulars, and to suppress evidence, and 
subsequently entered judgment of con- 
yiction, and defendant appealed from the 
judgment and from the interlocutory or- 
der. The Court of Appeals, Medina, 
Circuit Judge, held that even if defend- 
ant had no idea he was violating federal 
law when he installed a wiretapping ap- 
paratus on telephone line of a client’s 
wife, he nevertheless was guilty of viola- 
tion of statute imposing a penalty on a 
person who willfully and knowingly does 
any act declared to be unlawful under 
the Federal Communications Act, since 
such Act does not require that a defend- 
ant realize his conduct was unlawful but 
a violation occurs if a defendant knew 
what he was doing, and what he did was 
a violation of the Act, and he intended 
to do what he did. 


Affirmed. 


L. States 4.13 

In case of a conflict between federal 
and state law, under the supremacy clause 
of the Constitution, the state law must 
give way. U.S.C.A.Const. art. 6, cl. 2 


2. Telecommunications 496 


Where defendant, in prosecution for 
unauthorized tapping of a telephone line, 


such tapping required by New York sty, 
utory procedure in order to render such 
tapping lawful in certain cases, defen 
ant could not be exculpated on any 
that such wiretapping was lawful in Ney 
York. Communications Act of 1 
501, 606 as amended 47 U.S.C.A. 
501, 605; Const.N.Y. art. 1, § 12; Com 
Cr.Proc.N.Y..§ 813—a. 


3. Telecommunications <—497 

A prosecution for violation of th 
Federal Communications Act is not jp. 
valid even though not undertaken at the 
instance of Federal Communication 
Commission, merely because the Act pro 
vides that United. States Attorney shall 
prosecute violations of the act upon re 
quest of the Commission. Communic. 
tions Act of 1934, § 401(c), 47 USCA : 
§ 401(c). 


4. Telecommunications 492 

Section of Federal Communications 
Act proscribing wiretapping applies to 
intrastate telephone calls as well as ip. 
terstate and foréign communications, 
Communications Act of 1934, §§ 501, 605 
as amended 47 U.S.C.A. §§ 501, 605, 


5. Criminal Law C394 

Wiretap evidence is excluded by fed. 
eral courts in order to discourage persons 
from undertaking proscribed activities in 
an effort to obtain evidence for use in 
those courts, but where exclusion of such 
evidence would not serve such purpose, 
the evidence is admissible. 
tions Act of 1934, §§ 501, 605 as amend. 
ed 47 U.S.C.A. §§ 501, 605. 
6. Telecommunications ¢—497 

In- view of fact enforcement of se- 
tion of Federal Communications Act pro 
scribing wiretapping clearly requires ad- 
mission of unlawfully intercepted calls 
in question, such calls would not be ex- 
cluded on any theory that the Act itself 
barred their admission without prior e- 
press consent of both the parties to the 
communication. Communications Act of 
1934, §§ 501, 605 as amended 47 U5. 
C.A. §§ 601, 605. 
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Law 32 

Even if defendant had no idea he 
was violating federal law when he in- 
stalled a wiretapping apparatus on tele- 
phone line of a client's wife, he neverthe- 
less was guilty of violation of statute im- 
posing & penalty on a person who will- 
fully and knowingly does any act declar- 
ed to be unlawful under the Federal Com- 
munications Act, since such Act does 
not require that a defendant realize his 
conduct was unlawful, but a violation oc- 
curs if a defendant knew what he was 
doing, and what he did was a violation of 
the Act, and he intended to do what he 
did. Communications Act of 1934, §§ 
601, 605 as amended 47 U.S.C.A. §§ 501, 


605. 





Paul W. Williams, U. S. Atty. for 
Southern District of New York, New 
York City (John D. Roeder, Executive 
Asst. U. S. Atty., and Arthur B. Kramer, 
Asst. U. S. Atty.. New York City, of 
counsel), for plaintiff-appellee. 

Delaney & Donoghue, New York City 
(Irving I. Erdheim and Leo Marcus, New 
York City, of counsel), for defendant- 
appellant. 


Before MEDINA, LUMBARD 
WATERMAN, Circuit Judges. 


and 


MEDINA, Circuit Judge. 

Appellant, a private detective, was em- 
ployed by Sammy Fain to obtain evidence 
for use in an action for divorce which 
Fain had brought in a New York State 
court against his wife Sally. The spous- 
es were separated and the wife was liv- 
ing with her son in an apartment in a 
hotel in New York City, in which there 
was installed a private phone, listed in 
her name. As part of his program of 
investigation appellant procured the 
services of Bernard B. Spindel, a govern- 
ment witness at the trial, who described 
himself as an expert in electronics, eaves- 
dropping and wiretapping, who had prac- 
tised his calling for many years. 

The result was that appellant rented 
the apartment adjoining that of Mrs. 
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Fain, a hole was drilled in the wall, and 
an elaborate wiretapping apparatus was 
installed in such fashion that one of ap- 
pellant’s employees, on twenty-four hour 
a day duty, would be alerted by a buzzer 
and a neon-type glow lamp when Mrs. 
Fain’s telephone was in use. On such oc- 
casions appellant's operator would not 
only listen in but als> adjust a mechanical 
device on which the conversation over 
Mrs. Fain's telephone would be recorded. 
There was undisputed evidence that con- 
versations between Mrs. Fain and Ber- 
nard Cherin, relating to business mat- 
ters, were thus recorded, that neither 
Mrs. Fain nor Mr. Cherin had authoriz- 
ed the interception of the conversations, 
nor did they have any knowledge of the 
fact that the wiretap had been installed. 
There was further evidence that the tape 
recordings of these conversations were 
played over for the benefit of appellant 
and his employer Mr. Fain, and that 
Spindel also heard them. Indeed, Spindel 
testified with evident satisfaction that 
the wiretap functioned perfectly. 

A jury was waived, Judye Ryan found 
appellant guilty as charyed in Count Two 
of the indictment, alleging a violation of 
47 U.S.C.A. $§ 501 and 605, and appellant 
was sentenced to 30 days’ imprisonment, 
Appellant was released on bail by Judge 
Ryan pending this appeal. 

In view of our recent decisions in 
United States v. Benanti, 2 Cir., 244 F. 
2d 389, May 6, 1957, and United States 
v. Costello, 2 Cir., 247 F.2d 284, appel- 
lant’s guilt seems clear beyond cavil. 

But appellant urges several grounds 
for reversal, none of which has any merit 
whatever. 

The principal contention seems to be 
that, in view of Article I, Section 12 of 
the New York Constitution, Section 813-a 
of The New York Code of Criminal Pro- 
cedure, and certain decisions of the New 
York Court of Appeals, Sections 501 and 
605 of the Federal Communications Act 
constitute an unconstitutional encroach- 
ment “upon the public powers of the 
States.” The references are to the New 
York constitutional and statutory provi- 
sions which authorize an ex parte order 
for the interception of telegraphic or 








1536 


telephonic communications, under certain 
circumstances and on the application of 
certain public officials, by any justice or 
judge of certain designated courts. Ap- 
pellant tells us that wiretapping is thus 
expressly permitted, and that wiretap 
evidence is admissible in the New York 
courts where this procedure is followed, 
People v. Saperstein, 2 N.Y.2d 210, 159 
N.Y.S.2d 160, 140 N.E.2d 252, certiorari 
denied 353 U.S. 946, 77 S.Ct. 825, 2 1. 
Ed.2d 856; People v. Feld, 395 N.Y. 322, 
113 N.E.2d 440; People v. Tieri, 300 N. 
Y. 569, 89 N.E.2d 526; People v. Stem- 
mer, 298 N.Y. 728, 83 N.E.2d 141: Har- 
lem Check Cashing Corp. v. Bell, 296 N. 
Y. 15, 68 N.E.2d 854, and even where the 
proscribed procedure hus not been fol- 
lowed. Application For an Order Per- 
mitting the Interception, of Telephone 
Communications of Anonymous, 207 
Misc. 69, 136 N.Y.S.2d 612: People v. 
Katz, 201 Mise. 414, 114 N.Y.S.2d 360; 
In re Davis, 252 App.Div. 591, 299 N.Y, 
S. 632; People v. McDonald, 177 App. 
Div. 806, 165 N.Y.S. 41. But these latter 
cases are merely a facet of the broader 
New York rule which allows evidence to 
be used despite the fact that it has been 
obtained unlawfully or even in violation 
of constitutional mandate. People v. 
Richter’s Jewelers, 291 N.Y. 161, 51 N. 
F.2d 690, 150 A.L.R. 560; People v. De- 
fore, 242 N.Y. 13, 150 N.E. 5&5, certio- 
rari denied 270 U.S. 657, 46 S.Ct. 353, 70 
L.Ed. 784: People v. Adams, 176 N.Y, 
351, 68 N.E. 636, 63 L.R.A. 406, affirmed 
192 U.S. 585, 24 S.Ct. 372, 48 L.Ed. 575. 


[1,2] It would perhaps suffice to say 
that the wiretap so ingeniously installed 
and operated by appellant was not au- 
thorized by the order of any judge of any 
court. But the answer to appellant's con- 
tention cuts deeper than this. The Su- 
premacy Clause of the United States Con- 
stitution, Article VI, clause 2, provides: 
“This Constitution, and the Laws 
of the United States which shall be 
made in Pursuance thereof; and all 
Treaties made, or which shall be 
made, under the Authority of the 
United States, shall be the supreme 
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‘ 

Law of the Land; and the Judge gress 8 

in every State shall be bound there. ment of 

by, any Thing in the Constitution op by requ 

Laws of any State to the Contrary neled tl 

notwithstanding.” (4) 
In case of conflict, the state law, nota, act doe 
otherwise unobjectionable federal sig, cepted, 
ute, must give way. charact 

We add a word concerning the stay eign. 
court decisions admitting wiretap ey), futed 
dence. As we held in United States y, 321, at 
Benanti, supra, the state is powerless to 271, 8 
grant immunity from the federal ae, , said: 


. “ 
and we do not read the above cited dec. 1 


sions of the New York Court of Appeals class 
as holding otherwise. All that court has The 
been called upon to decide, and all it dig ‘and 


decide, as we read the causes, is that the ‘ by 


federal act does not ex proprio vigon com 
render Wiretap evidence inadmissible jy lish 
a state court. As the New York high | star 
court pointed out in People v. Saperstein, of | 
supra, the United States Supreme Cour to 3 
approved that position in Schwartz y. dict 
State of Texas, 344 US. 199, 73 8.¢ ed 
232, 97 L.Ed. 231. Appellant cannot de nic 
rive support from these state court de et 
cisions in any event, for, as we have al tect 
ready noted, he did not attempt to obtain reg 
the warrant required by the New York | the 
statutory procedure. me 
lim 

[3] Appellant also contends that he cor 
should have been acquitted because the | And 
prosecution Was not undertaken at the page 
instance of the Federal Communications ‘ 
Commission. He relies upon 47 USCA, aiv 
$ 401(c), which provides that “Upon the , th 
request of the Commission it shall be the col 
duty of any United States Attorney” to ati 
prosecute violations of the act. This se- te 
tion does not contain any provision to the vu 
effect that the United States Attorney ft 
may not act except upon the request of also 
the Commission, and it would be absurd tion 
to attribute such an intention to the Cor | inte 
gress. Obviously, many instances of pre: 
wiretap violations will be brought to the the 
attention of the many United States At- ser’ 
torneys throughout the country before 80 | 


such violations are discovered by the F as 
CC. We cannot imagine why the Con- Bet 
' sel 

evi 





Judges 
there. 
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ral stat. 
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gress should want to stultify enforce- 
ment of the Federal Communications Act 
by requiring all prosecutions to be fun- 
neled throuxh the Commission. 

[4] Appellant next contends that the 
act does not apply to the calls he inter- 
cepted, because they were intrastate in 
character rather than interstate or for- 
eign. This contention 1s completely re- 
futed by Weiss v. United States, 308 U.S. 
391, at page 327, 60 S.Ct. 269, at page 
971, 84 L.Ed. 298, wherein the Court 
said: 

“The section consists of four 
classes separated by semicolons. 
The pertinent one is the second: 
‘and no person not being authorized 
by the sender shall intercept any 

‘ sommunication and divulge or pub- 
lish the existence, contents, sub- 
stance, purport, effect, or meaning 
of such intercepted communication 
to any person;’. Plainly the inter- 
diction thus pronounced is not limit- 
ed to interstate and foreign commu- 
nications. And, as Congress has 
power, when necessary for the pro- 
tection of interstate commerce, to 
regulate intrastate transactions, 
there is no constitutional require- 
ment that the scope of the statute be 
limited ‘so as to exclude intrastate 
communications.” 

And 308 U.S. at page 329, 60 S.Ct. at 

page 272: 

“We hold that the broad and inclu- 
sive language of the second clause of 
the section is not to be limited by 
construction so as to exclude intra- 
state communications from the pro- 
tection. against interception and di- 
vulgence.” 

[5,6] Curiously enough, ware 
also argues that the Federal Communica- 
tions Act itself bars the admission of the 
intercepted calls without the prior ex- 
press consent of both of the parties to 
the communication. It is apparently 
seriously urged that the statute should be 
so read as to be self-emasculating. But, 
as we pointed out in United States v. 
Benanti, supra, the statute does not it- 
self enact a rule of evidence. Wiretap 
evidence is excluded by the federal courts 
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in order to discourage persons from un- 
dertaking the proscribed activities in an 
effort to obtain evidence for use in those 
courts. Where exclusion would not serve 
this purpose, the evidence is admitted. 
Here enforcement of the congressional 
mandate clearly requires the admission 
rather than the exclusion of the unlaw- 
fully intercepted calls. Were the rule 
otherwise, appellant would nevertheless 
have no standing to object to the admis- 
sion of this evidence, for he was not a 
party to the calls. - Goldstein v. United 
States, 316 U.S. 114, 62 S.Ct. 1000,. 86 
L.Ed. 1312. 


[7] Finally, despite the overwhelm- 
ing and substantially undisputed proof 
that appellant deliberately embarked 
upon this patently illegal enterprise, he 
tells us that the record is devoid of evi- 
dence that he acted “willfully and know- 
ingly,” within the meaning of 47 U.S. 
C.A. § 501. The argument runs some- 
thing like this: the husband paid all the 
bills for his wife’s hotel apartment, the 
Wiretap recerdings were heard only by 
the husband, by the husband's attorney 
and appellant and his employees, who 
were in effect agents of the husband, and, 
as the New York Courts have ruled,' it is 
not a violation of the state wiretapping 
statute, New York Penal Law, McKin- 
ney’s Consol.Laws, c. 40, § 1423, for a 
subscriber to tap his own line. From 
these premises it is said to be apparent 
that appellant, who did not testify in 
his own defense, had no idea he was vio- 
lating the federal statute. There is 


nothing in this. It matters not whether 
appellant realized his conduct was un- 
lawful. He knew exactly what he was 
doing; and what he did was a violation 
of the Federal Communications Act. He 
intended to do what he did, and that is 
sufficient. United States v. Illinois Cen- 
tral R. Co., 303 U.S. 239, 58 S.Ct. 533, 
82 L.Ed. 773. 

In view of the foregoing discussion 
it is clear that there was no error in 
Judge Bryan's pre-trial rulings. 

Aftirmed. 

{. People v. Saperstein, supra; People vy. 


Appelbaum, O01 NLY. 738, 95 N E.2d 410, 
affirming without opinion 277 App.Div. 
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3. ELKINS AND CLARK Jv. USS. 


James Butler ELKINS and Raymond 
Frederick Clark, Appellants, 
*. 
UNITED STATES of America, 
Appellee. 
No. 15738. 


United States Court-of Appeals 
Ninth Circuit. 
Nov. 11, 1957. 


Misdemeanor prosecutions. De- 
fendant moved the Court of Appeals 
to consolidate his alleged appeal from 
judgment of conviction with that of a 
codefendant and to file three | photo- 
static copies of transcript and to appeal 
in forma pauperis to the extent that the 
United States be ordered to pay for his 
share of the transcript. The Court of 
Appeals held that where codefendant 
appeared able to pay for a transcript and 
printing on his appeal, such codefendant 
was not entitled to have benefit of defend- 
ant’s alleged poverty by having govern- 
ment pay for one half of such transcript 
and -printing, and under the circum- 
stances, Court of Appeals would extend 
time for defendant to docket appeal and 
wait to see action taken by trial court 
in regard to defendant’s appeal, and to 
see if codefendant docketed his appeal 
and furnished a transcript of the evi- 
dence and advanced printing costs, in 
which event an order of consolidation 
could be made. 


Order in accordance with opinion. 


1. Criminal Law C1077 

In view of fact that if a trial court 
certificate that an appeal was not taken 
in good faith were of record, an appeal 
could not be maintained in forma pauper- 
is, application for such an appeal should 
be made to the trial court in the first in- 
stance, rather than to the court of ap- 
peals. “28 U.S.C.A. § 1915(a). 


2. Criminal Law C1077 

- A condition precedent to an order 
directing expense of furnishing steno- 
graphic transcript of a record to be paid 
by the United States is the filing of an 
affidavit that appellant is a citizen and 
is unable to pay such cost or give securi- 
ty therefor, and where an affidavit was 


filed by a defendant in a criminal Prosecy, 
tion to support his motion for such an 
order, but such affidavit did not Conta 
a statement that he was a citizen.of the 
United States, was fatally defective, 9 | 
U.S.C.A. § 1915(a, b). 


3. Criminal Law C1077 

Where codefendant in a criminy! 
prosecution appeared able to Pay for 3 
transcript and printing on his appeal 
such codefendant was not entitled ts 
have benefit of defendant's alleged pover. 
ty by having government pay for one 
half of such transcript and_ printing 
and under the circumstances, Court of 


Appeals, on motion to appeal jp 
forma pauperis to such _ exten 
would extend time for  defendan 


to docket his appeal and wait to see a. 
tion taken by trial court in regard to 
defendant's appeal and to see if code 
fendant docketed his appeal and fur. 
nished a transcript of the evidence and 
advanced printing costs, in which event 
an order of consolidation could be made. 
238 U.S.C.A. § 1915(a, b). 


> 


Krause, Evans & Lindsay, William]. | 
Crawford, Burton J. Fallgren, Portlant, 
Or., for appellants. 


C. E. Luckey, U. S. Atty., Portland, 
Or., for appellee. 


Before POPE, FEE and CHAMBERS, 
Circuit Judges. 


PER CURIAM. 


Clark, who, according to his affidavit 
Was convicted jointly with another de 
fendant on seven misdemeanor counts, 
moves this Court to consolidate his al- 
lexed appeal with that of the other 
defendant and to file three photostatic | 
copies of transcript and to appeal in 
forma pauperis to the extent that the 
United States shall pay for his share 
of this transcript. 

em, USGA, & 


. 


1915 provides in part: 
‘‘ta) Any court of the United 
States may authorize the commence- 
ment, prosecution or defense of any 
suit, action or proceeding, civil or 
criminal, or appeal therein, without 
prepayment of and costs or 
security therefor, by a citizen who 
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make 
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mikes affidavit that he is unable te 
ay such eests or give security there- 


Pr : G ; 
for. Such affidavit sh:d! state the 
nature of the acties, defense or 


appeal and affiant’s belief that he is 
entitied to redress 

“An appeal may not be taken in 
forma pauperis if the trial court 
certifies in writing that it: is 
taken in good faith. 

“ib 
the court May, Upon the filing of a 
like affidavit. direct that the eXpaense 
of furnishing a stenoyraphic tran- 
script and printing the record on 
appeal, if such printing is required 
by the appellate court, be paid by the 
United States, and the same shall be 
paid when authorized by the Direc- 
tor of the Administrative Office of 
the United States Courts.” 


not 


In any civil or criminal case 


[1,2] No application has apparently 
been made to the trial court to appeal in 
forma pauperis, and therefore there is 
no certificate in writing that the appeal 
is not taken in good faith. If such a 
certificate were of record, this appeal 
could not be maintained in forma pauper- 
is. Therefore, the application should 
have been made to the trial court. Under 
subsection (b), on an appeal in forma 
pauperis, the court might direct the ex- 
pense of furnishing a stenographic tran- 
script and printing the record be paid 
by the United States. But a conditior 
precedent to such an order would be the 
filing of an affidavit like that called for 
in subsection (a). It is true an affidavit 
was filed by Clark to support his motion, 
but it did not contain the sworn state- 
ment that he is a citizen of the United 
States. The affidavit is therefore fatally 
defective. 

While the question is not yet before 
us, Clark's own showing would indicate 
he is able to pay the docket fee. 


[3] Elkins and Clark were jointly 
indicted and jointly tried and convicted 
in the United States District Court for 
the District of Oregon. Each appeals. 

Clark seeks here now to consolidate 
this appeal with the one filed by Elkins 
and to proceed in forma pauperis as to 
the consolidated His in forma 
pauperis procedure would include 


CASe. 


fur- 
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nishing this Court with a= reeord 


Produced by a photostatic Cor similar) 


re- 


process and the government paying one- 
half of the of the of 
evidence. 


cost transeript 

In the present posture of things, it 
must be assumed that Elkins is able to 
pay for a transcript and printing 

This Court doubts whether it could 
with propriety apportion poverty. That 
Elkins should have the benefit of Clark's 
alleged poverty seems quite unfair to the 
American taxpayer whom Clark would 
charge with one-half of the cost of tran- 
scription. 


The Court is therefore disposed to 
extend the time for Clark to docket his 
appeal and to wait to see if the trial court 
takes action and to see if Elkins dockets 
his appeal, furnishes the ‘stenographic 
transcript of the evidence, and advances 
his printing costs. In such event, an 
order of consolidation could be made 
later. 

On the other had, if Elkins desires to 
furnish the record (three copies) and 
a stenographic transcript of the evidence 
(three copies), the Court is disposed to 
waive the printing of the record and to 
permit consolidation; also, to authorize 
typewritten briefs for Clark, 


dames Butler ELKINS and Raymond 
Frederick Clark, Appellants, 
¥. 
UNITED STATES of America, 
Appellee. 
No. 15738. 
United States Court of Appeals 
Ninth Circuit. 
April 27, 1959. 
Rehearing Denied May 28, 1959. 


Defendants were convicted of inter- 
cepting and recording wire communica- 
tions and divulging such communica- 
tions in violation of the Communications 
Act and of conspiracy to violate the Com- 
munications Act. The United States 
District Court for the District of Oregon, 
William G. East, J., entered judgment, 
and the defendants appealed. The Court 
of Appeals, Mathews, Circuit Judge, held 
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that the first count of the indictment was 

sufficient to charge conspiracy, and that 

the second count of the indictment was 

sufficient to charge a violation of the 

Communications Act, and that evidence 

sustained convictions under such counts. 
Judgments affirmed. 


See also 250 F.2d 145. 


1. Criminal Law <1134(3) 

Where counts 3 and 4 of indictment 
were dismissed at close of evidence of- 
fered by the Government, and sentences 
on counts 5-9 added nothing to sentences 
on counts 1 and 2, because concurrent, de- 
nial of motion in arrest of judgment, in- 
sofar as it related to counts 3-9, did not 
prejudice defendants, and_ therefore 
Court of Appeals was not required to 
decide whether counts 3-9 charged of- 
fenses against the United States. Fed. 
Rules Crim.Proc. rules 12(b) (3), 29(b), 
33, 34, 18 U.S.C.A. 


2. Conspiracy 43(6) 

Count of indictment alleging that 
defendants and unknown persons con- 
spired together to intercept wire com- 
munications and divulge and publish con- 
tents of communications, without author- 
ity of senders, in violation of 47 U.S.C.A. 
$s 501 and 605, and describing the acts 
and alleging that they were done by one 
or both of the defendants, sufficiently 
charged an offense under statute dealing 
with conspiracy to commit any offense 
avainst the United States. Communica- 
tions Act of 1934, $$ 501, 605, 47 U.S. 
C.A. $$ 501, 605; 18 U.S.C.A. § 371. 


3. Telecommunications C497 

Count of indictment charging that 
defendants on or about certain date will- 
fully and unlawfully intercepted and re- 
corded wire communications between cer- 
tain persons, and divulged intercepted 
communicetions to named persons, was 
sufficient to charge an offense against the 
United States under the Communications 
Act. Communications Act of 1934, $$ 
501, 605, 47 U.S.C.A. $$ 501, Gud. 


4. Telecommunications 491 
The term “any communication” as 
eused i: the provisions of the Communica- 
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tions Act that no person not authoring 
by the sender shall intercept any cop, 
munication and divulge or publish g. 
istence, contents, substance, purport, 
effect, or meaning of such intercepty 
communication to any person, include 
intrastate communications. Communig. 
tions Act of 1934, § 605, 47 U.Sca 
§ 605. 


5. Commerce ©—82 
Fact that the term “any communig. 
tion” as used in provision of the Com. 


munications Act that no person, no » 


being authorized by the sender, shall jp. 
tercept “any communication” and divulge 
or publish the existence, contents, sub. 
stance, purport, effect, or meaning of 
such intercepted communication to any 
person, includes intrastate communica. 
tions does not render the provision up. 
constitutional. Communications Act of 
1934, § 605, 47 U.S.C.A. § 605. 


6. Criminal Law ©1149 
Indictment and Information @121(1) 
Portion of defendants’ motion, 
which sought a bill of particulars, was 
addressed to Federal District Court’s dis. 
cretion, exercise of which, in absence of 
abuse, was not reviewable. 


7. Criminal Law ©394.2(2) 

Where motion to suppress evidence 
did not state, and record did not show, 
that any federal officer participated in 
state search and seizure, alleged unlaw- 
fulness of state search and seizure did 
not entitle defendants to order of Federal 
District Court suppressing property 
seized, and hence question of lawfulness 
of state’s search and seizure was not re- 
quired to‘be considered by Court of Ap 
peals. 

8 Criminal Law ©394.5(2) 
Searches and Seizures 7(26) 

Where motion to suppress property 
seized in federal search and seizure did 
not state, and record did not show, that 
federal search and seizure was made at 
any house or place owned, occupied, or 
used by defendants, but record showed 
that search and seizure were made at 
bank, and motion did not state, and rec- 
ord did not show, that at time of search 
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and seizure defendants or either of them 
owned or had any proprietary interest in 
property seized, or that property was at 
that time in custody or possession of de- 
fendants, defendants were not persons 
aggrieved by search and seizure and had 
no standing to challenge lawfulness or 
to move,in Federal District Court to sup- 
press property seized, and Court of Ap- 
peals on appeal was not required to con- 
sider contention that search and seizure 
were unlawful. 18 U.S.C.A. §§ 3102- 
$108; Fed.Rules Crim.Proc. rule 41, 18 
US.C.A. 
& Criminal Law 586, 1151 

Motions of defendants for continu- 
ances were addressed to Federal District 
Court’s discretion, exercise of which, in 
absence of abuse, was not réviewable. 


1¢. Criminal Law <1130(2) 

Where specification 12 and part of 
specification 13 related to admission of 
evidence at the trial, but did not, as re- 
quired, by Court Rule, quote grounds 
urged at the trial for the objections to 
the admission and full substance of evi- 
dence ‘admitted, Court of Appeals on ap- 
peal was not required to consider specifi- 
cation 12 and part of specification 13 _re- 
lating to admission of evidence. U.S.Ct. 
App. 9th Cir. Rule 18, 28 U.S.C.A. 


11. Criminal Law ©1130(2) 

Where specifications relating to Fed- 
eral District Court’s charge to the jury 
did not, as required by court rule, set out 
instructions referred to totidem verbis. 
together with grounds of objections 
urged at the trial, Court of Appeals was 
not required to consider the specifica- 
tions. US.Ct.App. 9th Cir. Rule 18, 28 
U.S.C.A. 


12, Conspiracy 47 


Evidence’ sustained conviction for 
conspiracy to commit an offense against 
the United States under Communications 
Act. Communications Act of 1934, §§ 


1. See Rule 12(b) (3) of the Federal Rules 
of Criminal Proce:lure, 18 U.S.C.A. 


2. Actually, the motion of March 19, 1957, 
Wan not a motion to dixmixa the iniict- 
ment, but was a motion (1) to dismine 
counts 2-8 of the indictment and (2) 


45495 O—60—pt. 5 g 
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501, 605, 47 U.S.C.A. §§ 501, 605; 18 
U.S.C.A. § 371. 


18. Telecommunications <—497 

Evidence sustained convictions for 
intercepting and recording wire com- 
munications and divulging the communi- 
cations to others in violation of the Com- 
munications Act. Communications Act 
of 1934, §§ 501, 605, 47 U.S.C.A. §§ 501, 
605. 


a 


Walter H. Evans, Jr., Burton J. Fall- 
gren, Portland, Or., for appellants. 


C. E. Luckey, U. 8. Atty., Portland, 
Or., for appellee. 


Before MATHEWS, CHAMBERS and 
HAMLIN, Circuit Judges. 


MATHEWS, Circuit Judge. 


On February 4, 1957, in the United 
States District Court for the District of 
Oregon, appellants (James Butler Elkins 
and Raymond Frederick Clark), here- 
after called defendants, were indicted in 
nine counts. On February 18, 1957, de- 
fendants were arraigned, pleaded not 
guilty and were granted permission “to 
move against the indictment” on or be- 
fore March 18, 1957.1. Defendants did 
not so move on or before March 18, 1957. 


On March 19, 1957, defendants filed a 
motion improperly entitled “Motion to 
dismiss the indictment.” ? On March 29, 
1957, defendants filed a motion improper- 
ly entitled “Supplemental motion to dis- 
miss the indictment.”3 The motion of 
March 19, 1957, was denied on April 2, 
1957. The motion of March 29, 1957, 
was denied on April 12, 1957. 

On March 25, 1957, defendants filed a 
motion improperly entitled “Motion for 
return of seized property and suppression 
of evidence.” * That motion was denied 
on April 12, 1957. 


for a bill of particulars if counts 2-9 
Were tTheot clismissed, 

3. Actually. the motion of March 2), 1957, 
wis the first and only metion of defend- 
units te distniss the indietment 

4. Actually, the metion of March 25, 1977, 
was net ao ometion for return of seized 












































On March 12, 1967, the case was set 
for trial on March 26, 1957. On March 
18, 1957; defendants filed a motion for 
continuance, thereby seeking postpone- 
rent of the trial to a date at least 90 days 
after March 26, 1957—in other words, to 
June 24, 19567, or later. On March 20, 
1957, the District Court ordered the. trial 
postponed to April 16, 1967, thus grant- 
ing- in part and denying in part the mo- 
tion of March 18, 1957. On April 13, 
1957, each defendant filed a motion for 
continuance, thereby seeking postpone- 


days after April 16, 1957—in other 
words, to. May 16, 1957, or later. The 
motions of April 13, 1957, were denied 
on April 15, 1957. : 


- Defendants had a jury trial béginning 
on April 16, 1957, and ending on May 11, 
1957. On May 9, 1957, at the close of 
the evidence offered by the Government, 
defendants moved for judgments of ac- 
quittal. Thereafter, on May 9, 1957, 
counts 3 and 4 of the indictment were 
dismissed, and the motions for judg- 
ments of acquittal were denied. No evi- 
dence was offered by either defendant. 
However, on May 10, 1967, the motions 
for judgments of acquittal were renewed 
and again denied.’ Thereafter the case 
was argued, the jury was charged, and on 
May. 11, 1957, a verdict was rendered 
finding defendants guilty on counts 1, 2 
and 5-9 of the indictment. 


On May 15, 1957,.the time for filing a 
motion for a new trial and a motion in ar- 
rest of judgment was extended to May 21, 
1957.5 On May 16, 1957, defendants re- 
newed their motions for judgments of 
acquittal.€ On May 21, 1957, defend- 
ants filed a motion for a new trial and a 
motion in arrest of judgment. On May 
24, 1957, two judgments of conviction 


property and suppression of evidence, 
but ‘wax a motion for an order directing 
that certain property be suppressed as 
evidence againat defendants. No return 
of property was sought. 

5. See Rules 33 and 34 of the Federal 


Kules of Criminal Procedure, 18 U.S. 
Cu8 


ment. of the trial to a date at least 30 
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were entered—one against Elkins ay 
one against Clark. 

The judgment against Elkins gy, 
tenced him’ on count 1 to be im 
for a period of ten months and to pay, 
fine of $1,000; on count 2 to be in. 
prisoned for a period of ten months an 
to pay a fine of $1,000; on each of county 
5-9 to be imprisoned for a period of six 
months; the two periods of ten month 
each to run consecutively; the five peri. 
ods of six months each to run concurrent. 
ly with each other and with the secon 


period of ten months. Thus Elkins way 


sentenced to be imprisoned for a tot,| 
period of twenty months and to pay fines 
totaling $2,000. 

The judgment against Clark sentenced 
him on count 1 to be imprisoned for , 


~ 


period of four months and to pay a fine of | 


$250; on count 2 to be imprisoned for a 
period of sixty days and to pay a fine of 


-$250; on each of counts 5-9 to be im- 


prisoned for a period of ‘sixty days; the 
period of four months and the first men- 
tioned period of sixty days to run con- 
secutively; the five remaining periods of 
sixty days each to run concurrently with 
each other and with the first mentioned 
period of sixty days. Thus Clark was 
sentenced to be imprisoned for a total 
period of four months and sixty days and 
to pay fines totalling $500. . 


On June 17; 1957, the District Court 
entered an order denying the motions for 
judgments of acquittal, the motion for a 
new trial and the motion in arrest of 
judgment. On June 18, 1957, the Dis- 
trict Court entered supplemental judg- 
ments, supplementing the judgments of 
May 24, 1957, by adding to and including 
in each of them an award of costs to the 
Government. These appeals are from the 
judgments of May 24, 1957, and the sup- 
plemental judgments of June 18, 1957." 


6. See Rule 20(b) of the Federal Rules of 
Criminal Procedure, 18 U.S.C.A. 


7. Defendanta obtained many extensions of 
the time for filing the record and docket- 
ing the appeals. Consequently, the record 
wax not filed, nor were the appeals 
docketed, until May 28, 1958. Defend- 
ants’ brief was not filed until October 31, 

1958. 
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nta’ brief contains 15 specifica- 
eee These will be considered 


jn such order as may seem to us con- 
venient. 


Specification 14 says that the District 
erred “in failing to allow specifica- 

tion VI of defendants’ motion to dismiss 
the indictment.” The only motion of de- 
fendants to dismiss the indictment was 
the motion of March 29, 1957.° There 
was no “specification VI” of that motion. 


pecification 14 also says that the Dis- 
te. Court erred “in failing to allow de- 
fendants’ motion in arrest of judgment,” 
meaning, we suppose, that the District 
Court erred in denying the motion in ar- 
rest of judgment. 


[1] The stated ground of the motion 
in arrest of judgment was, in substance, 
that each count of the indictment failed 
to charge an offense against the United 
States. As indicated above, counts 3 and 


‘ 40f the indictment were dismissed at the 


close of the evidence offered by the Gov- 
ernment. Furthermore, as_ indicated 
above, the sentences on counts 5-9 of the 
indictment added nothing to the sen- 
tences on counts 1 and 2. Hence, in so 
far as the motion in arrest of judgment 
related to counts 3-9, its denial—right 
or wrong—did not prejudice defendants. 
Hence we are not required to decide 
whether counts 3-9 charged offenses 


& Our Rule 18 (formerly Rule 2) 28 U.S, 
C.A., provides: 

“1. Counsel for the appellant shall 
file with the clerk of this court 20 copies 
of aprinted brief * * © 

“!. This brief shall contain * ¢ © 

“(1D In all cases a specifiention of er- 
rors relied upon which shall be numbered 
an! shall set out separately and particu- 
larly each error intended to be urged. 
When the error alleged is to the admis- 
sion or rejection of evidence the «peciti- 
cation shall quete the grounds urged at 
the trial for the objection and the full 
substance of the evidence admitte:l or re- 
jected, and refer to the page number in 
the printed or typewritten transeript 
where the same may be foum!l. When 
the error alleged is to the charge of the 
court, the specification shall set out the 
part referred to totidem verbis, whether 
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against the United States..* There re- 
main for consideration counts 1 and 2. 


Count 1 alleged: “That from on or 
about the Ist day of August, 1955, and 
continuously thereafter up to and includ- 
ing the month of July, 1956, in the Dis- 
trict of Oregon, [defendants] did unlaw- 
fully, willfully and knowingly conspire, 
combine, confederate and agree together 
and with each other and with diverse 
other persons whose names are to the 
Grand Jury unknown, to commit certain 
offenses against the United States of 
America, to-wit: to intercept wire com- 
munications and divulge and publish the 
existence, contents, substance, purport, 
effect and meaning of said intercepted 
wire communications of others, without 
the authority of the senders of said com- 
munications, in violation of [47 U.S.C.A. 
§§ 501 and 605]; contrary to the form of 
the statute in such case made and pro- 
vided and against the peace and dignity 
of the United States of America. * *” 


Count 1 further alleged that it was a 
part of the conspiracy that certain acts 
would be done by defendants. These acts 
were described in four paragraphs of 
count 1 numbered 2 to 5, inclusive. 
Count 1 further alleged that, to effect the 
object of the conspiracy, eight overt acts 
were done—six by Elkins, one by Clark 
and one by both defendants. These acts 
were described in eight paragraphs of 
count 1 numbered (1) to (8), inclusive. 


it be in instructions given or in instrue- 
tiews refused, together with the grounds 


of the objections urged at> the trial 
oe e s** 


9. The denial of the motion of March 29, 
1957, is net specified ax error. 


10. Lawn v. United States, S55 U.S. 239, 


TS S.C. STG, SS LLB teks | eid. 
United States, 9 Cir. WT Fil ww: 
Jaynes vo United States, 0 Cir, wet F.2d 
S67: Tolliver vo United States, & rr, 
233. Pl 6: Paquet ov. United 


States, 8 Cir. 2260 F.2d 2k: Simpsen vy. 
United States, Cin. 241 Fit wee: 
Chin Biek Wah v. United States, 0 Cir., 
24> Fil 204: Donakison vo United 
States, 0 (ir., 248 Fiz tn: Rebinson Ve 
United States, 9 Cir. 262 Ftd on: 
Stein v. United States, 9 Cir. 263 Ftd 
579. 
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[2] Thus count 1 charged an offense 
against the United States, namely, a vio- 
lation of 18 U.S.C.A. § 371. 


[3] Count 2 alleged: “That [defend- 
ants], on or about August 23, 1955, in 
the District of Oregon, did knowingly, 
willfully and unlawfully, without author- 
ity of the senders thereof, intercept and 
record or cause to be intercepted and re- 
corded, wire communications between 
William M. Langley and Thomas E. Ma- 
loney, and divulge or cause to be divulged 
the existence of such intercepted com- 
munications to others, to-wit: William 
M. Langley, Clyde C. Crosby and others 
whose names are to this Grand Jury un- 
known; contrary to the form of the stat- 
ute in such case made and provided and 
against the peace and dignity of the 
United States of America.” Thus count 
2 charged an offense against the United 
States, namely, a violation of 47 U.S.C.A. 
§§ 601 ** and 605. 


[4,5] The relevant provision of § 605 
—the provision on which count 2 was 
based—is that “no person not being au- 
thorized by the sender shall intercept any 
communication and divulge or publish 
the existence, contents, substance, pur- 
port, effect, or meaning of such inter- 
eepted communication to any person.” 
As used in this provision, the term “any 


tt. Section 371 provides: 

“If two or more persons conspire * ® 
to commit any offense against the United 
States, © © * and one or more of such 
persuns do any act to effect the object 
of the conspiracy, each shall be fined not 
more than $10,000 or imprisoned not 
more than five years, or both. 

“If, however, the offenne, the commis- 
sion of which is the object of the con- 
spiracy, ix a misdemeanor only, the pun- 
ishment for such conspiracy shall not ex- 
ceed the maximum punishment provided 
for such misdemeanor.” 


12. Section [01 provides: “Any person 
who willfully and knowingly does or 
causes or suffers to be done any act, mat- 
ter, or thing. in thix chapter [47 U.S.C.A. 
$& 151-609) prohibited or declared to be 
unlawful, * © ©® = aghall, upon convie- 
tion thereof, be punished for sach offense 
* * © by a fine of not more than $10,- 
000 or by imprisonment for a term not 
exceeling one year, or both; © © ©” 

266 F.2d—38 
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communication” includes intrastate cp, 
munications.2 Defendants 

contend that this provision is UNconstity. 
tional. There is no merit in this conte, 
tion.“ 


Specification 1 says that the Distrig 
Court erred “in denying defendants’ mo 
tion to dismiss (or in the alternative) , 
motion to require the Government to fy, 
nish a bill of particulars in certain jp, 
stances,” meaning, we suppose, that th 
District Court erred in denying the mo. 
tion of March 19, 1957—the motion 


which sought (1):dismissal of counts 2. 


9 of the indictment and (2) a bill of 
particulars if counts 2-9 were not dis 
miseed. 


The stated ground of that part of the 
motion of March 19, 1957, which sought 
dismissal of counts 2-9 was, in substance, 
that counts 2-9 failed to charge offenses 
against the United States. We have 
shown that count 2 charged such an of. 
fense, and that no decision is necessary 
as to whether counts 3-9 charged such 
offenses. 


{6] That part of the motion of March 
19, 1957, which sought a bill of particu. 
lars was addressed to the District Court's 
discretion, the exercise of which, in the 
absence of abuse, is not reviewable™ 


13. Weiss v. United States, 308 U.S. 321, 
60 S.Ct. 200, 84 L.Fil. 208; United States 
v. Sugden, 9 Cir., 226 F.2d 281; United 
States v. White, 7 Cir., 228 F.2d 832; 
Mussengale v. United States, 6 Cir, 
240 F.2d 781; Lipinski v. United States, 
10 Cir., 251 F.2d 53. 


14. Weiss v. United States, supra; Massen- 
gale v. United States, supra; Lipinski 
v. United States, supra. 


15. Wong Tai v. United Staten, 273 U.S. 77, 
47 8.Ct. 300, 71 L.Ed. 545; West +. 
United States, 9 Cir., 12 F.2d 776; Cum- 
mings v. United States, 9 Cir.. 15° F.2d 
168; Rubio v. United States, 9 Cir., 22 
F.2d 766; Fiddelke v. United States, 9 

Cir., 47 F.2d 751; Sutton v. United 

States, 9 Cir., 79 F.2d S63; Shreve v. 

United States, 9 Cir., 103 F.2d 706; 

Maxfield v. United States, 9 Cir.. 152 F. 

21 593; Himmelfarb v. United States, 9 

Cir., 175 F.2d 924; Remmer v. United 

States, 9 Cir., 206 F.2d 277. 


— 
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The record shows no abuse of that dis- 
cretion.. al 
“Specification 2 says that the District 
Court erred in denying “the motion to 
suppress,” meaning, obviously, the mo- 
tion of March 25, 1957, reading as fol- 
lows: “Come now [defendants], by and 
through their attorneys, and move (the 
District Court] for its order directing 
that certain property of which defend- 
ants herein are [on March 25, 1957] the 
owners, a schedule of which is annexed 
hereto and made a part hereof," * * 
be suppressed as evidence against these 
defendants and each of them in this and 
any other criminal proceedings against 
them, or each of them.” No other motion 
to suppress was made or filed in this case. 

In support of the motion of March 25, 
1957, an affidavit of William J. Crawford, 
one of defendants’ attorneys, was filed by 
defendants on March 26, 1957. The Dis- 
trict Court heard the motion on April 
9-12, 1957. At that hearing, defendants 
adduced the testimony of 16 witnesses, 
but defendants themselves did not, nor 
did either of them, testify at that hearing 
or at all. 7 

The stated ground of the motion of 
March 25, 1957, was, in substance, that 
the property mentioned therein was un- 


lawfully searched for and seized by offi-. 


cers of the State of Oregon on May 17, 
1956, and by Federal officers on Septem- 
ber 5, 1956. 


(7) The record shows that the prop- 
erty mentioned in the motion of March 
25, 1957, was searched for and seized at 
Portland, Oregon, gn May 17, 1956, by 
officers of the State of Oregon. How- 
ever, the motion did not say nor does the 
record show, that any Federal officer 
participated in the State search and 
seizure—the search and seizure made on 
May 17, 1956. Instead, the record shows 
that there was no such participation. 


16. The annexed achedule listed the follow- 
ing property: Five electronie tape re. 
cordings, one Minifon recording machine 


and three spools of Minifon recording 
Wire, 

17. Bardeau vo MeDowell, 256 U.S. 465, 
41 S.Ct. O74, 6) LEd 108s; Tall 
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Hence the unlawfulness of the State” 
search and seizure, if indeed they were 
unlawful, did not entitle defendants to 
an order of the District Court suppress- 
ing the property seized." Hence the 
question of the lawfulness of the State 
search and seizure need not be consid- 
ered. 


The record shows that the property 
mentioned in the motion of March 26, 
1957, was searched for and seized at Mil- 
waukie, Oregon, on September 5, 1956, by 
Ronald E. Sherk, an agent of the Federal 
Bureau of Investigation, under a search 
warrant issued on September 5, 1956, by 
Claire Mundorff, a United States commis- 
sioner within the District of Oregon, on 
an affidavit made and sworn to by Agent 
Sherk before Commissioner Mundorff on 
September 5, 1956. There was no other 
search for or seizure of the property by 
any Federal officer or officers. 


The record shows that the Federal 
search and seizure—the search and sei- 
zure made on September 5, 1956—were 
made under, pursuant to and in conform- 
ity with 18 U.S.C.A. §§ 3102-3108 and 
Rule 41 of the Federal Rules of Criminal 
Procedure, 18 U.S.C.A. 


Subdivision (e) of Rule 41 provides: 
“A person aggrieved by an unlawful 
search and seizure may move the district 
court for the district in which the prop- 
erty was seized for the return of the 
property and to suppress for use as evi- 
dence anything so obtained on the ground 
that (1) the property was illegally seized 
without warrant, or (2) the warrant is 
insuffitient on its face, or (3) the prop- 
erty seized is not that described in the 
Warrant, or (4) there was not probable 
cause for believing the existence of the 
grounds on which the warrant was is- 
sued, or (5) the warrant Was illegally ex- 


ecufed, > © * 
United States, 9 Cie, 48 FU Oe: Sy 
mons Vo United) States, & Cir Ws F.2d 
Os Parker vo United! States, © or., 
IN) Ftd is: Andersen sv. Unite! States, 
Cin, 28 Pitb LIS: Ries ww. United 
States, 0 Cir. 2) Pod 17% 
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As indicated above, the motion of 
March 25, 1957, did not seek return of 
the property mentioned therein, but 
merely sought suppression of the proper- 
ty as evidence \against defendants; nor 
was the motion' based on any of the five 
grounds specified in subdivision (e) of 
Rule 41. 

The ‘motion did not say, nor does the 
record show, that the Federal search and 
seizure were made at any house or place 
owned, occupied or used by defendants or 
either of them. Instead, ‘the record 
shows that the Federal search and sei- 
zure were made at the First State Bank 
of Milwaukie, Oregon. The motion did 
not say, nor does the record show, that, 
at the time of the Federal search and sei- 
zure—September 5, 1956—defendants or 
either of them owned or had any propri- 
etary interest in the property seized,’ or 
that the-property was at that time in the 
custody or pessession of defendants or 
either of them. Instead, the record 
shows that the property was not in the 
custody or possession of defendants or 
either of them at any time after May 17, 
1956. 


[8] Hence, sc far as the record 
shows, defendants were not. persons ag- 
grieved by the Federal search and seizure 
and had no standing to challenge the law- 
fulness thereof or to move the District 


18. As imlicated above, the motion con-: 


tained a statement to the effect that the 
property seized wax, on March 2%, 1957, 
the property of defendants. That, how- 


ever, was immaterial, if true; for, an in- 
the Federal search and 
seizure Were made on September 5, 19%), 


dieated above, 


19. Patterson v. United States, 9 Cir., 31 
F.2d 737; Kwong How v. United States, 
9 Cir.. 71 F.2d 71; Whitcombe v. United 
States, 3 Cir. 00 F.2d 20; Creech v, 
United States, 5 Cie., 07 F.2d 2h0; Wil- 
xon v. United States, 10 Cir., 218 F.2d 
Tt; United States v. Ponder, 4 Cir., 
28 F.zd 8; Accardo vy. United States, 
WL U.S.App.D.C. 162, 247 F.2d Sas; 
United States v. Pepe, 2 Cir, 247 F.2d 
SOS, 


20. Crone v. United States, 9 Cir., 50 F.2d 


2: Kramer v. United States, 9 Cir., 


1443 F.21 515; Williams v. United States, 
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Court ‘to suppress the property seize» 
Hence we are not required to consider 4 
fendants’ contention that the Feder) 
search and seizure were unlawful, Hoy. 
ever, we have considered it and find » 
merit in it. 


[9] Specification 8 says, in effer 
that the District Court erred (1) in deny. | 
ing in part the motion for continuang 
filed on March 18, 1957, and (2) in deny. 
ing the motion for continuance filed 
April 13, 1957. These motions were a4. 
dressed to the District Court's discretion, 
the exercise of which, in the absence of 


_ abuse, is not reviewable. The recor 


shows no abuse of that discretion. 


(10] Specification 12 and a part of 
specification 13 relate to the admission 
of evidence at the trial,** but do not, as 
required by our Rule 18,** quote the 
grounds urged at the trial for the objec. 
tions to such admission and the full sub. 
stance of the evidence admitted. Hence 
we are not required to consider specifica. 


_tion 12 and the part of specification 13 


which relates to the admission of eyi- 
dence.*3 However, we have considered 
them and find no merit in them. 


[11] Specifications 4, 5, 6, 11 and 15 
and a part of specification 13 relate to the 
District Court's charge to the jury, but 
do not, as required by our Rule 18, set 


9 Cir., 208 F.21 S5: Hutson v. United 
States, 9 Cir., 208 F.2d 107: Sherman yv, 
United States, 9 Cir., 241 F.2d 329, 


21. The evidence referred to in specifica- 
tion 12 was the testimony of eight wit- 
nexsxes—George Minielly, Terry  D. 
Schrunk, Oxear D. Howlett, Howard R. 
Lonergan, Claude F. Croxs, Vayne M. 
Gurdane, James C. Darby and William 
M.-Langley. The evidence referred to in 
specification 13 consisted of exhibits. 


22. Sce footnote 8. 


23., Ziegler v. United States, 9 Cir., 174 F. 
2d 438: Mosca v. United States, 9 Cir. 
174 F.2d 448; DwuVerney v. United -* 
States, 9 Cir., 181 F.2d 853; Lii ¥. 
United States, 9 Cir., 198 F.2d 108; 

’ Cly v. United States, 9 Cir., 201 F.2d 
806; Gordon v. United States, 9 Cir., 
202 F.2d 596; Lee v. United States, 9 

Cir., 238 F.2d 341. 
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4. LIPINSKI v. US. 


instructions referred to™ toti- 
y aren together with the grounds of 
the objections. urged at the trial. Hence 
we are rot required to consider specifica- 
tions 4, 5, 6, 11 and 15 and the part of 
specification 13 which relates to the 
charge.*3 However, we have considered 
them and find no merit in them. 


(12, 13] Specifications 7, 8 and 9 say, 
in effect, that the District Court erred in 
denying the mot ions for judgments of ac- 
quittal—the motions made and denied on 
May 9 1957, renewed and denied on May 
10, 1957, renewed on May 16, 1957, and 
denied on June 17, 1957. The stated 
ground of these motions was, in sub- 
stance, that the evidence was insufficient 
to sustain a conviction of either defend- 
ant on any count of the indictment. The 
evidence was amply sufficient to sus- 
tain a conviction. of each defendarft on 
counts 1 and 2. Since counts 3 and 4 
were dismissed at the close of the evi- 
dence offered by the Government, and 
since the sentences on counts 5-9 added 
nothing to the sentences on counts 1 and 
2, we are not required to decide whether 
the evidence was sufficient to sustain a 
conviction of defendants or either of 


24. Specitications 4, 11 and 15 refer to in- 
struetion< given and 
Lo orefer te instructions refused, The 
instructions referred te in xpecitiertions 
4.5, 6. 1) and Do were on the subject 
of intereeption. The instructions refer- 
red te in) specification 15 submitted a 
form of verdiet to the jury and told the 
jury hew to use it. 


Specifications 0, 


25. Zeigler v. United States, supra; Mosea 
vy. United States, supra: DuVerney ¥. 
Vnited States, supra: Lii v. United 
States, supra: Cly v, United States, . 
supra; Gordon vy. United States, supra. 


them on counts 3-9 or any of them.*® 


Specification 10 says, in effect, that the 


District Court erred in denying the mo- 
tion for a new trial. 
addressed to the District Court’s discre- 


That motion was 


tion, the exercise of which, in the absence 


of abuse, is not reviewable.*?| The record 


shows no abuse.of that discretion. 


Judyments affirmed, 


Richard A. LIPINSKI, Appellant, 


vi 

UNITED STATES of America, 
Appellee. 
No. 5665. 


United States Court of Appeals 
Tenth Circuit. 


Jan. 8, 1958. 


Defendant was convicted of con- 
spiracy to intercept telephone communi- 
cations and of intercepting telephone 
communications between two persons 
and divulging and publishing to third 
person the existence and substance of 


26. See cases cited in footnote 10, 


United States, & Cir, 107 P. 
F.aglesten v. United States, " 


27. tinge v 


38 US: 


Cir, 2 Fob WH: Genter vo United 
States, Cir, TS8 Fila Wo: Adame v. 
United States, % Cie. Web Pood oem; 
Balestreri vo United States, ft Cir. 228 
Fiwd 5; Steiner vo United States, 9 
Cir, 22 Ftd TH; Bloeh vo United 
States, 0 Cir, Los Ftd 1; Pool v. 


Vaited States, 9 Cir. 260 F.24 ST; Pitts 
v. United States, & Cie. Jkt Potd sos; 
Straight v. United States, O Cir, 203 
F.2d sil. 
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such communications without consent of 
persons between whom communications 
took place in violation of federal statute. 
The United States District Court for the 
District of New Mexico, Carl A. Hatch, 
C. J., rendered judgment and defendant 
appealed. The Court of Appeals, Bratton, 
Chief Judge, held that where defendant 
conspired with another in attempt to in- 
tercept woman's telephone communica- 
tions and defendant intercepted com- 
munication between two other persons 
and divulged substance of communica- 
tion to third person without consent of 
persons between whom communications 
took place, even though calls involved 
were intrastate, in view of fact that 
tclephone lines and telephones could be 
used in interstate calls, federal statutes 
were applicable. 


Affirmed. 


1. Commerce C5 


Congress has plenary power to enact 
appropriate legislation for government 
of interstate commerce, for its protection 
and advancement, and for its growth and 
safety, and within range of that power 
lies power to regulate intrastate activ- 
ities when it is necessary for protection 
of interstate commerce. 


2. Telecommunications ©4194 

Where defendant conspired with 
another in attempt to intercept woman's 
telephone communications, intercepted 
telephone communication between two 
persons and divulged substance of com- 
munication to third person without con- 
sent of persons between whom communi- 
cation took place, statutes prohibiting 
and making penal the unauthorized in- 
terception of communications and di- 
vulging their existence and substance 
were applicable, notwithstanding fact 
that there were two systems, one local 
and other long distance, and calls in- 
volved were intrastate, in view of fact 
that telephone lines and telephones could 
be used in interstate calls. Communica- 
tions Act of 1934, §$ 501, 605 as amend- 
ed 47 U.S.C.A. $$ 501, 605. 
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James R. Toulouse, Albuquerque, N 
M. (McAtee, Toulouse & Marchiandy 
Albuquerque, N. M., was with him on 
the brief), for appellant. 

Ruth C. Streeter, Asst. U.S. Atty, Al. 
buquerque N. M. (James A, Borland, y 
S. Atty., Albuquerque, N. M., was with 
her on the brief), for appellee. 


Before BRATTON, Chief Judge, ang 
PICKETT and LEWIS, Circuit Judges 


BRATTON, Chief Judge. 


The indictment in this case contained 
three counts. The first count charge 
that appellant conspired with one Matt 
A. Beller to intercept telephone wir. 
communications between a named won. 
an and others and to divulye and publish 
to another person the existence and cop. 
tents of such communications without 
the authority of the persons between 
whom the communications took place, 
The second count charged that appellant 
intercepted a telephone communication 
between two persons and divulged and 
published to a third person the existence 
and substance of such communication 
without the consent or authority of 
either of the persons betweer whom the 
communication took place. The third 
count was dismissed and therefore no 
further reference need to be made to it. 
Appellant moved to dismiss the indict- 
ment upon the ground that it failed te 
charge a crime against the United States 
in that all of the telephone communica- 
tions allegedly intercepted and published 
were within the State of New Mexico 
and therefore did not involve interstate 
commerce. The motion was denied D.C., 
151 F.Supp. 145, and trial by jury was 
waived. 

The cause was submitted to the court 
on stipulated facts. In respect to the 
charge contained in the first count, these 
facts were stipulated. Appellant agreed 
with Matt A. Beller that appellant would 
intercept telephone wire communications 
made by Leota Beller to other persons 
or by other persons to her without the 
consent of Leota Beller and the persons 
calling her. Such interception would be 
made on the telephone located at the 
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home of Leota Beller in Albuquerque, 
New Mexico, and appellant would divulge 
to Matt A. Beller the fact that telephone 
calls were made and would reveal to him 
the contents and substance of them. Ap- 
pellant installed a tape recorder in a cer- 
tain residence in Albuquerque for the 
purpose of having a telephone wire run 
from the home of Leota Beller to the 
tape recorder. Appellant engaged an, 
employee of the telephone company to aid 
him in connecting the tape recorder with 
the telephone in the residence of Leota 
Beller, and appellant made the connec- 
tion. And appellant attempted to inter- 
cept calls made to Leota Beller but was 
unable to do so. In respect to the charge 
contained in the second count of the in- 
dictment, these facts were stipulated. 
Appellant intercepted a telephone com- 
munication between Pearl Brewer in AI- 
buquerque and another person and di- 
vulged and published to a third person 
the existence and substance of such com- 
munication without the consent or au- 
thority of the persons between whom the 
communication took place. And in addi- 
tion, these facts were stipulated gener- 
ally. There were two telephone systems 
in Albuquerque, one local and the other 
long distance. All of the telephone calls 
involved in both counts were intrastate, 
but all of the telephone lines and tele- 
phones could be used in, interstate com- 
munications by simply dialing “o” and 
requesting the operator to connect the 
line with the interstate system. The 
court adjudged appellant guilty upon 
both counts, suspended imposition of 
sentence, and placed appellant on proba- 
tion for a period of six months. 


{1} The contention urged for rever- 
sal of the judyment is that the indict- 
ment failed to charge an offense against 
the laws of the United States in that 


sections 501 and 605 of the Federal Com- 


munications Act of 1934, 48 Stat. 1064, 
47 U.S.C.A. §§ 501, 605, do not make it a 
crime to intercept and divulge and pub- 
lish intrastate telephone communica- 
tions. <All of the telephone communica- 
tions referred to in the indictment were 
intrastate communications. But Con- 
gress has plenary power to enact appro- 


priate legislation for the government of 
interstate commerce, for its protection 
and advancement, and for its growth 
and safety; and within the range of that 
power lies power to regalate intrastate 
activities when it is necessary for the 
protection of interstate commerce. 
Houston, East and West Texas Railway 
Co. v. United States, 234 U.S. 342, 34 
S.Ct. 833, 58 L.Ed. 1341; United States 
v7. State of Louisiana, 290 U.S. 70, 54 
S.Ct. 28, 78 L.Ed. 181; National Labor 
Relations Board v. Jones & Laughlin 
Steel Corp., 301 U.S. 1, 38, 57 S.Ct. 615, 
81 L.Ed. 893; Weiss v. United States, 
308 U.S. 321, 60 S.Ct. 269, 84 L.Ed. 298. 


[2] Section 605, supra, consists of 
four clauses, separated by semi-colons. 
The second clause provides that “no per- 
son not being authorized by the sender 
shall intercept any communication and 
divulge or publish the existence, con- 
tents, substance, purport, effect, or 
meaning of such intercepted communica- 
tion to any person;”. And section 501 
makes penal the doing or causing to be 
done anything prohibited or declared to 
be unlawful by the Act. In Weiss v. 
United States, supra, the question pre- 
sented was whether upon the trial of a 
criminal case in the United States Court, 
a witness should be permitted to detail 
the substance of an intrastate telephone 
communication which was intercepted by 
wiretapping procedure. In determining 
that the evidence was not admissible, the 
court held that as Congress had power to 
regulate intrastate activities when nec- 
essary for the protection of interstate 
commerce, there was no constitutional 
requirement that the Act, supra, should 
be limited in a manner to exclude evi- 
dence relatirfg to intercepted intrastate 
communications; and that the broad 
language of section 605 should not be 
limited by judicial construction in a 
manner to exclude intrastate communica- 
tions from the protection against inter- 
ception and divulgence. In Benanti v. 
United States, 355 U.S. 96, 78 S.Ct. 155, 
2 L.Ed.2d 126, police officers, acting un- 
der state law, intercepted by wiretapping 
methods a telephone communication ; and 
they were permitted to testify concern- 














ing the substance of the conversations 
overheard. In reaching the conclusion 
that the testimony was improperly ad- 
mitted, the court held in effect that 
the Act, supra, was a comprehensive 
scheme for the regulation of inter- 
state commerce; and that in order to 
safeguard the interests protected under 
section 605, the portions of the statute 
pertinent to the case applied to both in- 
trastate and interstate communications. 
One of the indictments in Massengale v. 
‘United States, 6 Cir., 240 F.2d 781, cer- 
tiorari denied 354 U.S. 909, 77 S.Ct. 
1296, l L.Ed.2d 1428, charged the inter- 
ception of a telephone communication 
and the divulgence of its substance. 
Though not stated categorically -in the 
opinion, it is fairly apparent that the 
telephone communication upon which the 
prosecution rested was. intrastate rather 
than. interstate in character. Treating 
the statute as having application to in- 
trastate communications, the Judgment 
and sentence imposed for its violation 
was affirmed. And in United States v. 
Gris, 2 Cir. 247 F.2d 860, the defendant 
was charged with the offense of inter- 
cepting by Wiretapping procedure and 
divulying the substance of an intrastate 
telephone communication. Found guilty 
and sentenced, the defendant urged on 
appeal that section 605, supra, was 
limited in application to interstate com- 
munications and did not apply to intra- 
state telephone cemmunications. Rely 
ing upon Weiss v. United States, supra, 
the court reiected the contention and held 
that the Act had application. Wiisile the 
result differed, the thrust of the conten- 
tion advanced without <i: 


cess in gach 
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and all of these cases Wats that Section 
605 did nat have application to intrastate 
telephone communications. In the Weisg 
and Benanti cases the result was that the 
evidence detailing the substance of the 
intercepted intrastate 
Was not admissible. 
senyale and Gris cases, the result Was 
that the interception and divulyence of 
intrastate communications constitu 
an offense punishable under the Act. By 
the contention presented and rejected jn 
all of the cases was that the Act did not 
apply te intrastate communications, 
This unanimity of judicial expression 
makes it clear that in the circumstances 
presented here the Act has application 
to the interception and divulgence of the 
substance of intrastate telephone com. 
munications. 


In a further effort to effectuate an 
overturn of the conviction, appellant 
urges that there was no showing that the 
telephones and telephone lines in question 
were used in interstate commerce. Fairly 
construed, the substance of the stipula- 
tion into which the parties entered was 
that the local telephone system and the 
long distance system were integrated 
parts of an aggregated system as a 
whole; and that the system as a whole 
was used in the channels of both intra- 
state and interstate activities. And the 
fact that the system consisting of the 
two constituent parts was used in both 
intrastate and interstate commerce did 
not derogate from the apnlication of sec- 
tion 605 to the particular telephones or 
telephone lines referred to in the indict- 
ment. 


The judgment is affirmed. 
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53. MASSICOT v. USS. 


sidney J. MASSICOT, Robert R. Lirette 
: and James F. Donnelly, Appellants, 
Vv. 
UNITED STATES of America, : 
Appellee. 


No. 16521. 


United States Court of Appeals 
Fifth Circuit. 
April 7, 1958. 
Rehearing Denied May 8, 1958. 


Prosecutions for wilfully intercept- 
ing certain telephone communications 
and divulging and publishing contents 
thereof. The United States District 
Court for the Eastern District of Louisi- 
ana, J. Skelly Wright, J., entered judg- 
ments of conviction and defendants ap- 
pealed. The Court of Appeals, Borah, 
Circuit Judge, held that where one of 
the defendants employed two codefend- 
ants to engage in wire tapping. in view 
of interception of communications in 
question, and in view of fact codefend- 
ants knowingly and wilfully performed 
the wire tap, employer of codefendants 
was fully responsible for the interception 
and divulging as if he had performed 
both acts himself, and in view of such 
fact, jury was authorized to find that all 
of the defendants were principals in the 
crime, notwithstanding the fact that 
none of such defendants participated in 
every element of the offense. 


Affirmed. 
Cameron, Circuit Judge, dissented. 
1, Telecommunications £498 


Section of Federal Communications 
Act proscribing wire tapping, is not 


merely a rule of evidence, but defines a 
crime against United States, and applies 
both to intrastate and interstate com- 
munications. Federal Communications 
Act, §§ 501, 605, 47 U.S.C.A. §§ 501, 605. 


2. Criminal Law ©—974(2) 

Where, in criminal prosecutions, de- 
fendants did not move for arrest of judg- 
ment within five days after determina, 
tion of their guilt, and no further time 
for filing the motion had been fixed by 
the court during the five-day period, trial 
court was without jurisdiction to enter- 
tain such motion. Fed.Rules Crim.Proc. 
rule 34, 18 U.S.C.A. 


3. Criminal Law 414 

In wire tapping prosecution, evi- 
dence, including testimony that a code- 
fendant voluntarily gave federal agents 
a statement, but decided not to sign it on 
subsequent advice of his attorney, sup- 
ported finding that statement was freely 
and voluntarily made, and that govern- 
ment had satisfactorily explained why 
it was not signed, and statement was 
therefore properly received in evidence. 


& Criminal Law 867, 925',(1) 

In prosecutions for wire tapping, 
trial court did not err in denving de- 
fendants motion for mistrial and a new 
trial based on press, radio and television 
reports of statement of government pros 
ecutor that statement of one defendant 
definitely involved other two defendants, 
in view of fact that jurors swore that 
they did not read and know of the state- 
ment, and in view of fact that jurers 
were carefully instructed that they 
should not consider anything they might 
have heard or read elsewhere than in the 
courtrvom. 
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6. Criminal Law <—1168(12) 

In prosecutions for wire tapping, ad- 
mission of one defendant's statement in 
evidence was not prejudicial to codefend- 
ants on theory that it was only link which 
combined all three defendants in a con- 
spiracy to violate statute, in view of 
fact such evidence was merely corrobora- 
tive of other evidence as to relationship 
of all the defendants. 


6 Telecommunications 483 

The Federal Communications Act in- 
tends to punish the unauthorized inter- 
ception and publication of telephone com- 
munications, and if one person deliber- 
ately procures the interception of a com- 
munication to others and divulges and 
publishes the communication so procured, 
that person is guilty under the statute. 
Federal Communications Act, §§ 501, 
605, 47 U.S.C.A. $§ 501, 605. 


1. Telecommunications ©=497 

Where one of three defendants em- 
ployed two codefendants to engage in 
wire tapping, in view of interception of 
communications in question, and in view 
of fact codefendants knowingly and wil- 
fully performed the wire tap, employer 
of codefendants was fuliy responsible for 
the interception and divulging as if he 
had performed both acts himself, and in 
view of such fact, jury was authorized to 
find that all of the defendants were prin- 
cipals in the crime, notwithstanding the 
fact that none of such defendants partici- 
pated in every element of the offense. 
Federal Communications Act, §§ 501, 
605, 47 U.S.C.A. §§ 501, 605. 


ny 


Richard Dowling, New Orleans, La., 
Guy Johnson, Racivitch, Johnson, Weg- 
mann & Mouledovx, New Orleans, La., 
for appellants. 


1. 47 USCA. § 605 In pertinent part 
provides: “*° © ® no person not be- 
ing authorized by the sender shall inter- 
erpt any communication and divulge or 
publish: the existence, contents», sub- 
stance, purport, effect, or meaning of such 
intercepted communication to any per- 
oon * © 2” 

47 US.C.A. § 501 provides: “(ieneral 
penalty. Any person who willfully and 
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Jack C. Benjamin, Asst. U.S. Atty, y | 
Hepburn Many, U.S. Atty., New Orlesy 
La., for appellee. ; 


Before BORAH, TUTTLE, 


and 
CAMERON, Circuit Judges. 


BORAH, Circuit Judge. 


Appellants, Sidney J. Massicot, Rober 
R. Lirette, and James F. Donnelly, wen 
tried, convicted, and sentenced on threw 
counts of a five-count indictment chary. 
ing them with certain violations of th 
Federal Communications Act, 47 US 


C.A. §§ 605 ahd 601," in that they did | 


willfully and knowingly and without au. 
thority of the sender intercept and cause 
and suffer to be intercepted certain tele. 
phone communications by and between 
deLesseps S. Morrison and other named 
persons, and did divulge and publish and 
cause and suffer to be divulged and pub. 
lished to one or more persons the exist. 
ence, contents, substance, purport, effect 


and meaning of the said telephone com. 
munications. 


These separate and consolidated ap. 
peals from the judgments of conviction 
raise eight specifications of error. How- 
ever, before considering these assign. 
ments, a brief statement setting forth 
the uncontroverted facts which were es- 
tablished at the trial would appear in 
order as background for the discussion 
and determination of whether there was 
error in respect to any of the matters 
complained of. 


On January 17, 1956, the date of the 
Louisiana Democratic primary election, 
deLesseps S. Morrison, a candidate for 
governor, was at his home in the City of 
New Orleans. That evening, following 
the closing of the polls, he spoke over his 
residence telephone to several persons in 


knowingly does or causes or suffers to 
be done any act, matter, or thing, in 
this chapter prohibited or declared to 
be unlawful * * ©® shall, upon con- 
viction thereof, be punished for such 
offense, for which no penalty (other than 
a forfeiture) in provided in this chapter, 
by a fine of not more than $10,000 or by 
imprisonment for a term not exceeding 
one year, or both * * °*.” 
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ing the apartment, with the result that 
such conversations could be overheard 
by third persons by the use of a telephone 
or other listening device. 


' ‘The evidence further shows that Mas- 
sicot operated the United Detective 
Agency in the City of New Orleans, that 
Lirette was a full time employee of the 
agency, and that in April, 1955, Donnelly 
had been employed by the agency on a 
part-time basis. The identity of Mas- 
sicot as the person who played back the 
tape reeording was definitely established 
by the testimony of several of the wit- 
nesses there present. The owner of the 
apartment building identified Lirette as 
the man who, on January 14, 1956, under 
the name “Sirette” rented and thereafter 


_ eceupied Apartment “G” for four con- 


secutive nights. This witness further 
testified that during the period in ques- 
tion, she ¢verheard a conversation be- 
tween Lirette and another man in which 
one of them remarked that he was glad 


2. Specification No. 1. “Denial of the mo- 
tion to dismiss is an apparent and grave 
error for the statute under which appel- 
lants were convicted Woes not describe 
a crime against the United States, but 
merely defines a rule of Federal Pro- 
cedure (evidence) .” 


1553 


the other had brought a resorder. uate 
Donnelly, the evidumce shows that be was 
by ine tebepincme company Orso 
March 14, 1948 to May 1, 1966, as an in- 
staller-repairmaa, but that he was absent 


from duty during the peried January 10 
through January 23, 1966. In a state- 
ment which he made to agents of the 
Federal Bureau of Investigation, which 
was admitted over objection, Donnelly 
stated that he knew where the Morrison 
beme was as he had previously worked 
there. when there had been trouble with 
the telephone system; that he knew that 


Merrison’s telephone lines ran directly to 
a. pole in front of his house en which 
there was a cable terminal; 

¢limbed this pole and attached the pair . 


. of wires leading from Apartment “G” 


terminal pair serving the Mor- 
rison residence telephone; and that 
thereafter he went into the apartment, 
checked the wires, and found that the tap 
was working. Donnelly further stated 
that prior to the day the tap was installed 
he made a headset consisting of one ear- 
phone with small alligator clips and a 
condenser, and that the headset was in 
Apartment “G”. 


(1,2) This brings us to a considera- 
tion of appellants’ specifications of error. 
Their principal contention, which is the 
subject matter of specifications Nos. 1 
and 8," is that the statute under which 
they were convicted is merely a rule of 
evidence and does not define a crime 
against the United States, and that in 
any event, as urged in their motion in ar- 
rest of judgment, Congress did not in- 
tend that the crime denounced by the 
statute should apply to intrastate com- 
munications. We find no merit in either 
of these assignments. In Rathbun v. 
United States, 8355 U.S. 107, 111, 78 S.Ct. 
161, 168, 2 L.Ed.2d 134, the Supreme 
Court had occasion to consider the sec- 


Specification No. 8 “Refusal of the 
Trial Court to arrest judgment was error 
as Congress did not intend that the crime 
defined by Section 605 of the Communica- 
tions Act of 1934 should apply to intra- 
state telephone communications.” 
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ond clause of the statute under which ap- 
pellants were convicted, and in language 
which is destructive of appellants’ con- 
tention that the statute does not define 
a crime, the Court pertinently said: 
#e ® ® Section 605 is penal in nature, 
the first violation being punishable by 
a fine of not more than $10,000 or by im- 
prisonment for a term not exceeding one 
year, or both.” See 47 U.S.C.A. § 601. 
And it is clear from the authorities that 
this clause of Section 605 applies both to 


intrastate and to interstate communica- . 


tions. Benanti v, United States, 355 U.S. 
96, 104, 78 S.Ct. 165, 2 L.Ed.2d 126; 
Weiss v. United States, 308 U.S: 321, 60 
S.Ct. 269, 84 L.Ed. 298; United States 
v. Gris, 2 Cir., 247 F.2d 860. As to ap- 
pellants’ motion in arrest of judgment, 
we think the trial court was clearly right 
in holding that it was without jurisdic- 
tion to entertain this motion for the rea- 
son that the motion was not made “with- 
in 5 days after determination of guilt” 
and no further time for filing the motion 
had been fixed by the Court during the 
five-day period. Rule 34, Federal Rules 
of Criminal Procedure, 18 U.S.C.A.;4 
Drown v. United States, 9 Cir., 198 F.2d 
999; Marion v. United States, 9 Cir,, 171 
F.2d 185, certiorari denied 337 U.S. 944, 
69 S.Ct. 1500, 93 L.Ed. 1747. 


[3] Appellants’ second and third spe- 
cifications of error‘ relate to the admis- 
sibility of the unsigned statement which 
appellant, Donnelly made to agents of the 
F. B. I. Counsel first contends that in 
order to discharge its burden of showing 
that Donnelly’s statement was free and 
voluntary, it was the Government's obli- 
gation to explain the absence of Donnel- 


3. Rule 24 of the Federal Ruler of Crim- 
inn) Procedure rends as follows: “The 
evurt shall arrest judgment if the indict- 
ment or information does not charge an 
offense or if the court was without ju- 
risdiction of the offense charged. The 
motion in arrest of judgment shall be 
made within [five] 5 days after deter- 
tuination of guilt or within such further 
time as the court may fix during the 
[five] 5-day period.” 


4. Specifieation No. 2. “The Trial Court 
erred in admitting the statement of Don- 
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ly’s signature thereon and this it faileg | 
to do. It is further contended that t, 
statement which was admitted in gj, 
dence over objection is not a correct a. 
count of what Donnelly told the ageny 
in that the original and concurrent men. 


oranda made on the date of the convery. | 


tion between Donnelly and the agents jp. 
cludes spontaneous utterances which 
were necessary to his defense and which, 
if included in the written statement 
would have established his innocenc., 
The exculpatory statements to which ref. 


erence is made are that Donnelly “didn , 


know anything about the tap” on Mor. 
rison’s telephone, and “didn’t know of 
Sirette or Massicot putting the tap on 
Morrison.” This argument is not at all 
persuasive. The record shows that Dop. 
nelly was questioned first on the after. 
noon of April 25, 1956, when he was met 
in a parking lot in the City of New 


‘Orleans by two special agents of the 


F. B. I. At the outset the agents told 
Donnelly of the nature of their mission 
and carefully explained to him that any. 
thing he said would have to be voluntary, 
that he was entitled to have an attorney 
present during the interview, and they 
advised him of the consequences of mak. 
ing false statements to an agency of the 
government. During the first ten or fif. 
teen minutes of the interview Donnelly 
made the aforesaid exculpatory state. 
ments and denied knowledge of the wire- 
tap installation. Then, on Donnelly's 
suggéstion that they have a cup of coffee 
in order to give him time to “think it 
over”, the three went to a nearby res- 
taurant, and after talking baseball and 
other unrelated matters, Donnelly in 


nelly because that statement is unsigned, 
The lack of signature imposed upon the 
prosecution an additional obligation of 
satisfactorily explaining the refusal of 
the accused to sign—which obligation 
has not been met by the prosecution.” 
Specification No. 3. “The Trial Court 
erred by admitting the statement of ap- 
pellant Donnelly because it was taken, 
or attempted to be taken by an F.B.I1 
Special Agent after that agent had been 
informed by counsel for Donnelly that 
he did not want Donnelly to make a 
statement under any circumstances.” 
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formed the agents that he was ready to 
talk about the case if they would return 
to the car. This they did, and it was 
then that Donnelly made the admissions 
which were included in the statement 
which was admitted in evidence. At the 
end of this initial interview, it was 
agreed that Donnelly would, on the fol- 
lowing day, meet with the agents at their 
office in New Orleans. In accordance 
with this arrangement, on April 26th 
Donnelly appeared at the office of the 
F. B. I. alone, at which time and with his 
express consent the information he had 
given them on the previous day was re- 
duced to the form of a written statement. 
Prior to the dictation of the statement, 
and upon being again fully advised as to 
his constitutional rights, Donnelly stated 
that he did not desire the presence of 
counsel. Whereupon, and in Donnelly’s 
presence and with his participation, the 
statement was dictated by one of the 
agents from notes which he had made 
during the previous (interview. The 
statement was immedijtely transcribed 
by an F. B. I. stenographer and was read 
Wy Donnelly who, while admitting that it 
was true. snid he preferred not to sign it 
until he had an opportunity to show it to 
his attorney. He was then given a copy 
of the statement and it was agreed that 
after he consulted with his attorney he 
would communicate with the agents and 
advise them whether or not he weuld sign 
it. Two days later, on April 28th, one 
of the avents spoke with Donnelly over 
the telephone at which time he stated 
that although the statement was true, 
on the advice of counsel he did not wish 
to sign it. The record standing thus, we 
are in he deul-t that the trial judge right- 
ly conclud-d that the statement 
freely and voluntarily made, that the 
Government had satisfactorily explained 


was 


§. Specifieation No. 4 


presecuter committted 


“The governnent 
reversible error 


during the course of this trial be pubhe 
statements to the effeet that the stare- 
mentief Deenneliv *® © © definitely on- 
other two defendants. Suiney 
J) Massicet. operator of the United In- 
teetive Agenev and Robert Ro Larette, an 


employee of the ageneys” After the im- 


verlveu} the 


why the exculpatory statements were 
not included therein and why the state 
ment was not signed, and that it was 
properly received in evidence. 


[4] Appellants’ additional objection 
to the admissibility of the Donnelly state- 
ment is predicated upon the ground that 
it was supposedly taken by the F. B. I. 
agents after they had been informed by 
counsel that he did not wish his client, 
Donnelly, to make a statement under any 
circumstances, This contention, which 
raises a question of fact, is without sup- 
port in the record. The evidence is all 
one way and to the effect that Donnelly 
did not secure the services of an attorney 
until after he was interviewed by the 
agents and after his statement had been 
transcribed. 


Appellants, in specification No. 4,5 also 
contend that the court erred in denying 
their motions for mistrial and for a new 
trial. These motions were based upon 
the alleged prejudice resulting from the 
publication during the progress of the 
rial of certain remarks made by Gov- 
ernment counsel to a newspaper reporter 
The uncontroverted evidence Which bears 
on this issue shows that at the close of 
the Government's testimony, the Don- 
nelly statement was received tn evidence 
only after the court had nequiesced in 
the request of defense counsel that they 
be permitted to delete therefrom all ref- 
erences to Massicot Lirette: and 
When this statement with these deletions 
Was read to the jury, the Government 
rested its case. Thereupon, the defend- 
ants moved for judgment of acquittal, 
but because of the lateness of the hour, 
argument thereon was deferred until the 
following morning. When the court re- 
convened and after arguments were had, 
counsel for defendants moved for a mis- 


and 


Propitiens comment of the 
Whieh woalleged te have oecurred on the 
second day of the three cay trink, the is- 
sue was raised by ao metion for mistrial 
whieh was denied: amd again, raped 
boy thee sunpepletme mt Of cdelotacotal eviedetere 
in a metion for a new trial The denial of 
beth metione is here alleged as a positive 


Preseeuter, 


epeethcution of error.” 
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trial on the ground that the final edition 
of a local afternoon newspaper of the 
preceding ‘day had printed a story in 
which the Assistant United States At- 
torney was quoted as stating that the 
Donnelly statement “definitely implicated 
all three defendants.” Whereupon and 
after the jury was ordered to return to 
the courtroom, the trial judge instructed 
them as follows: 


“At the close of the case on yester- 
day the Government introduced a 
statement which the witness testified 
was made by the defendant Donnelly. 
You were instructed, and you are 
instructed again, that this state- 
ment may be used as evidence only 
as to the defendant Donnelly, that it 
has no bearing whatever and cannot 
be considered as evidence in con- 
nection with the guilt or innocence 
of the other two defendants, Mas- 
sicot or Lirette * * *.” 


Following this admonition, the court 
then inquired whether any member of 
the jury had read the newspaper story 
and, in particular, the comment or quota- 
tion attributed to the Assistant United 
States Attorney. And when in response 
to this inquiry the court was advised 
that only one juror had read “part of 
that article”, and that this juror had not 
read the Government attorney's state- 
ment, the court overruled the motion for 
mistrial. Subsequently, the case was 
submitted to the jury under instructions 


6. The court instructed the jury in part as 
fellows: “You must take out of your 
mind anything that vou may have heard 
or read elsewhere than this court 

You must make certain that every 


conclusion that seu cone 


it 
Tevet, 
te results from 
Whieh you reeeived here in the 
on the wit- 
decuments Which 


evidence 


jury bow from the witnesses 


Tess stint cged from the 


have been admitted im. evidenes Unless 
you feel that you ean de that, unless 
you feel that you ean take out of your 
mind other considerations which may 


have come te you from other places, you 
will be 
Bile 
mike 


doing great injustiee to one 
You must 


consideration 


or the other in 
thet 
wiich comes before 


this euse 
eortain every 
you in the 


bas come to you from the 


jury room 
e intro- 
from the witnesses or 


ev iddeme 


duced in this case, 


ve The court 
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which were detailed, clear, and com 
They were told that they should CONSidey 
only the evidence adduced at the trialt 
and again admonished that the Donnel 
statement could not be considered by 
them in the determination of the 
or innocence of the other two defend. 
ants on trial. Thereafter, and following 
the return of the jury verdiet, the defeng, 
ants moved for a new trial based » 
“newly discovered evidence” which ¢op. 
sisted of the texts of radio and televisio, 
reports which had been broadcast on th 
second and third days of the trial and 


which included the following: “Feder | 


attorneys in the current wire-tapping 
trial in New Orleans say they have ay 
alleged confession implicating all thre 
defendants who are on trial! for tapping 
the private home telephone of Ney 
Orleans Mayor deLesseps Morrison.” 4 
hearing was had and the _ individuals 
who had served on the jury were sworn 
by the court as witnesses, following 
which the court asked them three spe. 
cific questions relating to the radio and 
television reports.?7 All twelve of the 
jurors answered that they had not heard 
the broadcasts. The court then inquired 
whether there was any further question 
that the defendants would like the court 
to ask the jury. Defense counsel did not 
avail themselves of this privilege, but re- 
quested that they be permitted to per- 
sonally cross examine the jurors, which 
request was refused. We think this rul- 


the 


dence.’ 


from documents udmetted in eve 


isked and received a mesative 


answer te each of the following ques: 
tions: 
e * 
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S Is there any juror whe heard 
that 10:00 DM. broadeast: over WWL 
on January 2th, 157% 

Is there any juror who heard any 
one of these television news broadeasts 
by Tiger Flowers on the morning of Jan 
uary O0th, WOT, and that was the third 


und last day of the trial?" 


wuilt | 


ing of th 
event, no 
that the 
thereby. 
appellant 
one stre: 
jury wer 
no instr 
they sho 
the new: 
sonable | 
of the jt 
on the 1 
that th 
created 
cured b 
a mistr 
new tri 


Wed 
ognize 
overste 
inadve! 
concer! 
import 
that tl 
prosec 
cannot 
had be 
way 
broad 
purit) 
trial j 
took : 
was ¢ 
fied t 
appes 

Unite 

133 . 

ruthe 


8. 
ap 
ent 
et 


th 


omplety 
CONSidgy 
© trialt 
Jonnelly 
red by 
1€ Kuilt 
de feng. 
llowing 
defeng, 
Sed op 
th con. 
€Vinion 
On the 


al and 


"ederal 
apping 
AVE an 
three 
APping 
New 
Vly 
iduals 
sworn 
oWing 
» Spe. 
0 and 
f the 
heard 
uired 
stion 
court 
d not 
it re- 
per- 
hich 
rul- 


f 


WIRETAPPING 


ing-of the court was correct, but in any 
event, no showing has here been made 
that the defendants were prejudiced 
thereby. However, the main thrust of 
appellants’ argument, and certainly the 
one stressed in brief, is that since the 
jury were never locked up and there was 
no instruction to them by the court that 
they should not read, or listen to, or view 
the news accounts of the trial, it is rea- 
sonable to conclude that in some form all 
of the jurors would notice public reports 
on the matter under their scrutiny and 
that the implications and prejudices 
created by the statement could not be 
cured by any means other than entering 
a mistrial or granting the motian for a 
new trial. 


We do not at all agree. While we rec: 
ognize that the Government attorney did 
overstep the bounds of proper conduct by 
inadvertently making a public statement 
concerning the Donnelly exhibit, what is 
important here is that the jurors swore 
that they did not read or know of the 
prosecutor's statement. Consequently, it 
cannot be said that the jury or any juror 
had been improperly influenced or in any 
way affected by the publication «and 
broadcasts complained of, or that the 
purity of the trial was destroyed. The 
trial judge exercised scrupulous care and 
took appropriate action when the matter 
was called to his attention and was satis- 
fied to proceed. His discretion does not 
appear to have been abused. Shushan v. 
United States, 5 Cir., 117 F.2d 110, 116, 
133 A.L.R. 1040; United States v. Car- 
ruthers, 7 Cir., 152 F.2d 512; Reining v. 


8. Specification Nou. 6. “The statement of 
appellant. Donne tly, prejudiced the inter- 
est of the apy llants, Massiest and Lir- 
ette. The sfforts of counsel to delete 
portions of this atatement prejudicial to 
the other defendants were = ineflective. 
So were the attempts of the Trial Judge 
to instruct the jury to disregard the 
atatement insofar as it implicated the 
other two defendants. Therefore. the in- 
troduction of the Donnelly «tutement into 
the evidence in thiq case was prejudicial 
error.” 


9. Specification No. 5. “The refusal of 
the Trial Court to direct a verdict of 


45495 O—60—pt. 5 9 
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United States, 5 Cir., 167 F.2d 362, certi- 
orari denied 335 U.S. 830, 69 S.Ct. 49, 93 
L.Ed. 383. 


[5] Appellants further claim that the 
admission of Donnelly'’s statement in evi- 
dence was prejudicial to Lirette and 
Massicot in that the partion “ ‘I accepted 
part time employment with the United 
Detective Agency. * * ®”’ is the one 
link that combines all three defendants 
in a conspiracy to violate the statute.’® 
This argument which is raised here on 
appeul for the first time is not persuasive. 
When the Donnelly statement was being 
considered in chambers by the court and 
counsel, no objection then, or at any time 
during the trial, was made to the above- 
quoted reference to the United Detective 
Agency. Moreover, the record shows 
that prior to the introduction in evidence 
of this statement the Government had 
conclusively shown that Massicot was 
the owner or operator of the United. De 
tective Agency, and that Donnelly was a 
part-time employee. Thus, the languaye 
objected to did not tend to establish an 
independent fact, but was. merely 
roborative of the other eviden 


(6,7) Finally, appellants urge in 
specifications Nos. 5 and 7% that the 
court should have granted their motion 
for judgment of acquittal for the reason 
that the record failed to establish that 
any one of the three defendants had per 
formed both of the essential clements of 
the crime, t. e., the interception and di- 
vulgence.of a communication; and that 
for the same reason, it was error to 


nequittal is prejudheial error as the ree 
ord of the evidence adduced fouled to es 
tablish that any one of the three appel- 
lants was responsible for both the inter 
ception and «isulgence of the eommuni- 
cation.” 

Specitiention No. 7. “The ch ge te the 
jury is erroncons, in that the indietment 
ix predicated) on the violation of the 
Communications Aet, 47 USCLA] § 
ah, and the jury was instrueted that un- 


der the aider und abettor statute (1S 
USC. § 2) ‘lt is not necessary that 
each defendant actively participate in 


each element of the offense’ ” 
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charge the: jury that under the general 
statute on principals it was not necessary 
that each defendant actively participate 
in each element of the offense. 


The indictment tracks the language of 
the statute '* and charges that the appel- 
lants and each of them “did intercept 
and did cause and suffer to be intercepted 
a telephonic communication * * * and 
did divulge and publish and cause and 
suffer to be divulged and published the 
existence, contents,” etc. of the said in- 
tercepted telephone communication. In 
its general charge the trial judge quoted 
in full the general statute on principals, 
18 U.S.C. § 2,"* and with reference there- 
to instructed the jury, in part, as- fol- 
lows: 

“What this statute means is this, 
that to commit the offense charged in 
the indictment, it is not necessary 
that each defendant actively and 
physically participate in each ele- 
ment of the offense. It is sufficient 
if pursuant to a plan fully known to 
him, the accomplishment of which 
plan would violate Title 47, Section 
501, which is a section of the law 
charged to have been violated in the 
statute [indictment] and * * * ifa 
defendant wilfully and knowingly 
commits an act in furtherance of 
that plan, if that.act atds and assists 
in the accomplishment of the plan, 
and the plan actually accom- 
plished, then the defendant so acting 
is guilty of the offense as a principal, 
in spite of the fact that he did not 
actively and physically participate in 
all phuses of the crime.” 


is 


We think that the court’s charge, when 
considered as a whole, was adequate and 
proper. Appellants’ contention that the 
law will not support their convictions 
unless one or more of. them participated 
in every element of the offense finds no 
support in reason or the authorities. 
Here, the Communications Act plainly in- 
tends to punish the interception and pub- 
lication of telephone communications. If 
one person deliberately procures the in- 
terception of a communication through 


10. AF USO AN. 68 Cas, Sel, 

1h. IS US 6 2) rend ae followea: “(a) 
Whoeser commits an offense against the 
Dnited States, or aids, abets, counsels, 
comm tds, induees, of procures its come 


mission, is punishable as a principal 
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‘ 
others and then divulges and Publish 
the communication so procured, that per | 
son is under the statute guilty. To hoi 
that the Act is violated only when an a. 
cused personally intercepts and divulge, 
the communication would compel ‘us j, 
ignore the plain language of the statu, 
as well as the express holding of i, 
Supreme Court in United States y. Gile 
300 U.S. 41, 57 S.Ct. 340, 81 L.Ed 4%, 
In this case the evidence establishe; 
without any doubt whatsoever that Mas. 
sicot personally divulged and Publishe 
the communications by playing back th | 
recording in the hotel suite. While tly 
evidence did not show that he himsey 
physically intercepted the communig. 
tions, it showed that he as operator of 
the United Detective Agency and a8 the 
employer of Lirette and Donnelly “caus 
or suffered” the interception of the com. 
munications in question. And Donnelly : 
and Lirette knowingly and wilfully per. | 
formed their parts in the completed plan, 
Consequently, Massicot was as fully rm. 
sponsible for the interception ‘and th 
divulgence as if he had performed ‘both 
acts himself. This being so, the jury | 
were authorized to find that Lirette and | 
Donnelly were principals in the crime as 
aiders or abetters by virtue of 18 USC. 
§ 2. See Russell v. United States, 5 Cir, } 
222 F.2d 197: McClanahan v. United 
States, 5 Cir., 230 F.2d 919; Winger. 
United States, 9 Cir., 233 F.2d 440, 


The judgments appealed from ar 
therefore, 


Affirmed. 


CAMERON, Circuit Judge, 
I dissent. 
On Petition for Rehearing. 


PER CURIAM. 


As neither of the judges who con- | 
curred in the judgment of the court in 
the above numbered and entitled cause is 
of opinion that the petition for rehearing 
should be granted, it is ordered that the 
said petition be, and the same is hereby, 
denied. 

Denied. 


“(b) Whoever willfully causes an act 
to be done which if directly performed 
by him or another would be an offense 
against the United States, is punishable 
Qs @ principal.” 
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LADREY V COMMISSION ON LICENSURE TO PRACTICE HEALING ART IN D.C, 
6. Li v. COM! 


Dr. Henry M. LADREY, Appellant, 
v. 
COMMISSION ON LICENSURE TO 
PRACTICE The HEALING ART IN 
The DISTRICT OF COLUMBIA, Ap 


pellee. 
No. 13906. 


United States Court of Appeals 
District of Columbia Circuit. 


Argued April 22, 1958. 
Decided July 31, 1958. 


Certiorari Denied Dec. 15, 1958 
See 79 S.Ct. 288. 


Equity action to revoke license to 
practice medicine and surgery. The 
United States District Court for the Dis- 
trict of Columbia, Alexander Holtzoff, J., 
entered judgment in favor of Commis- 
sion and doctor appealed. The Court of 
Appeals, Danaher, Circuit Judge, held 
that evidence sustained finding that 
physician had committed an abortion and 
patient died as result thereof, and fact 
that witness while telephoning defendant 
permitted police officer to listen to con- 
versation on an extension line, did not 
violate statute forbidding the intercep- 
tion and divulging of communications. 

Affirmed. 

Baselon, Circuit Judge, Edgerton, 
Chief Judge, and Fahy, Circuit Judge, 
dissented. 


1. Physicians and Surgeons ¢11(3) 

In equity action by Commission on 
Licensure to Practice the Healing Art 
seeking revocation of physician’s license 
to practice medicine and surgery in -Dis- 
trict of Columbia, evidence sustained 
finding that physician committed an 
abortion on patient who died as a result 
thereof. D.C. Code 1951, § 2-123. 

2. Constitutional Law ©=-275(1) 
Physicians and Surgeons ¢=-2 

Under District of Columbia Code 
permitting revocation of license because 
of misconduct after institution of action 
in United States District Court for the 
District of Columbia sitting as a court of 
equity, where complaint charged in 


words of criminal statute that physician 
had performed an abortion physician 
could not contend that the word “miscon- 
duct” was too vague and indefinite to 
meet requirements of due process. D.C. 
Code 1951, §§ 2-123, 22-201; Fed.Rules 
Civ.Proc. rule 12(e), 28 U.S.C.A. 
See publication Words and Phrases, 
for other judicial constructions and defi- 
nitions of “Misconduct”. 


3. Physicians and Surgeons 11(2, 8) 
Under statute authorizing District 
Court of the United States for the Dis- 
trict of Columbia sitting as a court of 
equity to suspend license upon evidence 
showing that licentiate has been guilty 
of misconduct, licentiate has available 
to him full protection of rules and “mis- 
conduct” as a ground for suspension or 
revocation is not left as a matter of opin- 
ion but is susceptible to complete exposi- 
tion under rules and requires proof as a 
matter of fact accordingly. D.C. Code 
1951, §§ 2-123, 22-201; Fed.Rules Civ. 
Proc. rule 12(e), 28 U.S.C.A. 
4 Physicians and Surgeons ¢11(3) 
District of Columbia Code provision 
authorizing revocation of license of per- 
son convicted in United States District 
Court for the District of Columbia of any 
felony, without further hearing or pro- 
cedure, provides an additional remedy 
for revocation of license and did not 
clude resort to action in equity by 
mission on Licensure to P 
Healing Art for revocation of ; 
under statute authorising same im case 
of misconduct. D.C. Code 1961, §§ 8, 
123, 22-201. as 


4S Telscomnrantsstions 454 


fe 


interception and divulging of 

communications. D.C. Code 1951, § 3- 
123; Communications Act, § 605, 47 U.B. 
C.A. § 605. 


ae Pe 


Mr. William B. Bryant, Washingtea, 
D. C., with whom Messrs. William Q 








Gardner and Joseph C. Waddy, Washing- 


so; and (2) of failing to notify the police 
or the coroner of her death. 


1. D.C. Code § 3-128 (1961), im the portion 
+ emcee 
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Appellant here complains of erry ; | 
four respects. First, he charges the fy 
ing that he committed the 


of due process, and that revocation of, 
doctor’s license may be had only unjp 
D.C. Code § 2-181 (1951) * following 
viction of a felony. Finally, he 

es, because of the prohibition again 
wire tapping,® the admission of details y 


two telephonic conversations as part y | 


testimony by a police officer who 


on a telephone extension while a mater | 


witness talked by telephone to the » 
pellant. 


I 
{1] The trial court’s findings of fa 


emerged from a conflict which it wy | 


whatever acts were involved. 
decedent died as a result 
adventure. We cannot 
court’s findings have been 
clearly erroneous, indeed a 
ination of the transcript 


Fat 


agreement with the findings of the trie | 


and the conclusions based thereon. 
II 


[2] The Code’s use of the word “mis ° 


conduct” * seems at first reading to pre 


United States for the District of Colun- 
bia of any felony, the court, without fur- 


& 47 UB.C.A. § 605 (1962) reads in perti- 
meat part. 

“@ © © and no person not being ac- 
thorised by the sender shall intercept 
any communication and divulge or pub 
lish the existence, contents, 
purport, effect, or meaning of such inter- 
cepted communication * * °,” 
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Jem in that no statutory stand- 
ee. its present application 
have been set forth. When we perceive, 
however, that the statute permits revoca- 
tion upon this ground only after the 
institution of action in the United States 
District Court for the District of Colum- 
bia sitting as a court of equity, we first 
may fairly look to the act as a whole, its 

and objectives, and then to the 
complaint itself and to the pleadings of 
record. In this perspective, we observe, 
Paragraph 3 of the complaint was quite 
specific in that the “misconduct” charged 
had been spelied out in the words of the 
criminal statute which defines the of- 
fense.® Surely appellant may not he 
heard to say that the allegations as to the 
particular offense are not sufficiently 
stated.® ° 


There was no claim at the trial that ap- 
pellant had not been fully apprised of the 
nature of the offense. Had he been in 
doubt as to particulars either to enable 
him to plead or to prepare for trial, he 
might have moved for a more definite 
statement under the Rule.” 


There has been no claim of variance 
between the allegations and the proof. 
There is no suggestion that the complaint 
and the evidence offered to support it had 
involved elements of surprise prejudicial 
to the appellant’s case® It is not argued 
that the statute transcends the power of 
Congress or that practitioners of medi- 


$ D.C. Code § 22-201 (1962) reads in part: 
“Whoever, with intent to procure the 
miscarriage of any womnn, prescribes or - 
administers to ber any medicine, drug, 
or substance whatever, or with like intent 
uses any instrument or means * .* *%."* 
There was no claim by appellant that he 
had acted to preserve the victim's life: 
he denied the charge. Cf. D.C. Code § 22- 
201 (Supp. VI 1957). 


6.’ Powers v. United States, 1942. 75 U.S. 
App.D.C. 371, 128 F.2d 300, certiorari de- 
niel, 1942, 316 U.S. 683, 62 S.Ct. 1:00, 
96 L.Ed. 1764. 


7. Fed. R.Civ.P. 12(e), 28 USCA. and 
see generally, Moore, Federal Practice 
12.18 (21 ed. 1948). 


& Cf. Berger v. United States, 19535, 205 
U.S. 78, 82. 55 S.Ct. 629, 79 L.Ed. 1314. 
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cine may not be regulated.? It is argued, 
and the point is raised here for the first 


- time, that the statute is “so vague and 


indefinite as to violate the requirements | 
of due process.” 


[3] After, providing that the District 
Court sitting as a court of equity may 
revoke a license.where the licentiate “has 
been guilty of misconduct or is profes- 
sionally incapacitated,” * the Code con- 
tinues- that proceedings shall be com- 
menced by verified petitien. “Proceed- 
ings shall be conducted according. to the 
ordinary rules of equity practice and 
such supplementary rules as said [Dis- 
trict Court] may deem expedient to carry 
into effect the purpose and intent of this 
chapter.” The Court is authorized to 
determine whether a license shall be sus- . 
pended or revoked. Its decision is sub- 
ject to appeal to this court. 


The “Healing Arts Practice Act, Dis- 
trict of Columbia, 1928” repealed the 
earlier act governing the practice of 
medicine and surgery in the District * 
which by its section 10 had committed 
revocation to a board of medical super- 


visors. The board had been authorized 


to act for various causes, such as the “em- 
ployment of fraud or deception in pass- 
ing the examinations *- * * chronic 
inebriety, the practice of criminal abor- 
tion, conviction of crime involving moral 
turpitude, or unprofessional or dishonor- 
able conduct.” The present act elimi- 


@ Cf. Williamson v. Lee Optical Co., 1955, 
H8_ U.S. 483, 488, 75 S.Ct. 461, 09 L.Ed. 
SS; Wateon v, State of Maryland, 1910, 
218 U.S. 173, 30 S.Ct. 644, 54 LEd. 947; 
Kemp v. Bourd of Medical Supervisors, 
infra note 18. ; 


10. Supra note 1. 


it. Act of February 27, 192), 45 Stat. 
1226. For a:lditional background, see 
IL.R.Rep. No. 2009, 70th Cong. 2d Sessa. 
(1029) re S. 32936 and House debate 70 
Cong. Ree. Part 3. 3272 e acq., 7th 
Cong. 24 Seas. (1920). 


12. Act of June. 3, 1490, 2D Stat. 198. 


13. Cf. Czarra v. Board of Medical Sxu- 
pervisers, 1905, 25 App.D.C. 443. There 
this court had snid that the practice 
of criminal abortion, though made a 
separate criminal offense, was “sufficient 
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nated the board of medical supervisors as 
judges in revocation proceedings and 
substituted the United States District 
Court, sitting as a court of equity. The 
licentiate in every case has available to 
him the full protection of the Federal 
Rules. “Misconduct” as a ground for 
suspension or revocation is not left as a 
matter of opinion ™ but is susceptible to 
complete exposition under the Rules and 
requires proof as a matter of fact accord- 
ingly. 


‘Nor can we doubt that every medical 
practitioner knows fully that the per- 
formance of a criminal abortion is mis- 
conduct." He need not guess at the 
meaning of the term in view of his status 
and the Code which governs. “The. rea- 
son of the law, as indicated by its general 
terms, should prevail over its letter, when 
the plain purpose of the act will be de- 
feated by strict adherence to its verbi- 
age.” * The purpose of the statute here 
is clear and calls for no further explora- 
tion into semantics."7 Congress intended 
to provide a remedial measure for the 
protection of the public,"* and “miscon- 
duct” certainly included, and must have 


cause” for revocation. On the other 
hand, distribution of a lewd publication 
was held not to ground the Board's find- 
ing of unprofessional or dishonornble 
conduct, since such terms had not been 
defined. Thua insufficient safeguards had 
been provided for the practitioner “when 
prosecuted for the commission of a minor 
offense.” Id, at page 404. 


14. Cf. American School of Magnetie Heal- 
ing ¥. MeAnnulty, 19"92. 187 U.S. 04, 1o4- 
106, 23 S.C. 33, 47 LEd. 90. 


15. °Cf. United Staten v. Warzbach, 12:0, 
280 TLS, 206, at page 200, 50 S8.Cr. 167, - 
at page 169, 74 L.Ed. Ts, where Holmes, 
J. writes: 

“(The objection] would be open even if 
we acvepted the limitations that) would 
make the law satisfactory te othe re. 
epondent’s counsel, But we imagine that 
no one not in search of tronble would 
feel any. Wherever the law draws a line 
there will be cases very near each other 
On Oppesite The course 
of the line may be uoneertsin, but no one 
ean come 


Miche, Precise 


near it Without knewing that 
he does wo, if he thinks, amd af he dows 


ae, it is fanutier te the criminal law to 
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i 


been known by a medical Practitioner, | 
have included, the performance ot 
illegal abortion.¥* | 
‘We need not rest upon the foregoin 
for quite apart from what has been ,' 
the appellant failed in the District 
to raise any question as to the constity 
tionality of the statute. Accordingly, y 


go no further into this aspect of the 
case.% 


II! ; 


{4} It is insisted that, in any event, 
resort may not be had to proceeding | 
under D.C. Code § 2-123 (1951), for re. 
ocation may be ordered only after em, 
viction of a felony. We are: pointed 4 
D.C. Code § 2-131 which provides thy 
if one licensed “be convicted in the Dis. | 
trict Court of the United States for th | 
District of Columbia of any felony, thy | 
court, without further hearing or proce. | 
dure, may suspend * * * of May re. 
voke, the license * * * of the d& 
fendant, in addition to imposing any 
other penalty provided by law.” This 
section simply provides an addition 
remedy and for summary action whens | 


make him take the rixk. Naxh v, United 
States, 220 U.S. 573, 33 S.Cr. 780, 57 L 
Ed. 1222." And see Rathbun v. United 
States, 1957, 355 U.S. 107, 108, 78 S.Ct 
161, 2 L.R2d 134; United States y, 
Ragen, 1942, 314 U.S. 513, 523, @ § 
Ct. 274. 8b Ld. 383. 


16. Pickett v. United States, 1910, 216 US, 
45, 461, 30 S.Ct. 265, 267, 4 LEa 
th; United States v. Petrillo, 1947, 232 
U.S. 1, 7, 67 S.Ct. 15838, 91 L.Ed. 1877. 


17. See, however, as to “miscondact,” Hat- 
field v. New Mexico State Board of Reg- 
istration, etc., 1956, GO N.M. 242, 246, 290 
P.2d 1077, 1080. 

(8 Kemp v. Board of Medical Supervisors, 
1917, 46 App.D.C. 173, 180. 


19. Cf. Cherry v, Board of Regents, 1942, 
250 N.Y. 148, 158, 44 N.E.2d 405, 411. 


Duignan v. United States, 1927, 274 
U.S. 105, 200, 47 S.Ct. 566, 71 LEd. 906; 
Wong Tai v. United States, 1927, 27 
U.S. 77, 38. 47 S.Ct. 300, 71 L.Ed. M5; 
ef, Ullmann v. United States, 1004, 30 
U.S. 422, 49 note 15, 76 S.Ct. 497, D7, 
100 L.Ba. 511; and see generally, United 
States vo Petrillo, supra note 16, 332 US. 
at page 10, GT S.Ct. at page 143. 


20. 
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licentiate shall here have been convicted 
of “any” felony. It is clear that any such 
conviction is to be deemed to establish 
without more, the unfitness of the licenti- 
ate to continue to hold a license. The 
gection avoids circuity and duplication in 
proceedings.** Dispelled is all necessity 
for weighing offenses involving moral 
turpitude and like considerations.** 
Moreover, the felony to predicate any 
such summary forfeiture must have been 
committed in the District of Columbia, 
where as proceedings under D.C. Code § 
9-123, may rest upon a comparable of- 
fense committed in nearby Virginia, 
where appellant also had an office, or 
elsewhere, with or without conviction.*3 
The appellant has mistakenly argued that 
aconviction of “any felony” is a prereq- 
visite to an equity proceeding for rev- 
ocation under § 2-123. 


IV 


[3] Detective-sergeant Gosman was 
permitted, over appellant's objection, to 
relate the details of a telephone conver- 
sation between appellant and one Mat- 
thews who had told appellant of the 
pregnancy of the deceased woman and 
who then arranged to bring the woman 
to appellant's office. Matthews at the 
police headquarters had given a state- 
ment to officers of the homicide squad. 
Thereafter, while still at headquarters, 
with the officer on an extension telephone 
as Matthews knew, he phoned the appel- 
lant who was in his own office. Mat- 
thews told the appellant he had been 


21. Sve Kemp v. United State. 
App.D.C. 559, 51 LRA LN S., 
tivrari denied 1914, 254 U.S. Ti, 24- 
S.Ct. 675. S58 L.Ed. 1579, and compare 
note 18, supra. 


1914, 41 


S25, cer- 


22. Cf. Kemp v. Board of Medics! Super- 
visors, supra note 18.) It may be noted 
that many acts are speciticaliy proscribed 


by various sections of the Code as to 
which penalties are provided by 11C. 
Code § 2-130 (Supp. VEIL 157). In ad- 


dition, if one unlawfully practiews” the 
healing arts and is convicted accordingly, 
future violations may be enjeined under § 
2-132. 
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questioned throughout the entire day by 
the police and that he was scared. aa 


“Dr. Ladrey told Matthews to come to 
his office,” the officer testified, and then 
appellant hung up the telephone. 


“Matthews made a second telephone 
call in the same manner,” and (we omit 
some detail) “Dr. Ladrey told Matthews 
to catch a taxicab and come directly to 
his office on N Street.” After further 
conversation, “Dr. Ladrey asked Mat- 
thews if he was sure he wasn’t being fol- 
lowed by the police. He stated he was 


sure he wasn’t being followed by the po- 
lice.” 


When appellant was interviewed by the 
officer, ‘He admitted most of the conver- 
sation,” but denied asking “Are you sure 
you are not being followed by the po- 
lice’’[ 7] 

es 

So ran the testimony which appellant 
urges was erroneously admitted on the 
ground “that Gosman’s monitoring on an 
extension telephone constituted wire tap- 
ping.” He argues that “Matthews’ ‘ac- 
quiescence’ to Gosman’s listening can 
hardly be equated with ‘authorizing’ him 
to listen,” and that “there is no circum- 
stance which will support the theory that 
Matthews authorized Gosman to dirulge 
the conversation.” Thus the statute *4 
was violated, he claims, in that the ap- 
pellant had not authorized the officer to 
“intercept” and to “divulge” the inter- 
cepted communication.*% 


We must reject his contention. No one 
is bound to answer a ringing telephone. 
23. It has been held elsewhere that rev- 
ocation proceedings may rub against a 
licentiate even after his acquittal on an 
abortion charge Nee, e. g.. Munk v. 
Frink, 10s, ST Neb. 6°51, GS, lla NW, 
fe, OSS, IT LABRALN.S., 4500. 


24. 


Supra note 3. 
25. He relies upon United States v. Pola- 
kof, 2 Cic.. 1940, 112 Fick Ses, 29 
A.LR. #7: Sullivan vo United States, 
1955, 95 U.S Appbec. 7s. 219) Fiza 
Tt), Both eases suggest that the resper- 
tive parties to a 
tien are “senders.” 


telephonic conversa- 
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If he does pick up the receiver, he is not 
required to talk to the outside caller. If 
he chooses to talk, he may well under- 
stand that the calling party, the original 
“sender,” may have others listening to 
the conversation, whether in a group 
around the caller’s telephone or on an ex- 
tension attached to it. Quite apart from 
any such observations, the Supreme 
Court has passed upon the point,™ ad- 
versely to appellant’s claim. ‘Each party 
to a telephone conversation takes the 
risk that the other party may have an 
extension telephone and may allow an- 
other to overhear the conversation. 
When such takes place there has been 
no violation of any privacy of which the 
parties may complain.”*7 The Court 
held squarely that Section 605 had not 
been violated, for there had been no “‘in- 
terception” as Congress intended the 
word to be used. We need go no further. 


We reviewed this case en bane because 
of the importance of various aspects of 
the appellant’s case. After extensive 
consideration of the several points, we 
are satisfied there is no error. 

Affirmed. 


BAZELON, Circuit Judge, with whom 
EDGERTON, Chief Judge, and FAHY, 
Circuit Judge, join (dissenting). 


I dissent from the majority's holding 
that Detective Sergeant Gosman’s testi- 
mony concerning the telephone conversa- 
tions was properly received in evidence. 
If that testimony was inadmissible the 
Government does not contend that it was 
not prejudicial. The testimony recount- 
ed two telephone conversations between 
appellant and one Matthews, the par- 
amour of fhe deceased woman upon 
whom the abortion was allegedly com- 
mitted, to which police listened on an 
extension telephone. The calls were 
made by Matthews from the office of the 
Homicide Squad where he was being 
questioned. He knew—but appellant did 


26. Rathbun wv. United States, xupra note 
Ih, 3 US. at pages 110-111, 78 S.Ct 


at pages 165-164 


261 F.2d—64% 
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not know—that the police were listening 
to the conversations. Upon defeny 
counsel’s objection to Sergeant Gosman, 
testimony as “wire tap evidence” 
trial judge ruled the testimony adming) 
ble because “one of the parties acqyi | 
esced in the conversation being inte, 
cepted.” He said it did “not make any 
difference” to his finding of acquiesceny 
that this party was in the custody an 
control of the police. 


Sectiop 605.of the Federal Communicy | 
tions Act, 48 Stat. 1103, 47 USCA, | \ 
605, commands that “* * * no pep. 
son not being kuthorized by the sender | 
shall intercept any communication an 
divulge or publish the existence, contents, 


_ substance, purport, effect, or meaning of 


such intercepted communication to any | 
Mem ~ 7 FJ 


The question is whether Sergeant Gos. | 
man “intercepted” the communication 
between Matthews and the appellant 
The majority treats the Supreme Courts 
recent decision in Rathbun v. Unite 
States, 1957, 355 U.S. 107, 78 S.Ct. 161, 
2 L.Ed.2d 134, as dispositive of this 
issue. I disagree. In Rathbun, one 
Sparks, a telephone subscriber, expected 
a long distance call threatening his life. 
He “requested” the police to overhear the 
conversation on his telephone extension, 
and they complied with his request. 355 
U.S. at page 108, 78 S.Ct. at page 162. 
The request was voluntary in every 
sense. The Supreme Court held that 
compliance with the request was not an 
“interception.” The present case is quite 
different. There is nothing to suggest 
that Matthews, who telephoned to the 
present: appellant, invited or requested 
the police to listen to the conversations. 
On the contrary, it is quite as likely that 


. the plan to have the police listen and even 


the plan to have Matthews telephone to 
the appellant, originated with the police. 
It is not even clear that Matthews freely 
consented, though he did at least submit. 


27. Id. 355 U.S. at page 111, 78 S.Ct. at 
page 164; and see discussion, Bradley 
and Hogan, Wiretapping: From Nar- 


done to Benanti and Rathbun, 46 Gea 
LJ. 418, 434 et seq. (1958). 
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He wes not using his telephone but a 
police telephone. There is nothing to 
suggest that he could have prevented 
them from using their own telephone in 
their own way. In other words, there is 
no evidence that he could have made the 
calls without their listening to it. It 
does not even appear that they consulted 
him instead of merely telling him they 
were going to listen. In my opinion the 
‘Rathbun rule, that there is no intercep- 
tion of a telephone conversation when 
one party to it invites a third person to 
listen, has no application to these facts. 


Since the record does not show wheth- 
er or not there was intercept ion, I would 
vacate the judgment and remand the case 
to the District Court for reconsideration 
upon a supplemented record. . 

In that disposition of the case it is not 
necessary to reach the constitutional 
question of the validity of the license rev- 
ocation statute. But, since I read the 
majority as deciding that question, it is 
permissible to record my dissent from its 
conclusion. 


‘ The statute, D.C.Code § 2-123. au-— 


thorizes the District Court to revoke a 
doctor’s license “upon evidence showing 
to the satisfaction of the court that [he] 
has been guilty of misconduct * *.” 
Emphasis supplied. No one, I suppose, 
would suggest that Congress may validly 
authorize the District Court to convict 
an individual of a crime and sentence 
him to fine or imprisonment for being 
guilty of “misconduct.” Such a stand- 
ardless criminal] statute would obviously 
be void for vagueness. And. as‘ this 
court has said; “the principles that apply 
in the protection of” a doctor’s right to 
practice his profession “are of the same 
general nature, though not in all particu- 
lars, as those which safeguard him when 
prosecuted for the commission of « minor 
offense.” Czarra v. Board of Medical 
Supervisors, 1905, 25 App.D.C. 443, 454. 


sor statute of D.C.Code § 
authorized license revocation on a finding 
of “unprofessional or dishonorable con- 
duct.” 


We said: . a 
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In Czarra, we held invalid the predeces- 
2-123 which 


“Doubtless all intelligent and fair- 
minded persons would agree in the 
opinion of the.board of medical su- 
pervisors that the act charged 
against the appellant in the case at 
bar amounted to conduct both un- 
professional and dishonorable. But 
this is not the test of the validity 
of the particular clause of the stat- 
ute. The underlying question in- 
volved in all cases that may arise is 
whether the courts can uphold and 
enforce a statute whose broad and - 
indefinite language may apply not 
only to a particular act about which 
there would be little or no difference 
of opinion, but equally to others 
about which there might be radical 
differences, thereby devolving upon 
the tribunals charged with the en- 
forcement of the law the exercise of 
an arbitrary power of discriminat- 
ing between the several classes of 
acts.” 25 App.D.C. at page 453. 


We concluded that the standard provided 
~—“unprofessional or dishonorable con- 
duct”—was essentially no standard at all. 
Yet that standard, in a statute dealing 
with the medical profession, is probably 
clearer and more definitive than the “mis- 
conduct” standard ‘provided by the in- 
stant statute. The earlier-statute would 
at least exclude as a ground of revoca- 
tion such misconduct as does not reflect 
on professional standing or personal hon- 
or. Under the present statute any mis- 
conduct --even traffic offenses could, in 
the uncontrolled discretion of the Dis- 
trict Court, serve as a Lasis for revoking 
a license. 
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U. 


shown for searching each house, or, 
in this case, each apartment. 


“# © © Federal courts have con- 
sistently held that the Fourth 
Amendment’s requirement that a 
specific ‘place’ be described when ap- 
plied to dwellings refers to a single 
living unit. 

“e © The basic requirement 
is that the officers who are com- 
manded to search be able, from the 
‘particular’ description of the search 
warrant to identify the specific place 
for which there is probable cause to 
believe that a crime is being com- 
mitted. * * * But. the warrant 
here cannot be saved by the limiting 
effect of naming the persons whose 
residences are to be searched, be- 
cause it expressly commanded the 
search of the entire building. * * 

“If the officers had found that the 
defendants were the only ones living 
in the apartment building and that 
no innocent persons had actually 
suffered an unjustified search, the 
warrant would still be invalid. The 
validity of the warrant is dependent 
on the facts shown in the affidavit 
before the issuing authority. * * 

“We are not being overtechnical 
in this. We are merely insisting, as 
we must, that in issuing search war- 
rants the requirements of the 
Fourth Amendment be met. If inno- 
cent people were actually subjected 
to an unjust search under the war- 
rant in question here, as might well 
be the case, it could still be argued 
that the defendants were not harmed 
thereby and, thus, should not be able 
to challenge the warrant because 
its coverage was too broad. * * ® 
this argument has not been accept- 
ed by the courts because they are de- 
termined to discourage the practice 
of issuing warrants without a sufti- 
cient showing of cause, or, as in this 
case, when the cause shown does not 
cover as broad an area as the com- 
mand to search.” 


In summary, the affidavits and the 


warrant refer only to 2144-8th St., N. 
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BARBOUR 


W., and for the purposes of this poj 

assume that ‘they establish Probable 
cause for a search of said premises, But, 
2144-8th St., N. W., was not the prem. 
ises searched; 2124-8th St., N. W. way 


It is to be observed in a situation of 
this kind that the search warrant issued 
in a particula: case may be, and often is 
executed by an officer, or officers, wh 
have no knowledge concerning the actu! 
place to be searched. Officers acting jn 
this situation would, from a reading of 
the address in the warrant, obviously 
search a premises for which a search 
warrant had been issued without pro}. 
able cause. 


The Court feels under the circum. 
stances that the search in the present 
situation was an improper one, and the 
Court accordingly grants the defendant's 
motion to suppress the use of the contra. 
band in this case as evidence against the 
defendant in the trial of this case, 


ry 
© § ary sense svitt 
t 
UNITED STATES of America 
Vv. 


Leroy F. BARBOUR. 
Cr. No. 471-58. 


United States District Court 
District of Columbia. 


July 14, 1958. 


Proceedings on defendant's motion 
to suppress evidence. The District 
Court, Tamm, J., held that information, 
obtained by police officer when he lis- 
tened, by means of telephone extension, 
to conversation ensuing when, at officer's 
instance, special employee of narcotics 
squad placed telephone call, had not been 
obtained in violation of statute prohibit- 
ing person unauthorized by sender from 
“intercepting” any communication, and 
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ra h impropriety 
hat there was no suc 
aera of search warrant procured 
o officers acting upon such information 
cae require suppression of narootics 
seized under color of warrant. 


Order accordingly. 


1. Criminal Law 395 


Telecommunications 495 
Information, obtained by police offi- 


cer when he listened, by means of tele- 
phone extension, to conversation ensuing 
when, at officer's instance, special em- 
ployee of narcotics squad placed tele- 
phone call, was not obtained in violation 
of statute prohibiting person unauthor- 
ized by sender from “intercepting” any 
communication. and there was no such 
impropriety in issuance of search war- 
rant procured by officers acting upon 
such information as would require sup- 
pression of narcotics seized under color 
of warrant. Communications Act of 
1934, § 605, 47 U.S.C.A. § 605. 


®, Arrest 63(4), 71 

When defendant entering place 
where he lived while officers were con- 
ducting search for narcotics there, pur- 
suant to Warrant, dropped what he was 
carrying and reached into his pocket and 
attempted to pull out envelope, officers 
had probable cause to believe that defend- 
ant had narcotics in his possession un- 
lawfully and were justified in) placing 
him under arrest and searching his per- 
son, 26 U.S.C.A. (1.R.C.1954) § 470400). 


—_—_o———— 


Oliver Guasch. U. S. Atty.. and Joseph 
M. Hannon, Asst. U. S. Atty.. Washing- 
ton, D. C.. for the United States. 

Jean F. Dwyer, Washington, D. C., 
for defendant. 


TAMM. District Judge. 

The defendant has filed a motion to 
suppress evidence, namely, ten capsules 
of alleged heroin mentioned in counts 
one and two of the indictment, and one 
hundred capsules mentioned in counts 
three and four of the sume indictment. 
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The grounds upon which he relies in sup- 
port of this motion to suppress the ten 
capsules are that they “were seized from 
the house where he was Ifving under 
color of a search warrant that was im- 
properly issued, in that it is tainted 
with wiretapping and the affidavit is in- 
sufficient to justify its issuance.” The 
grounds upon which he bases his motion 
as to a suppression of the one hundred - 
capsules are, “that they were seized from 
his person without a warrant of any kind, 
at a time when he was committing no 
crime, and not in the course of a valid 
arrest.” As these two points will be 
treated differently, each will be discussed 
separately. 


The facts are as follows: a police offi- 
cer had a special employee of the nar- 
cotics squad place a call to AD 2-4459, 
and the former listened to the conversa- 
tion by means of a telephone extension 
between the special employee and one, 
“Sonny”, wherein arrangements were 
made for a purchase of narcotics. Dur- 
ing the conversing, Sonny told the special 
employee that narcotics were presently 
on the premises, 62-P St., N.W., and that 
“Leroy” was there and “had his bag.” 
The special employee, under the surveil- 
lance of the police, then proceeded to the 
above and purchased heroin. 
The police officers acting upon this in- 
formation then secured a search warrant 
for the entire premises 62-P St.. NW, 
and proceeded to these premises. Upon 
their arrival, they knocked at the door 
but receiving no response they broke in. 
Once inside, they observed a number of 
people, narcotics paraphernalia such as 
syringes and needles, and the ten cap- 
sules of heroin. Shortly thereafter, Le- 
roy F. Barbour, the defendant named 
herein, entered, and was carrying a bay 
of yroceries. The police informed him 
who they were and of their purpose and 
authority. Thereupon, Barbour dropped 
the bag and reached into one of his poc- 
kets and began to remove an envelope. 
Sceing this, the police seized him and se- 
cured him after some scuffling and 
grappling. They then searched Barbour 


address 
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after arresting him, and found the one 
hundred capsules. 

The first point to be treated deals with 
the seizure of the ten capsules. The 
main contention of the defendant is that 
the information that the police originally 
obtained which served as a basis for the 
search warrant was secured as the result 
of illegal wiretapping in that the police 
officer, by listening in on the conversa- 
tion between the special employee and 
Sonny, was violating T. 47 U.S.C.A. § 
605. The defendant relies mainly upon 
the case of United States v. Stephenson, 
D.C.D.C., 121 F.Supp. 274. The defend- 
ant in that case was charged with having 
committed perjury before the House of 
Representatives Subcommittee on De- 
fense Activities. One of the false state- 
ments attributed to him was his claim 
that he had never talked to a Mr. Parsons 
from the Century Company. Parsons, 
who was not a Government agent, pre- 
viously had a recording device attached 
to his telephone which would record all 
conversations made on the telephone. 
Parsons turned over a recording of a 
conversation between Stephenson and 
himself to the United States Attorney's 
office. Stephenson, at the time of the 
telephone conversation, knew nothing of 
this recording device, nor was he warned 
about it in any manner. He filed a mo- 
tion to suppress the recording. 

The pertinent portion of T. 47 U.S.C. 
A. § 605 involved was this: “*® * ® 
no person not being authorized by the 
sender shall intercept any communication 
and divulge or publish the existence, con- 
tents, substance, purport, effect, or mean- 
ing of such intercepted communication 
to any person.” 

Judge David Pine in the Stephenson 
case held that Parsons, although a party 
to the call, was included in the terms of 
the statute for it specifically states, “‘no 
person”. He also held that Parson’s acts 
constituted an interception within the 
meaning of the statute: “Both in space 
and time, the taking in this instance was 
before the arrival of the communications 
at the destined place.” 121 F.Supp. at 
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page 277. He further held that the play. 
ing back of the record in Court Would 
constitute a divulgence, and in det», 
mining who is a “sender” under the stat, 
ute he held that each party is alternate) 
a sender and a receiver. He went fy, 


ther and said that the privilege Sante | 


by the statute would be invalid if ty 
party originating the call had the power 
to surrender the other's privilege—, 
privilege is mutual and both must eq», 
sent to the interception of any part of th 
talk. He concluded that Parson's acts 
were in violation of Sec. 605 and grante, 
the motion to suppress the recording, 


One question that must he answere 
preliminarily is what constitutes an yp. 
authorized interception within the meap. 
ing of Section 605. There is no ypj. 
formity on this point but rather, gs 
Chief Justice Warren stated in the case of 
Rathbun v. United States, 355 U.S. 107, 
78 S.Ct. 161, 162, 2 L.Ed.2d 134, “The 
federal courts have split in their deter. 
mination of this question.” Ag seen 
in the Stephenson case, Judge Pine held 
that the recording of the conversation 
constituted an unauthorized interception 
within the meaning of the statute. How. 
ever, in the case of Flanders v. United 
States, 6 Cir., 222 F.2d 163, there isa 
factual situation related to the present 
one. Merritt, in Nashville, upon the 
urging by agents of the Bureau of Nar. 
cotics, called the defendant who was in 
New York and asked him to bring some 
heroin to Nashville where it could be sold 
for a good price. While Merritt talked 
to the defendant, the agents with the 
consent and knowledge of Merritt lis- 
tened to this conversation on extension 
telephones. Subsequently, the defendant 
was arrested, tried, found guilty by a 
jury and sentenced. He then appealed. 
The only question before the court on ap- 
peal was: did the District Court err in 
refusing to grant appellant’s motion to 
suppress the evidence secured in the 
telephone conversation on the ground 
that it constituted an interception of a 
telephone communication in violation of 
T. 47 U.S.C.A. § 605? 
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The Court, through Circuit Judge 
McAllister, traced the history of the 
treatment which this question had re- 
ceived citing United States v. Yee Ping 
Jong, D.C.Pa., 26 F.Supp. 69; United 
States v. Polakoff, 2 Cir., 112 F.2d 8838, 
134 A.L.R. 607; Gollman v. U. S., 316 
US. 129, 62 S.Ct. 993, 86 L.Ed. 1322; 
Reitmeister v. Reitmeister, 2 Cir., 162 
F.2d 691. 

In the case of Goldman v. U. S., supra 
[316 U.S. 129, 62 S.Ct. 995], the Supreme 
Court treated the word “intercept” as 
follows: 

“As has rightly been held, this 
word indicates the taking or seizure 
by the way or before arrival at the 
destined place. It does not ordi- 
narily connote the obtaining of 
what is to be'sent before, or at the 
moment, it leaves the possession of 
the proposed sender, or after, or at 
the moment, it comes into the pos- 
session of the intended receiver.” — 
222 F.2d at page 166, Flanders v. 
United States, supra. 

Treated also in Judge McAllister’s 
opinion are the three cases wherein this 
question arose before the United States 
District Court for the District of Colum- 
bia: 

“In United States v. Lewis, D.C., 
87 F.Supp. 970, and in United States 
y. Sullivan, D.C., 116 F.Supp. 480, 
Judge Holtzoff held that where the 
telephone conversation was listened 
to by a third person, with the con- 
sent of one of the parties, there was 
no interception within the intend- 
ment of the statute. In United 
States v. Stephenson, D.C., 121 F. 
Supp. 274, Judge Pine held. contrary 
that the recording of a telephone 
conversatton by one of the parties 
was a violation of the statute, and 
that the evidence obtained thereby 
should be suppressed.” 


Judge McAllister, in affirming the 
judgment of the District Court, held: 
“We are of the opinion that where, 
by means of an extension phone, or 
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other device, a third party ‘listens 
in’ on a telephone conversation with 
the consent of one of the parties to 
the conversation, there is no inter- 
ception of the communication, within 
the meaning of the statute. With 
respect for the high authorities that 
hold a contrary opinion, we are 
persuaded by the reasoning of those 
that adopt this view, and consider 
that the route we follow was pointed 
out by the Supreme Court in Gold- 
man v. U.S." 222 F.2d at page 167. 


Returning to the case of United States 
v. Stephenson, supra, it is seen that 
Judge Pine in that case adopted the 
meaning of “intercept” as that set forth 
by Judge Learned Hand in the case of 
United States v. Polakoff, 2 Cir., 1940, 
112 F.2d 888, 134 A.L.R. 607, wherein 
it was held that “* * * anyone inter- 
cepts a message to whose intervention as 
a listener the communicants do not con- 
sent; the means he employs can have 
no importance; it is the breach of priva- 
cy that counts.” 112 F.2d at page 8&9. 
He thus concludes that the holding in the 
case cf Goldman v. United States, supra, 
has not overruled the opinion in United 
States v. Polakoff, supra. Thus, there 
is—as pointed out by the Supreme Court 
in Rathbun v. United States, supra—a 
clear conflict as to what constitutes an 
unauthorized interception within the 
meaning of Section 605. 

The case of United States v. Pierce, 
D.C., 124 F.Supp. 264, affirmed at 6 Cir., 
224 F.2d 281 on basis of trial Court's 
opinion and upon the authority of Gold- 
man v. United States, supra, Flanders 
v. United States, supra, and Browner 
v. United States, 6 Cir., 215 F.2d 753, is 
another illustration of the situation 
where police officers listened in by exten- 
sion telephones to a call placed by one 
person to the defendant. They did this 
with the consent of the initiator of the 
long distance telephone call, in fact, the 
caller, “expressed his willingness to call 
Jesse by ‘phone and order heroin and 
permit the police officers to listen to the 
conversation between them.” 124 F. 
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Supp. at page 265. The Court held that 
Section 605 was not violated. 

In the recent Supreme Court case, 
Rathbun v. United States, supra, the 
sole question present was: Is the listen- 
ing in of third parties on an extension 
telephone in an adjoining room without 
the consent of the sender an interception 
of a telephone message and the divul- 
gence of the contents of such conversa- 
tion prohibited by statute? 

The factual situation there was this: 
‘the petitioner, in New York, talked to 
Sparks, in Colorado, and threatened the 
latter’s life in order to get a stock certif- 
icate that Sparks held as collateral for a 
loan. Expecting another caij, Sparks 
called in Pueblo policemen to overhear the 
conversation by means. of an extension 
telephone already in use in Sparks’ home. 
This the police did, and at the trial they 
testified that Sparks’ life had been threat- 
ened. 


The Court, in holding that Title 47 
U.S.C.A. § 605 was not violated because 
there was no interception as Congress 
intended that word to be used, made the 
following observations: that the tele- 
phone extension is a much used instru- 
ment both at home and in the office and 
that it was not the intent of Congress 
to place a restriction on the subscriber's 
use of it which would deny him the right 
to allow one to use it. It seems clear 
that one ‘who is “entitled to receive the 
communication may use it for his own 
benefit or have another use it for him. 
The communication itself is not privi- 
leged. an one party may not force the 
other to secrecy merely by using a tele- 
phone.” (355 U.S. 107, 78 S.Ct. 163.) 

The Court continued: 


“The conduct of'the party would 
differ in no way if instead of repeat- 
ing the message he held out his hand 
set so that another could hear out of 
it. We see no distinction between 
that sort of action and permitting an 
outsider to use an extension tele- 
phone for the same purpose. * * ® 

“Common experience tells us that 
a call to a particular telephone num- 


144 F Supp - 57 
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ber may cause the bell to ring ip 
more than one ordinarily used jp. 
strument. Each party to a telephone 
conversation takes the risk that the 
other party may have an extension 
telephone and may allow another to 
overhear the conversation. When 
such takes place there has been no 
violation of any privacy of which the 
parties may complain. Consequent- 
ly, one element of Section 606, inter. 
ception, has not occurred.” (Em. 
phasis supplied.) 


[1] Upon the basis of the cases of 
Goldman v. United States, supra, ang 
Rathbun v. United States,’ supra, this 
Court denies the motion of the defendant 
to suppress as evidence the ten capsules, 
for the information obtained by the police 
in the manner previously stated did not 
constitute a violation of Title 47 U.S:C.A. 
§ 605. 


{2] This leads to the second point, 
namely, the seizure of the one hundred 
capsules after the arrest of the defendant 
which arrest, the defendant claims, was 
not valid. The question resolves itself 
into this: did probable cause exist for 
the arrest of the defendant in the afore- 
mentioned manner? (There is no dis- 
pute that if the arrest was valid, the 
search incidental to the arrest was 
valid.) ; 


First, it is necessary to reiterate the 
factual situation. The defendant entered 
the room carrying a bag or bags. The 
premises were those of the defendant. 
The police duly informed the defendant 
of their purpose and authority. There- 
upon, the defendant dropped what he was 
carrying and reached into his pocket and 
attempted to pull out an envelope. At 
this point, the police grabbed him, se 
cured him and placed him under arrest. 


In the light of these circumstances, it 
seems only reasonable to assume that 
the defendant's action was for one pur- 


' pose, that is, that he was attempting to 


rid himself of, or destroy, something 
which he did not want the police officers 
to find. 
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Having seen the events that took place, 
they must now be considered in the light 
of the setting, or background. The po- 
lice, from their own observation, cou'd 
see that the premises contained narcotics 
plus standard equipment used by nar- 
cotic users. The defendant, who lives on 
these premises, upon learning of the pur- 
pose and reason for the presence of the 
police, immediately drops what he is 
carrying and pulls an envelope from his 
pocket. Also, the premises were being 
utilized for the purpose of narcotic users. 
Based on all of the foregoing, this Court 
is of the opinion that the police had prob- 
able cause to believe that the defendant 
had narcotics in his possession unlaw- 
fully and was thus violating Title 26 
U.S.C. § 4704(a). 


As Judge Prettyman wrote in the case 
of Bell v. United States. 2 Cir., 254 F.2d 
82, 85, “The Supreme Court in Mallory 
[Mallory v. U. S., 354 U.S. 449 at 454, 
7 S.Ct. 1356, 1 L.Ed.2d 1479] supra, 
said, ‘The police may not arrest upon 
mere suspicion’. (Emphasis ours.) But 
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suspicion on reasonable grounds is not 
mere suspicion.” At this point, the set- 
ting, together with the action of the de- 
fendant, must again be examined and 
applied to the above. Judge Prettyman, 
continuing, says: 

“The problem faced by the officer 
is one of probabilities—not certain- 
ties and not necessarily eventual 
truth. As we have quoted Mr. 
Justice Rutiedge, ‘In dealing with 
probable cause, however, as the very 
name implies, we deal with proba- 
bilities.” Aud the Justice went on to 
write that room must be allowed for 
some mistakes, so long as the mis- 
takes are ‘those of reasonable men, 
acting on facts leading sensibly to 
their conclusicas of probability.’ ”’ 


This Court concludes that probable 
cause existed for the police to arrest the 
defendant at the point said arrest oc- 
curred and that the arrest is valid. Since 
a valid arrest took place. the search of 
the defendant that followed is incidental 
to a valid arrest and, therefore, valid. 
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8. SILVERMAN Jv. U.S. 


UNITED STATES of America, 
Plaintiff, 
v. o 
Julius SILVERMAN, Robert L. Martin, 
and Meyer Schwartz, Defendants. 
Crim. No. 780-58.. 


United States District Court 
District of Columbia. 


Oct. 24, 1958. 


Prosecution for violation of gam- 
bling statutes of the District of Colum- 
bia. On defendants’ motion to suppress 
evidence, the District Court, Holtzoff, J., 
held that even though conversations 
which had served as predicate for affi- 
davit .on basis of which search warrant 
had issued had been obtained by elec- 
tronic eavesdropping which entailed at- 
taching device to inside wall of adjoin- 
ing premises with a wire projecting some 
six or eight inches into party wall be- 
tween two houses, there had been no 
violation of Fourth Amendment, and held 
that evidence seized as result of search 
under warrant would not be suppressed. 

Motion ‘denied. 


1. Searches and Seizures 7(1) 

Fourth Amendment provisions rela- 
tive to search and seizure are lirhited to 
physical searches and to seizures of ob- 
jects, and Fourth Amendment does not 


ban = eavesdropping. 
Amend. 4. — 


2. Courts 92 


In determining what Principles of 
law have been enunciated in judicial opin. 


ions, consideration must not be Riven to | 


everything that was said, but only to 
what was actually held. 


3. Courts 92 

Ruling of court must be determined 
by reference to factual situation, and 
everything else is dicta and not binding, 


4. Courts 96(1) 

Federal District Court is bound to 
follow the rules of law as formulated by 
Supreme Court as they stand, and May 
not speculate on what, at some future 
time, Supreme Court may, in light of 
changes of personnel, decide. 


5. Searches and Seizures >7(1) 

The Fourth Amendment was intend. 
ed to bar exploratory, domiciliary search. 
es that were obviously oppressive and 
savored of tyranny and it was not in- 
tended to lead to minor distinctions be. 
tween various types of searches and 
seizures and place some on one side of 
line and some on the other. U.S.C.A. 
Const. Amend. 4. 


6. Criminal Law 37 

Stratagem and artifice in detection 
of crime and apprehension of criminals 
is neither illegal nor unethical, and it 
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is only when law enforcement officer 
oversteps express rules of law that he 


acts illegally. 


4, Criminal Law ¢—394.1(2) 

Law enforcement officer may obtain 
evidence by trespass; and he may, in 
pursuing suspects, ignore traffic regula- 
tions. 

8. Criminal Law ©? *.4(6) 
Searches and Setsures €-7(1) 

Even though conversations which 
served as predicate for affidavit on basis 
of which search warrant was issued were 
obtained by electronic eavesdropping 
which entailed attaching device to in- 
side wall of adjoining premises with a 
wire projecting some six or eight inches 
into party wall between two houses, there 
was no Violation of Fourth Amendment; 
and evidence seized as result of search 
under warrant would not be suppressed. 
U.S.C.A.Const. Amend. 4. 


9. Telecommunications 4-494 

Wire tap statute applies only to phys- 
ical interception and does not extend 
to interception by an electronic instru- 
ment if there is no contact between in- 
strument and means of communication; 
and even though electronic device, which 
enabled officers to overhear conversa- 
tions upon which search warrant affida- 
vit was predicated, involved a wire pro- 
jected for a short distance into party 
wall, there was no such violation of stat- 
ute as would require suppression of evi- 
dence obtained as result of search under 
warrant. U.S.C.A.Const. Amend. 14; 
Communications Act of 1934, § 605, 47 
U.S.C.A. § 605. 


10. Trespass <—10 
Inserting a wire into a party wall 
does not constitute a trespass. 


11. Searches and Setzures €—3(9) 

An officer may not break into a build- 
ing for purpose of executing warrant un- 
less he first demands admission after 
identifying himself and announcing his 
mission; but this rule applies only where 
officer breaks into premises by force, 
and rule would not require suppression 


of evidence seized by officers armed with 


45495 O—60—pt. 510 
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search warrant, who entered premises 
without identifying themselves to occu- 
pants or announcing their purpose, where 
such officers did not use any force and 
did not break into premises. U.S.C.A. 
Const. Amend. 4. 


—_—@——_— 


Oliver Gasch, U. S. Atty., and Thomas 
A. Flannery, Asst. U. S. Atty., Washing- 
ton, D. C., for plaintiff. 

. Edward Bennett Williams and Myron 
G. Ehrlich, Washington, D. C., for de- 
fendants. 


HOLTZOFF, District Judge. 


The defendants are under indictment 
for violations of the gambling statutes 
of the District of Columbia. The matter 
is before the Court at this time on the 
defendants’ motion to suppress certain 
evidence obtained by police officers as a . 
result of a search and seizure in connec- 
tion with this case. This search and 


. Seizure was admittedly made pursuant 


to a search warrant. 


The basis of the motion is two-fold: 
first, that the affidavit on the basis of 
which the search warrant was issued, was 
insufficient, in that the information set 
forth therein was obtained in violation 
of the Constitution and the Laws of the 
United States; second, that the search 
warrant was unlawfully executed. 

Taking up these two grounds sepa- 
rately, the manner in which the facts 
set forth in tbe affidavit which led to 
the issuance of the search warrant, were 
secured is not in dispute. By permis- 
sion of the owner police officers obtained 
entrance to a portion of the premises 
which adjoined the searched premises 
and attached an electronic device to the 
inside wall of the adjoining premises 
with a wire projecting about six or eight 
inches into the party wall between the 
two houses. By means of this electronic 
device, the officers were able to overhear 
conversations that went on in the sus- 
pected premises. These conversations 
were made the basis of the affidavit in 
question. It is urged that the action of 
the police officers was violative of the 
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Fourth Amendment, as well as of the 
statute relating to interception of com- 
munications. Each of these two grounds 
will be separately considered. 


[1-8] The provisions of the Fourth 
Amendment relating to search and seiz- 
ure are limited to physical searches and 
seizures of objects. This has been con- 
tinuously held by the Supreme Court. 
Thus, in Olmstead v. United States, 277 
U.S. 488, 464, 48 S.Ct. 564, 72 L.Ed. 
944, the Court laid down the general 
proposition that, if evidence is. obtained 
by the use of sense of hearing and that 
only, and there is no entry into the house 
or office of the defendant, there is no un- 
lawful search and seizure. ‘Ghe-Olmstead 
case applied this principle taywhat is 


known as wire tapping, that is, physical-" 


ly connecting # telephone instrumient 
with wires, over which telephone mes- 
sages are carried. It was held that such 
an activity is not a violation of the 
Fourth Amendment. The Olmstead case 
is law today. 


It was followed in the case of Gold- 
man v. United States, 316 U.S. 129, 135, 
62 S.Ct. 993, 86 L.Ed. 1322, where the 
general principle was applied to a. situa- 
tion in which, as in this case, an elec- 
tronic instrument was attached to a wall 
in adjacent premises and by this means 
conversations going on within the sus- 
pected premises were overheard. It was 
held that this did not constitute a viola- 
tion of the Fourth Amendment. The 
Olmstead case was cited with approva! 
in On Lee v. United States. 343 U.S. 
747, 751, 72 S.Ct. 967, 96 F..Fd. 1270. 


In determining what principles of law 
have been enunciated in judicial opinions, 
it is, of course, well seftled that consid- 
eration must not be given to everything 
that was said, but only to what was ac- 
tually held. The ruling of a Court must 
be determined by reference to the factu- 
al situation. Everything else is dicta 
and not binding. This was emphatically 
indicated by Chief Justice Marshail many 
years avo in the case of Cohens v, Com- 
monwealth of Virginia, 6 Wheat. 264, 
399, 6 L.Ed. 257. It would not do, as 


WIRETAPPING 


counsel suggests, for the Court to Bec. 
ulate-on what at some future time the 


Supreme Court might decide in the light | 


of changes of personnel, and in the light 
of various remarks of individual mem. 


bers of the Court in different cases, This | 
exercise might be interesting for the 


author of an article in a legal periodical 
but it would be inappropriate for a Court 
in deciding actual controversies, Such 
speculation might perhaps lead to 3 
chaotic situation, since different judges 
might reach different results. by this 
means. This Court is bound to follow 
the rules of law as formulated by the 
Supreme Court, as they now stand. 


The rules of law governing the inter. 
pretation of the provisions of the Fourth 
Amendment relating to search and seiz. 
ure are derived from the philosophy and 
the history of that Amendment. In the 
mass of decisions, some of them dealing 
with finéspun distinctions, that have 
come from numerous Courts in recent 
years on the law of search and seizure, 
we are likely to lose sight of the forest 
for the trees. Sometimes, the real pur- 
pose of the Founding Fathers is lost 
sight of. The history of the Fourth 
Amendment shows that it was based on 
the famous decision of Lord Camden, as 
well as the experience of the colonies in 
connection with writs of assistance and 
was intended to bar exploratory domicili- 
ary searches that were obviously oppres- 
sive and savored of tyranny. It was not 
intended to lead to minor distinctions 
between various types of searches and 
seizures, and place some on one side of 
the line and some on the other. 


Be that as it may, however, the state 
of the law today, so far as Supreme 
Court decisions are concerned, is that the 
constitutional limitations on searches and 
seizures do not apply te conversations and 
are confined to physical invasion and to 
the seizure of physical objects. The 
Fourth Amendment does not ban eaves- 
dropping. For example, it is no violation 
of the Fourth Amendment for a law en- 
forcement officer to crouch underneath 
an open window and overhear a conversa- 
tion guving on 


inside. Stratagem and 
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artifice in the detection of crime and ap- 
prehension of criminals is neither il- 
jegal nor unethical. In fact, the use of 
surreptitious means to that end is indis- 
pensable in cases of certain types. It is 
only if the law enforcement officer over- 
steps express rules of law that he acts 
illegally. In fact he may obtain evidence 
by trespass, Hester v. United States, 265 
U.S. 57, 58, 44 S.Ct. 445, 68 L.Ed. 898. 
In pursuing suspects he may ignore traf- 
fic regulations. 


The Court is, therefore, of the opinion 
that there is no violation in this case of 
the provisions of the Fourth Amendment. 


[9,10]. This brings us to a discus- 
sion of the second objection; namely, that 
there was a Violation of the statute ban- 
ning wire tapping, 47 U.S.C.A.. § 605, 
which relates to interception of messages 
of certain types. That statute has been 
limited to physical interception and does 
not extend to interception by an elec- 
tronic instrument, if there is no contact 
between that instrument and the means 
of communication. 


This was also held in Goldman v. Unit- 
ed States, 316 U.S. 129, 138, 62 S.Ct. 993, 
86 L.Ed. 1322, It is urged that there is 
a distinction between the instant case 
and the Goldman case in that in the in- 
stunt case, a wire projected from the 
electronic instrument for a short dis- 
tance into the. party wall; instead of as 
in the Goldman case, being entirely at- 
tached to the inside wall. 


De minimis non curat ler. It would be, 
in the opinion of the Court, almost ludi- 
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crous to draw a line of distinction be- 
tween legality and illegality on such 
minute circumstances. Moreover, the 
Court does not feel that inserting a wire 
into a party wall actually constitutes a 
trespass. 


In view of these considerations, the 
Court holds that the affidavit on which 
the warrant was issued, is not based 
on information obtained by any violation 
of either constitutional or statutory 
rights and, therefore, this basis of the 
motion is not well-founded. 

{11] The second basis of the motion 
relates to the manner of the execution 
of the warrant. It is complained that 
in this case, the officers armed with the 
search warrant entered the premises re- 
ferred to therein, without identifying 
themselves to the occupants or announc- 
ing their purpose. It is the law that an 
officer may not break into a building for 
the purpose of executing a warrant, un- 
less he first demands admission after 
identifying himself and announcing his 
mission. This was held very recently 
by the Supreme Court in the case of 
Miller v. United States, 357 U.S. 301, 
78 S.Ct. 1190, 2 L.Ed.2d 1332. It must 
be observed, however, that this ruling is 
limited to a situation in which the officers 
broke into the premises by force. The 
statute governing such matters likewise 
is limited to such a situation. In this 
instance, however, the testimony shows 
that the officers did not use any force 
and did not break into the premises. The 
objection is, therefore, not well taken. 

In the light of these considerations, the 
motion is denied. 
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Mr. Edward Bennett Williams, with whom Mr. Thoma; 
A, Wadden, Jr., and Miss Agnes A. Neill were on the 
brief, for appellants. 


Mr. Thomas A. Flannery, Assistant United States At. 


torney, with whom Messrs. Oliver Gasch, United States | 
Attorney, and Carl W. Belcher, Assistant United States | 


Attorney, were on the brief, for appellee. 


Before Witpur K. Mitter, Wasuincton and Danang, 
Circuit Judges. 


Danauer, Circuit Judge: Appellants were jointly in. 
dicted on four counts charging, in one respect or other, 
violation of the District- of Columbia Code proscribing 
gambling,’ and on a fifth count which charged they had 
engaged in the business of accepting wagers without hay. 
ing paid the special tax required by the Internal Revenue 
Code. They were acquitted of the charges in the fourth 
and fifth counts. Each appellant was sentenced to serve 
on the first and third counts, a term of imprisonment of 
nine months and to pay a fine of $500, and to serve on 
the second count a term of imprisonment of twenty 
months to five years. The sentences are to run coneur-. 
rently. All were admitted to bail pending appeal. 


I 


Although appellants ask that the judgments of convie- 
tion be reversed as to the first and third counts, they 
particularly insist that a judgment of acquittal must be 
directed as to the second count.* They argue as to the 


1D.C. CopE §§ 22-1502, 1504, 1505, 1508. 
* See generally Title 26 U.S.C. §§ 4401-23, 7262 (1958). 


’This count charged that appellants “set up and kept a 
gaming table at premises located at 408 Twenty First Street, 
Northwest, for the purpose of betting on the results of 
baseball games, prize fights and boxing matches.” Compare 
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latter, that the conviction “was vitiated by the absence of 
’ 


any physical device or place to which the public was 


invited.” * 3 
| We reject this contention on the authority of Beard v. 


United States. The only substantial difference between 
the “syndicate” operation in the Beard ease and that con- 
ducted by these appellants is that Beard involved betting 
on horse races whereas the betting here was on prize 
fights and baseball games. 

Plummer v. United States,® relied upon by appellants 
is clearly distinguishable on its facts as to appellant 
Plummer. The latter, a waiter in a well-known restau- 
rant, simply placed bets for his customer with a “bookie” 
who sometimes frequented the place. We said the waiter 
was merely an accommodation intermediary. He had not 
set up the luncheon table as a gambling device or gaming 
table, we pointed out. The waiter’s “complaisant” ami- 
ability did not make of him a felon. 

Here, on the other hand, the evidence clearly shows 
that these three appellants were operating a_ betting 
office where they received wagers, established records of 
the wins and losses and kept accounts of their operations. 
That their activities were conducted by telephone is of no 
moment whatever. It is true that the public was ex- 
cluded from their gambling office headquarters, but there 


D. C. CODE § 22-1507 (1951) which provides: 

“All games, devices, or contrivances at which money 
or any other thing shall be -bet or wagered shall be 
deemed a gaming table within the meaning of sections 
22-1504 to 22-1506; and the courts shall construe said 
sections liberally, so as to prevent the mischief intended 
to be guarded against.” 


‘This quotation is taken from appellants’ brief. 


°65 App.D.C. 231, 82 F.2d 837, cert. denied, 298 U.S. 655 
(1936). 


*88 U.S.App.D.C. 244, 189 F.2d 19 (1951). 
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iS no requirement in the statute that the premises be open | 


to the public. The statute defines as a felony not only 


the setting up of a gaming table, but the keeping of any | 


house or place for the purpose of gaming. It reach 
any operator who would permit any person to bet “on the 
side of or against the keeper thereof.” The facts shoy 


that appellants accepted bets against themselves. Th | 


photographic exhibits in the record before us disclose g 
scene of operations designed completely to facilitate the 
activities in which appellants were engaged. 

We have examined the betting slips, the tally of wins 
and losses, and the records of the “line” of betting odd 


On various sports events. Bets ran into the thousand } 


of dollars, one, for example, of $5,000 on April 23, 1958 
that Detroit would win over Kansas City. Some 55 bet 
slips were recovered which were interpreted in the eyi. 
dence as disclosing total bets in excess of $37,000 which 
were involved in the play on April 30, 1958. For part of 


one day “the house”—appellants’—paid out bets to play. | 


ers who had won the sum of $14,454, while appellants 
received a profit for that part day of $13,474. We have 
more particularly hereinafter noticed and taken account 
of other physical aspects of the major gambling operation 


conducted by the appellants. It would be sheer sophistry | 


to say that some poolroom operator taking bets on horse 
races would be guilty under section 22-1504, or some num. 
bers player could be convicted of accepting plays in the 
rear of a lunch room’ while these “big time” gamblers 
could go free because they conducted their activities over 


the telephone. The law commands no such absurd result 
nor do our cases suggest it. 


Il 


Appellants also claim that a new trial must be granted 


in the interest of justice pursuant to Fep. R. Cr. P. 33 | 


7™See cases collected at footnote 7 in Plummer v. United 
States, supra note 6. 
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in that the guilty verdict as to the first three counts is 
“clearly and irreconcilably inconsistent” * with their 
acquittal under counts four and five. They claim that an 
acquittal on the fourth count amounts to a jury finding 
that appellants did not accept wagers and that they 
“eould not be guilty of keeping a gaming table and main- 
taining a gambling premises . . . unless they accepted 
wagers.” In like vein, since “the evidence is uncontro- 
verted” that appellants did not pay the tax required by 
the Internal Revenue Code of persons engaged in accept- 
ing wagers, “their acquittal under count five amounts to 
a finding that they did not accept wagers,” and “precisely 
the same activities were relied upon under all five counts 
of the indictment.” 

Again, we reject appellants’ claim. As Judge Keech 
pointed out in United States v. Daigle,’ rational consist- 
ency in a jury’s verdict on each of several counts is not 
necessary. We need not here make further reference to 
the authorities he cited and which well establish the point. 


lil 


On April 30, 1958, Metropolitan police officers and spe- 
cial agents of the Intelligence Division of the Internal 
Revenue Service converged on the row houses 402-4-6-8-10 
Twenty First Street, N.W., roughly across from the 
State Departinent. Appellant Silverman caine out of 
#408. Silverman was placed under arrest by an officer 
who identified himself, informed Silverman that he had 
a warrant for his arrest and that the officers had a search 


*In this paragraph we again quote from appellants’ brief. 


°149 F. Supp. 409, 413, 414 (D.D.C.) and cases cited, 
af’d, 101 U.S.App.D.C. 286, 248 F.2d 608 (1957), cert. 
denied, 355 U.S. 913 (1958). And see United States v. 
Meltzer, 100 F.2d 739 (7 Cir. 1938); Williams v. United 
States, 244 F.2d 303 (4 Cir. 1957). 

Sealfon v. United States, 332 U.S. 575 (1948), relied upon 
by appellants is not to the contrary. 
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warrant authorizing a search of the premises at #40. 
21st Street. Silverman produced a key ring, selected , | 
key to fit the front door and unlocked the door. Offices, 
with arrest warrants for Schwartz and Martin enterg 
the premises and went to the second floor where the latte | 
appellants were located in the front-room. Schwartz anj| 
Martin also had keys to the front door of ‘#408, and eag| 
had a key to a special lock on the door of the room jy 
which they were found. 

This was no private dwelling, but a betting busines 
office. Large sections of black cloth covered the windovyys 
in that room. ‘Two tables, side by side, filled the wall | 
space between the front wall of the room and a Closet, | 
On the tables were three telephones, bearing number 
District 7-3554, DIstrict 7-3555 and DIstrict 7-354, 
equipped with an automatic changeover device. Covering 
the entire wall between #406 and #408, behind the tables | 
and the telephones, was a large rug. 

Other equipment included pads of paper, pencils, a 
filing cabinet, “line” sheets listing sports events and bet. 
ting odds quoted with reference thereto, a bundle con. 
taining 55 bet slips representing bets which had been| 
accepted on various baseball games played on April 30, 
1958, and two slips on which had been recorded bets 
accepted on a prize fight. 

The total bets thus recorded ran to $37,950. The 
“house” was shown, according to the testimony of an ex. 
pert, to have had total winnings of $27,928 derived from 
various plays over part of the day. 

Yet other exhibits of record included a tally sheet of 
bettors, or players who had telephoned in their bets. 
Amounts listed opposite their names in certain cases had 
been ringed in red pencil. Such entries indicated losses | 
to the house, or as the expert put it, amounts owed by the | 
house to a particular named player. 

Over the 21%, hours or so as the officers listed the re. 
sults of their search, the, telephones rang continuously. 
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The calls were accepted by the police who supplied in- 
quirers with the odds on such sporting events as were 
made the subject of the calls. Some of the callers asked 
specifically for one or another of the appellants and were 
given the information that they were not “available” so 
that the caller hung up. 

Inspector Layton, testifying as an expert, traced out 
for the jury the significance of the bets, the relationship 
of $600 put up to win $500, for example; how odds were 
to be interpreted if a player put up $1,000 to the “house’s” 
$1,350; what it meant if a player was told to “pick ’em,”’ 
and, generally, how the bets were handled. Also in the 
room was a perforated metal basket bearing charred re- 
mains of burned paper. 

No special purpose will be served by more extended 
reference to the scope of the betting operations as de- 
scribed by the officers. For how long and at the rate of 
just how many thousands of dollars per day the enter- 
prise had continued could only be a matter of surmise. 
It was clear, however, that Martin had a year’s written 
lease to #408 which had been executed October 18, 1957. 
He continued until November, 1958, to pay the rent to 
Woodward and Norris. Detailed testimony as to betting 
activities became available at trial as to the period of 
April 21, 1958 to April 30, 1958 during which the gam- 
bling establishinent was under surveillance for several 
hours on each of several days. 

All such evidence clearly and overwhelmingly proved 
that the three appellanis had maintained and operated 
that gambling establishment over the period named. 
There would be no question as to affirmance of their con- 
victions on all three counts before us except for the last 
remaining predicate for this appeal. We thus come to 
appellants’ contention that all evidence should have been 
suppressed.’° 


° Appellants were first indicted in July, 1958. They moved 
for suppression of all evidence seized at +408 and also for 
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IV 


Appellants claim that the officers atted in violation ¢ 
appellants’ Fourth Amendment rights and in violation ¢ 
section 605 of the Communications Act of 1934, 47 U.g¢ 
§ 605. 

There can be no question that the affidavits before th 
Commissioner completely satisfied the requisite probabh 
cause for the issuance of both the arrest warrants ay 
the search warrant," if the evidence was competent. 

Here Metropolitan Police Inspector Layton  aboy 
March 15, 1958, went to Woodward and Norris who wey 
the owners of #410- 21st Street, a vacant row house in) 
mediately adjoining #408. He asked for a key to #4) 
and for permission for his men to make observation 
from that house. His requests were granted. 

Officers thereafter, on April 21, 1958, saw the thre 
appellants leave #408. The next morning they reenterej 
#408. The officers had inserted an antenna spike abort 
1134 inches long under the baseboard of a room in #4lf 
By connected ear phones, they then were able to overhea 
the appellants conducting their betting business, makin 
telephone calls to Chicago, New York City, Miami, Colum. 
bus and elsewhere. So it went; on each of several sue. 
ceeding days, with two of the appellants doing the talking 
in #408 on several occasions, all three at other times 
At times, an officer could overhear the appellants by 
merely placing his ear or a glass tumbler against the 
wall, it was testified. 


the suppression of all conversations which had been moni: 
tored by police and Treasury officers from #410 - 21st Street, 
the row house next door. Their motion was denied. United 
States v. Silverman, 166 F.. Supp. 838 (D.D.C. 1958). The 
trial went forward thereafter on a superseding indictment. 
Judge Jackson having accepted and relied upon Judge 
Holtzoff’s earlier ruling, the officers over objection were per: 


_ mitted to testify to what they heard said by appellants in 
#408. 


11 Giordenello v. United States, 357 U.S. 480, 485, 486 
(1958). 
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Had the officers utilized a device such as a detecta- 
phone, there would seem to be no basis for complaint. 
Goldman v. United States” held such evidence competent. 
Its use to secure evidence by eavesdropping on Goldman’s 
telephone calls violated neither the Fourth Amendment 
nor 47 U.S.C. § 605. The Supreme Court in Goldman was 
asked to overrule Olmstead v. United States,’* but it re- 
fused to do so. 

Here the antenna spike was said to have penetrated the 
party wall about half way. The record indicates that 
Judge Holtzoff and Judge Jackson might well have con- 
cluded that there was no physical trespass upon appel- 
lants’ “half” of the party wall, since the wali itself was 
some thirteen to fourteen inches in thickness. We are 
asked to say that the spike might have penetrated 71% 
inches through the wall so that a “trespass” occurred by 
as much as 5/16ths of an inch. 

At stake is the Government’s right to use the evidence 
procured through such electronic eavesdropping, in con- 
trast with the immunities * secured to the appellants by 
the Fourth Amendment. We are unwilling to bélieve that 
the respective rights are to be measured in fractions of 
inches. , 

This is not the revolting “bugging” of the bedroom 
of man and wife, as in Jrvine v. California.” Nor is 
it a case of wire-tapping.’® Rather, in principle, ‘it is 


12316 U.S. 129 (1942). 


18277 U.S. 4388 (1928). 


4 Cf. McGuire v. United States, 273 U.S. 95, 99 (1927); 
United States v. Lee, 274 U.S. 559, 563 (1927). 


15347 U.S. 128 (1954); even there the Court refused to 
find that the conduct or reception of the evidence violated 
47 U.S.C. § 605. Id. at 131. 


16 Benanti v. United States, 355 U.S. 96 (1957), and cases 
cited, e.g., Nardone v. United States, 302 U.S. 379 (1937) 
and 308 U.S. 338 (1939). 
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not such unlawful search and seizure as is proscribed by 
the Fourth Amendment, On Lee v. United States," and | 
equally there was no interference with any communicg. | 
tions system within the proscription of 47 U.S.C. +a 

Appellants argued to us that the Supreme Court as 
now constituted would surely accept their contentions | 
They asked accordingly that we anticipate that eventy. 
ality and now rule in their favor. It is not our duty ty 
speculate as to what the Supreme Court will say in the 
future; it is our duty to follow the Court’s past ruling, 
as we understand them. Under the existing authoritig 
as we read them, the appellants failed to sustain thej 


burden of demonstrating either to Judge Holtzoff or at / 


trial that their Fourth Amendment rights were violated, | 
or that the exclusion of the eavesdropped telephone cop. 
versations was required by 47 U.S.C. $605. They have 
not convinced us that either judge erred. 


A firmed. 


WasHineton, Circuit Judge, dissenting: Police use of 


an electronic eavesdropping device produced the essential 
evidence in this case. I would exclude evidence so ob- 
tained, along with any additional evidence which was its 
fruit, and would reverse the convictions. 

The police gained entrance—quite legally—to the row 
house next to that occupied by appellants. They then 
carefully probed the brick party wall between the two 
houses in search of an advantageous spot for the inser- 


17343 U.S. 747, 751 (1952). There the Court pointed out 
that Goldman v. United States, supra note 12, had left open 
the effect of an earlier trespass “in order to install a listen- 
ing device within the-room itself.” 


18 343 U.S. at 754. 
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a t microphone, running through the entire 
house occupied by appellants. The spike was the con- 
ductor by which sounds in appellants’ house were trans- 
mitted to the amplifier in the adjoining house. Conver- 


Be 
& 


Whether the police, in installing and using the elec- 
tronic device, committed a technical trespass upon appel- 
lants’ property is a matter which seems immaterial to 
me. True, the import of On Lee v. United States, 343 
U.S. 747 (1952), when read in the context of conflicting 
opinions in the same case by the judges in the Second 
Circuit, United States v. On Lee, 193 F.2d 306 (1951), and 
the earlier Supreme Court decisions in Olmstead v. United 
States, 277 U.S. 438 (1928), and Goldman v. United States, 
316 U.S. 129 (1942), may perhaps be that the Fourth 
Amendment protects one’s security in the home only to 
the extent of barring unauthorized physical entry of a 
person upon the premises of another. Thus, eavesdrop- 
ping of the kind which occurred here may be held not to 
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such a view of ordered liberty. The Government ha 
pointed te no statutory authority for what was 

and electronic eavesdropping was surely not contemplate | 
in common law concepts of legitimate police activity, | 
Eleetronic eavesdropping today affords the police investi. 
gatory means which directly impair the right of the citi. 
zen to be free from unauthorized interference and snr. 


veillance by others. The latest contributions of modem | 


electronics have far greater capacity for public evil than | 
their earlier counterpart—the wiretap. Electronic de. 
vices—easily concealed and indiscriminate as to what is 
overheard—permit police officers to observe at will, for 
long periods and without detection, all the private affairs 


which transpire withim a particular area. Such thorough. | 


going and indiscriminate surveillance threatens legitimate 
interests in peace and security if only because the indis- 
creet, the idle, or the highly personal communications of 
innocent third parties may be overheard. And it is hardly 
necessary to mention the threat of electronic eavesdrop- 


ping as a possible instrument of political oppression. The — 


Supreme Court in Irvine condemned electronic eavesdrop- 
ping where police invaded the privacy of the marriage 
chamber. I do not think, as do my brethren, that due 
process has such limited application. Here, the police 


overheard conversations in an entire house over a period | 


of nine days. The officers were limited only by their own 
patience and endurance. It is true that evidence was 
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obtained showing these defendants to be guilty beyond a 

} doubt of offenses under our statutes. But guilt cannot 

ify oppressive conduct by the police. The rights of 
these defendants were in my view seriously invaded. 

For these reasons, I would reverse the convictions. I 

| gdd.that as to the other matters raised (see Points I, II 

and III of the majority opinion), I agree with my col- 


leagues. 


45495 O—60—pt. 5——-11 
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9. U.S. U. 


UNITED STATES of America, 
¥. 
Thomas McKEEVER and Lawrence M. 
Morrison, Defendants. 


United States District Court 
S. D. New York. 


Nov. 17, 1958. 


Defendants were indicted for con- 
spiracy to commit extortion. The de 
ferulants sought to play part of tape re- 
cording for purpose of impeaching pros- 


ecuting witness by showing prior in- | 


| consistent statements. The District 
| Court, Herlands, J., held that the wit- 
ness’ statement that he recalled “that 
conversation”, when viewed in the light 
of the entire record, was insufficient 
foundation. 

Defendant granted further oppor- 
tunity to establish foundation for ad- 
miasion of recording ? 


1, Witnesses 255 (8) 


Where defendant, after indictment 
for conspiracy to commit extortion, in- 
terviewed prosecuting witness, who was 
the alleged victim, and the conversation 
was tape recorded and defendant sought 
to use recording for purpose of impeach- 
ing witness by showing prior incon- 
sistent statement, the defendant was not 
required to establish authenticity or ac- 
curacy of recording before refreshing 
witness’ recollection by having witness 
listen to recording. 18 U.S.C.A. § 1961. 


2. Witnessen 254 


Anything can be used to revive a 
witness’ memory even, for example, a 


false statement. 
8. Criminal Law C438 


Where the interdiction of the Fed- 
eral Communications Act with respect 
to wiretapping is not involved, sound 
recordings are admissible in evidence 
after a proper foundation of authentic- 
ity has deen laid. Communications Act 


of 1934, § 605, 47 U.S.C.A. § 605. 
4. Witnesses ©°392(1) 


Mechanically recorded conversations 
may be used not only as proof of admis- 
siona but also as evidence of prior in- 
consistent statements to impeach credi- 
bility of witness, provided a proper 


foundation has been laid. 
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MCKEEVER 


5. Criminal Law C444 } 

Before a sound recording jg adm, 
ted into evidence, a foundation mugt y | 
extablished by showing the follow; 
facts: (1) That the recording devi 
was capable of taking the CONVETRat ign 
now offered in evidence, (2) that the | 
operator of the device was’ compete, 
to operate the device, (3) that Tecording 
ix authentic and correct, (4) that chang. 
ex, additions or deletions have not bey 
made in the recording, (5) that the p. 
cording has been preserved in a manne 
that is shown to the court and (6) thy 
the speakers are identified. 


6. Witnesses C388(7) 

Where cvfendant, after indictmen 
for conspiracy to commit extortion, jp. 
terviewed prosecuting witness, who wy 
the alleged victim, and the conversatio, 
was tape recorded and defendant sought 
to play part of recording for purpm 
of impeaching witness by showing pric 
inconsistent statement, witness’ state — 
ment that he recalled “that conversation’, | 
when viewed in the light of the entin 
record, was insufficient foundation, 1 
U.S.C.A. § 1961. 


7. Witnesses ©388(7) | 
In laying foundation for admission 
of tape recording as evidence of pric 
inconsistent statement by witness, de | 
fendants were not required to presen 
a highly technical exposition of th 
mechanism or methods used. 


8. Witnesses 388 (7) 

The foundation for admiasion of 
tape recording as evidence of prior in 
consistent statement by witness nee , 
serve only to establish the witness’ abil. 
ity to hear and distinguish voice 
through the machine. 


0. Witnesses ©388(7) 

In laying foundation for admission 
of tape recording as evidence of prior 
inconsistent statement by witness, it 
must be shown that the recording ms 
chine is capable of picking up, as well 
as recording sounds, and the reliability 
of the resulting recording must be estab- 
lished. 


10. Witnesses ©°388(7) 
The credibility of tape recording 


and its accuracy and completeness ar | 


left to the trial judge to determine u 


an 
fact. 
evid 
by ' 
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an initial or preliminary question of 
fact, where the recording is offered as 
evidence of prior inconsistent statement 
by witness. 


el 


Arthur H. Christy, U. S. Atty., for 
Southern District of New York, New 
York City, William S. Lynch, Asst. U. 
S. Atty. New York City, of counsel, for 
United States. 

Stephen A. Fuschino, New York City, 
for deiendant Thomas McKeever. 

Henry A. Lowenberg, New York City, 
for defendant Lawrence M. Morrison. 


HERLANDS, District Judge. 

The two defendants, Thomas McKeev- 
er and Lawrence Morrison, now on trial, 
have been indicted under Title 18, U.S. 
C.A. § 1951, the Hobbs Anti-Racketeer- 
ing Act. The charge is that the de- 
fendants conspired to commit extortion 
(Count 1) and that they actually commit- 
ted forty-two acts of extortion (Counts 
2-43). 

The alleged victim named in the in- 
dictment is James J. Ball & Sons, Inc., 
a corporation that had a union contract 
with Local 205 of the International Long- 
shoremen’s Association, The defendants 
are agents of Local 205. Two of the 
principals of the Ball company are Jack 
Ball and George Ball. , 


After January 23, 1958, when the in- 
dictment was filed, the defendant Mc- 
Keever, still functioning as a business 
agent of Local 205, continued to have 
fairly frequent contacts with the Balls; 
and he had a number of conversations 
with them. The imminent possibility 
that the Balls would be key prosecution 
witnesses was foreshadowed by the fact 
that the name of the Ball company 
was included in the indictment itself. 
At least two of the conversations be- 
tween McKeever and the Balls—one with 
Jack Ball and one with George Ball— 
were tape-recorded by the defendant Mc- 
Keever or by persons acting in ‘his be- 
half. 

The specific question now before the 
Court concerns the tape recording of an 
alleged conversation between George 
Ball (who is now on the stand) and the 
defendant McKeever, and the conditions 
governing the defendants’ use of that 
recording for the purpose of impeaching 
George Ball, by showing a prior incon- 
sistent statement. This question has 


arisen in the course of George Ball's 
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cross-examination. 

Because the problem posed is impor- 
tant not only to the trial of this particu- 
lar case but also to the general admini- 
stration of criminal justice, it is desir- 
able to detail the facts and to consider 
somewhat comprehensively the control- 
ling legal principles. 


The bald recital of the facts—that 
prosecution witnesses, the named alleged 
victims in an extortion case, have been 
interviewed by the defendant himself 
after indictment and their conversations 
tape-recorded by the defendant for use 
on the trial—immediately suggests a 
prevision of the potential impact of that 
defense technique. 

When first examined, the witness 
testified that he did not recall any par- 
ticular conversation with the defendant 
McKeever in which there was a refer- 
ence to the witness’ testimony in this 
case. The defense was then permitted 
to have the witness listen, by means of 
earphones, to a playing of a tape-re- 
cording. This was done in open court 
in the jury’s presence. The contents of 
the tape-recording were not permitted by 
the Court to be heard by the jury, be- 
cause the recording was then being used 
solely to refresh the witness’ recollec- 
tion. 


[1,2] The Court also ruled that, for 
purposes of refreshing the witness’ recol- 
lection, it was not incumbent upon the 
defense to establish the authenticity or 
accuracy of the tupe recording. In so 
ruling, the Court simply recognized the 
rule that anything can be used to re- 
vive a witness’ memory even, for ex- 
ample, a false statement. See Judge 
Learned Hand’s analysis in United States 
v. Rappy, 2 Cir., 1947, 157 F.2d 964, 
certiorari denied 329 U.S. 806, 67 S.Ct. 
501, 91 L.Ed. 683. 

The witness next testified that his 
recollection was refreshed by the record- 
ing: and that he recalled “that con- 
versation” with defendant McKeever. 
He then proceeded to state that his trial 
testimony concerning a certain luncheon 
discussion at the Meurot Club was the 
same as the statement on the same sub- 
ject he had made to defendant McKeever 
during the conversation apparently tape- 
recorded. 

The defendants now claim that there 
is an inconsistency between the witness’ 
trial testimony about the Meurot Club 
discussion and the recorded statement of 
the witness on the same subject to the 
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defendant McKeever. The defendants 
seek to play part of the tape-recording 
before the jury in order to confront the 
witness with his alleged prior inconsist- 
ent statement, and thus to impeach his 
credibility. 

The defendants take the position that 
they are not required to lay any further 
foundation for the proffered proof—the 
tape-recording of the alleged prior in- 
consistent statement—because the wit- 
ness has testified that he “recalled that 
conversation.” The defendants. claim 
that they are not required to offer any 
proof (before the trial judge at a pre- 
liminary hearing or voir dire outside the 
jury’s presence) as to how, when, where 
or by what mechanism the tapéd record- 
ing was made or as to the accuracy or 
completeness of the taped recording now 
produced in court. 


In the voir dire thus far conducted 
by the court, the witness George Ball 
has testified that since November 1957 
he had had fairly frequent contact with 
the defendant McKeever and that he had 
had a number of conversations with Mc- 
Keever. In that voir dire examination, 
the witness, having listened to the taped 
recording, stated: (1) that he recog- 
nized the defendant McKeever’s voice 
and also the witness’ brother’s voice in 
the background; (2) that he remem- 
bered speaking to the said defendant 
at a time when the defendant said some 
of the things that are recorded; (3) 
and that he remembered that the conver- 
sation took place right next to the wit- 
ness’ desk. 


On the other hand, (1) the witness 
Was unable to recognize his own voice 
on the recording; (2) he could not re- 
call how the defendant McKeever was 
dressed on the occasion of the conversa- 
tion or whether McKeever was alone or 
with somcone else at the time or whether 
McKeever walked away from the desk at 
any time while talking or whether the 
witness remained at his desk through- 
out the conversation or whether McKeev- 
er was carrying anything at the time; 
and (3) he was not able to recall wheth- 
er the recording contained the entire 





WIRETAPPING 


conversation had with McKeever 

he did not recall the entire conversatiy, | 
Defense counsel expressly declined \, } 

question the witness on the voir diry 
The prosecution argues that the facty 

summarized above show that the defeng. 

ants have not established a foundatin 


. “for the accuracy or authenticity of 4, 


tape recording. There is no proof y 
this time before the Court that the 
recording produced by the defendant, 
is a tape recording of any conversation 
had between McKeever and Geory 
Ball” (Government’s Memorandum, b. 
2). 


For the reasons set forth in this opin. 
ion, the Court has concluded that, be. 


fore the jury is permitted to hear any 


part of the recording, further evidene 
should be taken at a preliminary hear. 
ing outside the jury’s presence in order 
to determine the admissibility of the re. 
cording. ; 


[3] Where the interdiction of the 
Federal Communications Act (47 Us, 
C.A. § 605) with respect to wiretapping 
is not involved, sound recordings are ad- 
missible in evidence after a proper found. 
ation of authenticity has been laid. Se 
Annotation, 1958, 58 A.L.R.2d 1024, and 
Conrad, “Magnetic Recordings in the 
Courts,” 40 Va.L.R. 32 (1954). 


In Monroe v. United States, .1956, 9 
U.S:App.D.C. 228, 234 F.2d 49, 64, 
certiorari denied 352 U.S. 873, 77 S.Ct. 
94, 1 L.Ed.2d 76, rehearing denied 352 
U.S. 937, 77 S.Ct. 219, 1 L.Ed.2d 10, 
motion for leave to file second petition 
for rehearing denied 355 U.S. 876, 78 8. 
Ct. 114, 2 L.Ed.2d 79, the Court unani- 
mously held that recordings of conversa- 
tions between defendants and a police 
officer were admissible in evidence, where 
the officer testified as to the accuracy and 
reliability of the recordings. After dis 
missing the defendants’ objections that 
the recordings were inadmissible by rea- 
son of the best evidence rule, the Court 
said (234 F.2d at page 54): 

“But courts have consistently ad- 
mitted such recordings in evidence. 

(Citations omitted.) Their compe 


'd 170, 
etition 
, 78S. 
unani- 
aversa- 
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tency as evidence derives from their 
reliability as a means of arriving 
at the truth. Of course, there must 
be evidence introduced from which 
it can be inferred that the record- 
ings are accurate. Lt. Thoman pro- 
yided such evidence by testifying 
as to the operation of the recording 
device, his method of operating it, 
the accuracy of the recordings, and 
the identities of the persons speak- 
ing.” 

Although some parts of the recording 
sonversations between the defendants 
and persons allegedly bribed were less 
audible than others, the court in United 
States v. Schanerman, 3 Cir., 1945, 150 
F.2d 941, 944 held that they were prop- 
erly played to the jury: 

“(B)ut the mere fact that certain 
portions of the mechanically record- 
ed conversations were less audible 
than others did not call for exclusion 
of what the jurors personally heard 
from the ‘playing’ of the records. 
There would be no more valid rea- 
son for exclusion of the mechanical- 
ly recorded conversations than there 
would be for excluding competent 
conversations, overheard in part, by 
human witnesses’”’ (at page 944). 


[4] Mechanically recorded conversa- 
tions may be used not only as proof of 
admissions but also as evidence of prior 
inconsistent statements to impeach the 
credibility of a witness, provided a prop- 
er foundation has been laid. Calumet 
Broadcasting Corp. v. F. C..C. 1947, &2 
U.S.App.D.C. 59, 160 F.2d 285, 288. The 
same rule has been followed in state 
courts. See Conrad, supra, 26, and 58 
A.L.R.2d 1024, 1048. In Duke v. United 
States, 9 Cir., 1958, 255 F.2d 721, 723, 
certiorari denied 357 U.S. 920, 78 S.Ct. 
1361, 2 L.Ed.2d 1365, the Court unani- 
mously approved of the admission of a 
Government witness’ recorded telephone 
conversation which would have the ef- 
fect of allowing the jury to evaluate 
the credibility of the witness, The 
Court said (255 F.2d at page 723): 

“The court admitted the record 
of a telephone conversation held dur- 
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ing the progress of the trial be- 

tween Duke and Buono, both de- 

fendants on one side, the govern- 
ment witness Hadzima, on the other. 

The recording was made by Duke 

(the defendant). The trial record 

is confused, but Duke is apparent- 

ly now claiming that he was pre- 
vented from cross-examining Had- 

zima as to the conversation. * * 

The ruling of the court gave him 

everything to which he was entitled, 

since the jury had the whole record 
and were entitled to judge thereby 
the credibility of this witness.” 

But see James v. United States, 89 
U.S.App.D.C. 201, 191 F.2d 472, 474, 
certiorari denied 342 U.S. 948, 72 S.Ct. 
663, 96 L.Ed. 705. 


[5] A review of the authorities leads 
to the conclusion that, before a sound 
recording is admitted into evidence, a 
foundation must be established by show- 
ing the following facts: 

(1) That the recording device was 
capable of taking the conversation now 
offered in evidence. 

(2) That the operator of the device 
was competent to operate the device. 

(3) That the recording is authentic 
and correct. 


(4) That changes, additions or dele- 
tions have not been made in the re- 
cording. 

(5) That the recording has been pre- 
served in a manner that is shown to the 
court. 

(6) That the speakers are identified. 

(7) That the conversation elicited was 
made voluntarily and in yood faith, with- 
out any kind of inducement. 

* See, in addition to the authorities al- 
ready cited, Steve M. Solomon, Jr., Inc 
v. Edgar, 1955, 92 Ga.App. 207, 88 S.E 
2d 167. 


16] Judged by the foregoing criteria, 
the defendants in the case at bar have 
failed to establish an adequate founs.- 
tion for the admissibility of the tape re- 
cording as evidence of a prior inconsist- 
ent statement by the witness, George 
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Ball. The brief and equivocal statement 
by the witness that he recalled “that 
conversation,” when viewed in the light 
of the entire record, does not measure up 
to the minimal requirements of founda- 
tion proof. 


[7] At issue are the practicalities of 
forensic science as applied in judicial 
proceedings. The defendants are not re- 
quired to present a highly technical expo- 
sition of the mechanism or methods used. 


[8-10] The proper approach is that 
to which Circuit Judge Waterman ad- 
verted when he said: “* * * so that 
the party advancing the evidence need 
not lay an elaborate foundation of expert 
testimony in order for such evidence to 
be admitted.” United States v. San- 
sone !, 2 Cir., 1956, 231 F.2d 887, 890, 
certiorari denied 351 U.S. 987, 76 S.Ct. 
1005, 100 L.Ed. 1500. 


Current advances in the technology of 
electronics and sound recordings make 


i. In Sansone, the Court of Appeals un- 
animousiy held that a Government wit- 
ness conkd testify as to a) conversation 
he overheard by means of a portable 
transmitter set, A proper foundation 
for the recounting ef the conversation 
was lid when the witness testifie l that 
he saw the defemdant and an informer 
conversing, that the witness tested the 
mechanism oon the same day and found 
it operating, aml that he reeognized the 
defendant's vorwe 

It is true, as the proseention contends 
in the ease at bar, that Sansome, inter 
alia, stands for the prepesition that a 
foutlation must be lard “when evidence 
iInsvelving electrome deviees is attempted 
toe be intreduced” (Government's Memo- 
ramdom, op. 4). Iloweser, the Court 
described (251 PL2d at page S00). the 
testin the following words : 

“When a portable trinsmitting-and-re- 
eviving set, or other deview, is tuved to 
overhear conversations, the initial qual- 
itteation for adimssion of evebenee so ob. 
tained involves two sets of interrelated 
probl. tis: First, whether the deviee 
used is an effeetive means of communi 
eating seund, cmd second, the idlentitien- 
tien of the alleged speaker.” | (Euaphasis 
supplied.) 


inevitable their increased use to obtain 


| 


and preserve evidence possessing geny. 


ine probative value. Courts should dea| 
with this class of evidence in a manne, 
that will make available to litigants t), 
benefits of this scientific developmen, 
Safeguards against fraud or other abuy 
are provided by judicial insistence thy 
a proper foundation for such proof 
laid. : 


Nothing said in the course of this 
opinion constitutes in the slightest a rp. 
flection upon the means and methods em. 
ployed by the defendants in obtaining 
the recording. Nor does the Cour, 
intimate any opinion, adverse or other. 
wise, as to the authenticity and accuracy 
of the recording. 


The Court will, therefore, hold a fyr. 
ther preliminary hearing outside the 
jury’s presence in order to afford the 
defense the opportunity to establish , 
foundation in accordance with the views 
expressed in this opinion. 


That test is not completely appropriate 
here. In Sansone, the evidence intro. 
duced was a testimonial rendition of an 
overheard conversation. Therefore, a 
foundation need serve only to establish 
the witness’ ability to hear and dis. 
tinguixsh voices through the machine. 
The weight to be given to the testimony 
then turns on the credibility of the wit- 
ness, with the opposition in a_ position 
to probe his testimony by cross-examina- 
tion. 

In the ease at bar, however, the re- 
cording machine must be capable of pick- 
ing up, as well as recording, sounds. 
Furthermore, in the present case, the re- 
liability of the resulting recording must 
be established before the recordinz it- 
self can be admitted. The “credibility,” 
so to speak, of the recording itself, its 
aecuracy and completeness, are left to 
the trinl judge to determine as an initial 
or preliminary question of fact. The 
functional importance of foundation proof 
of accuracy and authenticity is highlight- 
ed by the obvious circumstance that the 
mechanienl, physical recording cannot be 
cross-examined. 
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oe | Bronx County and 

; HonoraBLeE STEPHEN P. Kennepy, Police Commissioner of 
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New York, for petitioner-appellant. 
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Irvine Anouk, Assistant District Attorney, 


Bronx County, New York (Isidore Dollip. | 


ger, District Attorney, Bronx County, ang 
Alexander E. Scheer, Assistant District At. 
torney, Bronx, New York, on the brief), 
for respondent-appellees. 


tinea estelniatin 
Meprina, Circuit Judge: 


Burton N. Pugach and others were indicted by the Grand 
Jury of Bronx County, New York, charged with the crimes 
of burglary in the second degree, maiming, assault in the 
second degree and conspiracy. Another indictment charges 
Pugach with felonious possession of firearms. Proceedings 
are pending in the County Court of Bronx County and 
we are informed by the Assistant District Attorney in 


ees 


charge that “it will not be possible to delay this case be. — 


yond February 15.” 


The present action was brought in the United States Dis. 
trict Court for the Southern District of New York against 
the District Attorney of Bronx County and the Police Com. 
missioner of New York City for a permanent injunction 
restraining the use by them and their agents and employees 
on the forthcoming trial of certain wiretap evidence. A 
motion for a preliminary injunction was denied and the 
complaint was dismissed. Pugach appealed to this Court 
from the order denying the preliminary injunction and dis- 
missing his complaint. The matter comes before us on a 
motion for a stay pending the hearing of the appeal. 

It is not disputed that defendants or their agents on June 
15, 1959 procured an order of the Supreme Court of the 
State of New York permitting Pugach’s telephone wires 
to be tapped, that they were tapped and that the contents 
of the wiretaps were divulged to the Grand Jury. It is also 
asserted and not denied that the wiretaps were divulged 


“to th 
state 
that tl 
on the 
Distri 
evider 
permi 
12 of 
New 
there 
recen 
Peop 
Broa 
a fed 
of su 
tion | 
to do 
unles 
Pu 
Com 
telep 
subs 
com! 
to ¢ 
offer 
Sup 
Ben 
latin 
is il 
tria 
rem 
whi 
the 
obti 
clai 


ey, 


ind | 
At. | 


nd 


he 


es 


st 


le 


ra) 


—_ Oo @M 


WIRETAPPING 1597 


“to the press and to other persons.” We agree with the 
statement by the District Judge: “It appears highly likely 
that the prosecution will use such evidence against plaintiff 
on the trial of the indictments.” Indeed, the position of the 
District Attorney on this motion is not that no wiretap 
evidence will be used on the trial but rather that the order 
permitting the wiretap was authorized by Article I, Section 
12 of the New York Constitution, by Section 813a of the 
New York Code of Criminal Procedure, and the evidence 
thereof held to be admissible in criminal prosecutions by the 
recent decisions of the New York Court of Appeals in 
People v. Variano, 1959, 5 N. Y. 2d 391, and People v. 
Broady, 1959, 5 N. Y. 2d 500; and he further contends that 
a federal court not only should not interfere with the use 
of such wiretap evidence but is without power or jurisdic- 
tion to do so. Under these circumstances we see no reason 
to doubt that the wiretap evidence will be used at the trial 
unless we take action to prevent such use. 

Pugach’s argument is: that Section 605 of the Federal 
Communications Act makes it a federal crime to tap a 
telephone and “divulge or publish the existence, contents, 
substance, purport, effect or meaning of such intercepted 
communication”; that defendants or their agents are about 
to commit this federal crime by further divulging and 
offering the wiretaps in evidence at the trial; that the 
Supreme Court has in effect held in United States v. 
Benanti, 1957, 355 U. S. 96, that the constitutional and legis- 
lative authorization of wiretaps by the State of New York 
is illegal and void; that if the evidence is received at the 
trial and Pugach is convicted he will be wholly without 
remedy, since under Schwartz v. Texas, 1952, 344 U. S. 199, 
which is still in effect, the evidence will be admissible under 
the New York rules of evidence, even though illegally 
obtained, and his conviction will not be reversed. He also 
claims that the result of such violations of federal law will 
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deprive him of his liquor license and his license to practic 


ifying 
law. Pugach argues that, unless we grant the injunctiy, } latin 
relief he prays, defendants and their agents will go aheag | remed 
and violate the federal statute with impunity, Shielding enfor¢ 
themselves behind a constitutional and legislative schem — civil 
of the State of New York that has been held by the Supreme = gych 1 
Court to be invalid. This is a powerful argument and we _—yicted 
have been unable to find any satisfactory answer to it, seem 
It is interesting to note that on the same day the motion preve 
now under consideration was argued we also heard arg. oceur 
ment in United States ex rel. Graziano v. McMann, another the tt 
wiretapping case. The regular New York procedure had In 
been followed, the wiretap evidence was received at the held: 


trial and Graziano was convicted. The judgment of con. 

viction was affirmed by the Appellate Division, 1957, 3 A. D, 

2d 1010, and by the Court of Appeals, 1958, 4 N. Y. 2d 881, ; 
A motion to amend the remittitur to note that a question : 
arising under the federal Constitution had been argued : 
and decided was denied, 1958, 4 N. Y. 2d 1046, although ) 
Graziano had objected to the wiretap evidence and claimed 
it should not have been received as it violated the federal 
statute against intercepting and divulging telephone mes. 
sages, and the Supreme Court denied certiorari, 1958, 388 
U. S. 851. Thereafter Graziano applied for habeas corpus 
in the United States District Court for the Northern Dis. 
trict of New York on the ground that his conviction vio- 
lated his right to due process of law under the Fourteenth | 
Amendment and the writ was dismissed. It was the appeal 
from the order dismissing the writ in Graziano that was 
argued before us on the same day Pugach’s motion was 
argued. This Court has affirmed the order dismissing the 
writ in Graziano in an opinion filed herewith. This gives 
point to what may happen to Pugach if this motion is 
denied. In other words, once the federal law against wire- We 
tapping has been violated by state enforcement officers tes- 7 
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tifying at the trial to the contents of the wiretap, and a 
eonviction has been obtained by use of such proof, the only 
remedy may well be a criminal prosecution against the 
enforcement officers who have violated the law or perhaps 
a civil suit by the convicted defendant for damages. That 
such remedies are hopelessly inadequate and that the con- 
vieted man will have suffered irreparable injury would 
seem to be self-evident. But here we can act in time to 
prevent the additional violation of Section 605 that will 
occur when the wiretap evidence is divulged and used at 
the trial. 

In United States v. Benanti, 1957, 244 F. 2d 389, 391, we 
held: 


“Despite the warrant issued by the New York State 
eourt pursuant to New York law, we have no alterna- 
tive other than to hold that by tapping the wires, 
intercepting the communication made by appellant and 
divulging at the trial what they had overheard, the 
New York police officers violated the federal statute. 
Nardone v. United States, 302 U. S. 379, 58 S. Ct. 275, 
82 L. Ed. 314; Id., 308 U.S. 338, 60 S. Ct. 266, 84 L. Ed. 
307; Weiss v. United States, 308 U. S. 321, 60 S. Ct. 
269, 84 L. Ed. 298. Section 605 of 47 U.S. C. A. is too 
explicit to warrant any other inference, and the Weiss 
case made its terms applicable to intrastate communi- 
cations. The section provides: 


‘*** no person not being authorized by the sender 


shall intercept any communication and divulge or 
publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communica- 
tion to any person * * *.’” 


We also held, following as we thought the earlier cases, 
especially Wolf v. Colorado, 1949, 338 U. S. 25, that the 
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fact that the federal officers had not participated in the 
wiretap and had no knowledge of it until the fact was 
brought out at the trial on cross-examination required yg 
to affirm the conviction. In this we were mistaken, as the 
Supreme Court held the evidence was not admissible 
United States v. Benanti, 1957, 355 U. S. 96. But our ruling’ 
that the New York police officers had violated the federg] 
law against divulging the contents of a wiretap, even 
though authorized by New York state law, was not dis. 
turbed. Instead, the Court held at pages 105-6: 


“In light of the above considerations, and keeping in 
mind this comprehensive scheme of interstate regula. 
tion and the public policy underlying Section 605 as 
part of that scheme, we find that Congress, setting out 
a prohibition in plain terms, did not mean to allow state 


legislation which would contradict that section and 
that policy.** ” 


Footnote 18 reads: 


1 


“In passing, it should be pointed out that several 
Attorneys General of the United States have urged 


Congress to grant exceptions to §605 to federal agents | 


under limited circumstances. See, e.g., Hearings before 
Subcommittee No. 5 of the House Committee on the 
Judiciary on H. R. 762, 867, 4513, 4728, 5096, 84th 
Cong., Ist Sess. 28; Rogers, The Case for Wire Tap- 
ping, 63 Yale L. J. 792 (1954). But Congress has de- 
clined to do so. In view of this, it would seem unrea- 
sonable to believe that Congress is willing to allow 
this same sort of exception to state agents with no 
further legislation on its part.” 


See also United States v. Gris, 2 Cir., 1957, 247 F. 2d 860, 863. 
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We find nothing to the contrary in Schwartz v. Texas, 
1952, 344 U. S. 199, which merely construed Section 605 as 
precluding “the conclusion that Congress intended to 
thwart a state rule of evidence in the absence of a clear 
indication to that effect.” See Benanti, 355 U. S. at page 
101. In other words, the rule of evidence that permits 
proof illegally obtained to be received in evidence is a 
rule of state law and, in the absence of valid federal legis- 
lation to the contrary, the application of such a rule in and 
of itself does not constitute a violation of the constitutional 
requirement of due process. 

In denying relief the District Judge relied upon Stefa- 
nelli v. Minard, 1951, 342 U. S. 117, where it was held that 
an injunction would not issue to prevent the New Jersey 
State Police from using in a state criminal prosecution 
the fruits of an unlawful search and seizure. But there 
the violation of the constitutional prohibition had already 
taken place. Under such circumstances it might well be 
thought that there was no more involved than a state rule 
to the effect that evidence illegally obtained was none- 
theless admissible. Naturally there was a reluctance to 
interfere and disturb the delicate balance between federal 
and state functions, especially in the administration of -the 
criminal laws. Here the very act of the police officers in 
testifying and divulging the contents of the wiretap’ will 
constitute the commission of a separate federal crime in 
futuro.? We do not think we lack power to prevent this. 
Unless we act now it may well be too late. Surely the 
delicate balance between federal and state functions does_ 
not require the federal courts to sit idly by and counte- 
nance or acquiesce in persistent and repeated violations 
of federal law. Moreover, the fact that the wiretapping is 


2 See Refoule v. Ellis, D, C. N. D., Ga., 1947, 74 F. Supp. 336, cited 
in footnote in Stefanelli at p. 124. 
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authorized pursuant to the Constitution and legislation of 
the State of New York, pursuant to which New Yoy 


judges continue to order wiretapping and police officer, , 
do the wiretapping and divulge the contents of the wire. | 


taps in their testimony, even after the Supreme Cony 
has held these constitutional and legislative provisions ty 
be an invasion of a field preempted by the Congress, make 
the position of defendants even more untenable. 

Accordingly, until the hearing and determination of the 
appeal from the order denying plaintiff’s application for g 
temporary injunction and dismissing plaintiff’s complaint, 
defendants and their agents and employees are hereby en. 
joined and restrained from using and disclosing wiretap 
evidence at the trial of Pugach in the County Court of 
Bronx County, New York, on the two indictments there 
pending against him. 


scicidibidahil nant 
Waterman, Circuit Judge (concurring) : 


I concur but solely on a very limited ground. If we 
deny the stay and the wiretap evidence is introduced at 
the trial next Monday, February 15, 1960, the important 
question presented by this application will not have been 
timely ruled upon, and, as appears in our opinion in United 
States ex rel. Graziano v. McMann, filed herewith, it is prob- 
able that nothing can be done thereafter to revive it. As 


soon as the wiretap evidence is offered and received at 


the trial and the contents of the wiretaps are thus di- 
vulged, the question now before us will have become moot. 
On the other hand, the granting of the stay will maintain 
the status quo pending appeal to our Court from the 
decision below. If we err in so doing, the stay will be 
promptly vacated by the United States Supreme Court, or 
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a Justice thereof, and defendants will then be free to 
tender the wiretaps in evidence at the trial in the County 
Court of Bronx County. Although it is intolerable that 
the federal courts should so presume to interfere with the 
orderly progress of the administration of justice in the 
State Courts by issuing stay orders, the present situation 
is intolerable, too. It goes against the grain to sit idly 
and await the violation of a federal statute one knows is 
to be violated, while also knowing that the only redress 
the United States may have after the violation is to pro- 
ceed under $501 against a conscientious police officer who 
is only obeying orders. 

Moreover, there is uncertainty among the State officers 
themselves. At least one of the Justices of the New York 
Supreme Court refuses to sign orders authorizing wiretaps 
on the ground that they are now clearly illegal under the 
ruling of the Supreme Court in United States v. Benanti, 
355 U. S. 96 (1957). Matter of Interception of Telephone 
Communications, 9 Misc. 2d 121, 170 N. Y. S. 2d 84 (1958) 
(per Hofstadter, J.). But, as disclosed by the affidavits now 
before us, other Justices of the New York Supreme Court 
pursue a contrary course and numerous orders authorizing 
wiretaps are issued. This leaves in the middle conscientious 
New York State and municipal police officers who have 
tapped wires pursuant to court order. It could well be 
that some of them, as the occasion presented itself, might 
be prosecuted for violating Section 605 when they di- 
vulge or publish what they have thus obtained. Such a 
divulgence would be in violation of the plain prohibition 
of the Section. Therefore, if at all possible to do so, it is 
in the public interest to have the present anomalous state 
of affairs clarified. For this reason, and this reason alone 
—and with many misgivings—I concur in the granting 
of the stay. I would point out that we are not enjoining 
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the prosecution itself, but only the introduction at the 
trial of wiretap evidence. 


‘silt tll tenant 
ManvpeEn, Judge (dissenting) : 


The petitioner-appellant’s motion for stay of the crim. 
inal proceeding in the state court of New York assumes 
correctly, that the New York Court will follow the New 
York rules of evidence, and will admit evidence obtained 
by tapping the petitioner’s telephone. 

The New York rule of evidence is, 


that the court, when engaged in trying a criminal cage, 
will not take notice of the manner in which witnesses 
have possessed themselves of papers and other ar. 
ticles of personal property which are material and 
properly offered in evidence. 


The foregoing quotation is from the opinion in People y. 
Adams, 176 N. Y. 351, 358, 68 N. E. 636, 638. It was quoted 
with approval in People v. Richter’s Jewelers, 291 N. Y. 
161, 51 N. E. 2d 690. 

This rule of evidence is said by the petitioner to have 
been derived from the common law; to have been intro- 
duced into American jurisprudence toward the middle of 
the nineteenth century; and to have been adopted by a 
majority of American state jurisdictions. 

The petitioner’s estimate of the precedents is verified 
by Wigmore on Evidence (3rd Ed.), vol. 8, $§2183-2184b 
and McCormick on Evidence, §§137-142. 

That the rule that wire-tap evidence is admissible is 
only a rule of evidence is confirmed by the highest av- 
thority, speaking in 1957, in Benanti v. United States, 
300 U.S. 96, 101. There, Chief Justice Warren for a unan- 
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‘mous Court, distinguished Schwartz v. Texas, 344 U. S. 
199, by saying : 


The rationale of that case is that despite the plain 
prohibition of Section 605 (the Federal Wiretapping 
Statute), due regard to federal-state relations pre- 
cluded the conclusion that Congress intended to 
thwart a State rule of evidence in the absence of a 
clear intention to that effect. 


What this Court is asked to do in the instant case is to 
hold that it is a violation of due process of law for a State 
to apply a rule of evidence which is the rule in a ma- 
jority of the States of the United States. Can it be that 
the essentials of “ordered liberty” of decent and rational 
process of law have been hidden from so many courts and 
judges and juristic authorities during so many years, 
and have now at last been revealed, and only to this Court? 

The instant petition urges the Federal District Courts 
to go into the business of supervising the proceedings in 
State Courts in their day-to-day activities; to take a seat 
on the bench beside the State Court Judge and direct him 
how to rule on the admission of evidence offered at the 


trial. It would be hard to imagine a more intolerable 


practice, even if it were indulged in by judges of higher 
rank, but in the same judicial hierarchy. Here again we 
have recent admonition from the Supreme Court of the 
United States. In Stefanelli v. Minard, 342 U. S. 117, Mr. 
Justice Frankfurter wrote for the Court in a case prac- 
tically on all fours with the instant one. There the peti- 
tioners sought, in a Federal Court, an injunction against 
the use, in a State criminal proceeding, of evidence ob- 
tained by State police by an illegal search. The Supreme 
Court said, at page 120, 
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Here the considerations governing that discretioy 
[the discretion of a Court of Equity in determining 
whether to issue an injunction] touch perhaps the mog 
sensitive source of friction between States and Ng. 
tion, namely, the active intrusion of the federal court 
in the administration of the criminal law for the proge. 
cution of crimes solely within the power of the States, 


At pages 123-124 the Supreme Court said: 


The consequences of exercising the equitable power 
here invoked are not the concern of a merely dog. 
trinaire alertness to protect the proper sphere of the 
States in enforcing their criminal law. If we were 
to sanction this intervention, we would expose every 
State criminal prosecution to insupportable disrup. 
tion. Every question of procedural due process of law 
—with its far-flung and undefined range—would invite 
a flanking movement against the system of State courts | 
by resort to the federal forum, with review if need be 
to this Court, to determine the issue. Asserted uncon- 
stitutionality in the impaneling and selection of the 
grand and petit juries, in the failure to appoint counsel, 
in the admission of a confession, in the creation of an 
unfair trial atmosphere, in the misconduct of the trial 
court—all would provide ready opportunities, which 
conscientious counsel might be bound to employ, to 
subvert the orderly, effective prosecution of local 
crime in local courts. To suggest these difficulties is to 
recognize their solution. 


I would deny the requested stay. 


USCA—3084 


er; 















ae 


tigits t g 


Fee 


District 


fh 5 Fy 


% eyes 


» sSESERSRAE® 


g 


ition 
ning 
Nost 
Na. | 
urts 
O8e. 
teg, 


WIRETAPPING 


Derten 8. PUGACH, Platwtifr, 
ee ve : 


tapping of accused’s telephone and to en- 
join introduction at trial of all evidence 


obtained as result of the wiretaps. The © 


District Court, Frederick van Pelt 
Bryan, J., held that even though testi- 
mony of officers and agents as to ac- 
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ble in a state erishinial trial is for stated 
to determine. Communications Act of 
1984, §§ 501, 606, 47 U.S.C.A. $$ 601, 
605. , ° 


4& Criminal Law ©2043 
Under New York law, wiretap evi- 


, dence even though illegally obtained is 


admissible in a state criminal trial. 
Communications Act of 1934, $$ 501, 
605, 47 U.S.C.A. §§ 501, 605. 


& Civil Rights <2 

The Civil Rights Act should be con- 
strued so as to respect the proper balance 
between states and federal government 


_ in law enforcement and is not to be used 


to centralize power so as to upset the 
federal system. U.S.C.A.Const. Amends. 
4, 14. 


| rep though 4astimony of officers 
andi agente as to a¢tual telephone conver- 
: in prosecu- 


sations tatercepted would, 
| tion in New York, itself constitute s 
divuigence 


ot etiminal violation of ex- 
press prokibition of Federal Commanica- 





New Nea pon thes 
P. Kennedy, Bees , -7eny 
Nelson, New York +t ome fe 
ments = % ‘with | 
ous possession of Peano mee 
maiming, assanit, sf ty, He is 
scheduled, to stand trial om ‘these tndict- 
ments da January 18, 1966 in the County 
Court of Bronx County.” - 

He claims tint his tlepbote wes tep- 
ped by agents of the dafendast law en- 
forcement efftears, in violafion of $ 605 
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AE Wedel Conm renee EEC BE AT plaintiff's telephone, and that his te, 
BWBOA. | 8; that the contents of tele phone was tapped by state law enfong 
phone convermtions obtained by such ‘ment officers acting under such Order, Six es 
Siemens and information secured as a Nor is it denied that the indictments jy passed a 
consequence thereof, were divulged to, question were in substantial part baggy , Section 
the Grand Jury and formed the basis for on telephone conversations so obtained, spect to 
‘the indictments against him; and that and information secured as a result, 4 telephone, 
‘evidence as to these communications and appears highly likely that the prose, en 
the information so secured will be offered tion will use such evidence against plaj,, | ‘thor ize 
| against him by the prosecution at the tiff on the trial of the indictmeny cept an 
trial. He therefore brings this action to Plaintiff claims that the use of this eyj, or pub 
enjoin the Bronx County District Attor- dence at the trial will cause him irre substal 
ney and the New York City Police Com- arable injury against which he has » | ing of 


missioner and their agents and servants ' protection except through this court. tion to 
‘ 
: from divulging the existence or contents The issue before me is (1) whether ” - 
of any telephone communications which! this court can or should enjoin the divy.. | comer t 
were obtained through the tapping of his gence by witnesses at a New York State =" 
telephone and to enjoin the introduction criminal trial of the contents of tel. me 
at the trial of all evidence obtained as a phone communications obtained through of t : 
result of the wiretaps. . wiretapping in violation of § 605 of the Se 
Jurisdiction lies under 28 U.S.C. g Federal Communications Act, though 4 
1343 and 42 U.S.CA. § 1983. See Doug-| Pursuant t6 the Constitution and statuta, = “N 
las v. City of Jeannette, 319 U.S. 157, Of the State of New York, and (2) we 
63 S.Ct. '877, 87 L.Ed. 1824; Hague v. _ whether the presentation of evidence ge. Saal 
Committee for Industrial Organization, CUred through leads obtained 7 such conta’ 
STUB 406; WW BOL OS6, 48 Lawd, , WEES heule aso be enjornem’ the t 
1423. Bee, also, Burt v. City of New Questions arising from the tappingot there 
York, 2 Cir., 156 F.2d 791. telephones in aid of enforcement of the Th 
wii iit ww Chahds tee Cie Vetelictive criminal law, the disclosure of telephone e 
. : eh edt oft en communications obtained by  wiretap- States, 
relief which he seeks in his complaint. |. +e : L.Ed. | 
: .. ping, and the admissibility of evidence 
The defendants in turn make what are in : 266, 84 
; ais secured from leads so obtained have fre- : 
effect cross-motions to dismiss the com- 7 held th 
fe j s quently been before the courts in recent : 
plaint for failure to state a claim upon years. tapping 
which relief can be granted. In Olmstead v. United States, 277U.8,% is ina 
It is not disputed that an ex parte or- 438, 48 S.Ct. 564, 72 L.Ed. 944, the Su- Such 
der of the New York Supreme Court was preme Court held, four Justices dissent- telephc 
obtained by the District Attorney of ing, that the tapping of telephones does all evi 
Bronx County pursuant to § 813-a of the not violate the Fourth or Fifth Amend- forma’ 
New York Code of Criminal Procedure, ments to the Constitution.4 That deci- no diff 
purporting to authorize the tapping of | sion stil! holds. zs -_ 
ec1ss 
1. The complaint also claims that the vio- The allegations as to property rizhts 60 S.C 
lation of § 605 has affected substan- which might be affected by a conviction at ' 
tial property rights of the plninutiff, as that trial do not expand the issues here \ Ho 
well as his personal rights. It is al- beyond those which I have defined above. | as, 34 
leged that he is a member of the New 231, | 
York bar, that some of the conversations 2. The problem has also been extensive- device 
which was intercepted- were privileged ly discussed in the law reviews. For two 
communications between himself and his articles diseussing the underiving pil 
clients, that a conviction upon the trial osophienl and law enforcement problems, 4. 48 
of these indictments will cause him to lose as opposed to the strictly legal proldems, 5. 47 
his valuable license to practice Taw in raised by wiretapping, see Rogers. The sa 
New York, and that it will also jeopariize Case for Wiretapping, 68 Yale LJ. 7a 6. TI 
a liquor license owned by a corporation (1952); Westin, The Wiretapping Prob- 1 “t 
of which he is a stockholder and in lem: An Analysis and a Legisiutive Pro- fir 
which he has a substantial property in- posal; 52 Columbia L.Rev. 165° (1952). Co 
terest. However, there is no claim th:t 8. 
his property rights will be affected by & Justices Holmes, Brandeis, Stone and : 
any threatened acts of the defendants Butler dissented, See, also, the dissent- 
apart from their testimony at the. trial ing opinions of Justices Frankfarter and 
and the possible resulting conviction, Douglas in On Lee v. United States, 
The relief sought here is confined to the S43 U.S. 747, 72 SoC et. 967, 9G L.Ed, 1270. 


presentation of evidence at the criminal 
trial about to be held. 
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Six years after Olmstead Congress 
the Federal Communications Act,‘ 
Section 605 of which provides, with re- 
spect to communications by wire or 
telephone, that 
«“# ® ® no person not being au- 
thorized by the sender shall inter- 
cept any communication and divulge 
or publish the existence, contents, 
substance, purport, effect, or mean- 
ing of such intercepted communica- 
tion to any person; * * * no per- 
son having received such intercepted 
communication or having become ac- 
quainted with the contents, sub- 
stance, purport, effect, or meaning 
of the same or any part thereof, 
knowing that such information was 
so obtained, shall divulge or publish 
the existence, contents, substance, 
purport, effect, or meaning of the 
same or any part thereof, or use the 
same or any information therein 
contained for his own benefit or for 
the benefit of another not entitled 
thereto: * * *.”. 

Thereafter, in Nardone v. United 
States, 302 U.S. 379, 58 S.Ct. 275, 82 
L.Ed. 314, and 308 U.S. 338, 60 S.Ct. 
266, 84 L.Ed. 307, the Supreme Court 
held that all evidence obtained from the 
tapping of telephones by federal agents 
is inadmissible in the federal courts. 
Such evidence includes not only actual 
telephone conversations so obtained but 
all evidence secured as a result of in- 
formation or leads therefrom.* It makes 
no difference whether the telephone com- 
munications are interstate or intrastate. 
Weiss v. United States, 308 U.S. 321, 


60 S.Ct. 269, 84 L.Ed. 298. 


However, in Schwartz v. State of Tex- 
as, 344 U.S. 199, 73 S.Ct. 232, 97 L.Ed. 
231, the Supreme Court held that evi- 
dence of this nature was admissible in 


4. 48 Stat. 1004. 


5. 47 US.C.A, § G5, 


6. This was a logical extension of the 
“fruits of the poisonous tree” woetrine 
first enuneinted in Silverthorne Lumber 
Co. vo United States, 251 U.S. 3S5, 40 


§.Ct. sz, 64 L.Ed.2d 319. 
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the state courts where it had been ob- 
tained by state agents, and that its ad- 
mission was not a ground for reversal 
of a state court conviction. The rule ex- 
cluding, in federal proceedings, evidence 
obtained and sought to be divulged in 
violation of § 605 was held to be a rule 
of evidence only. The court found that 
Congress, by forbidding the interception 
and divulgence of telephone communica- 
tions, did not intend to impose the fed- 
eral exclusionary rule of evidence? on 
the state courts, and that the states 
were free to make and apply their own 
rules of evidence on this subject matter. 


- In Benanti v. United States, 355 U.S. 
96, 78 S.Ct. 155, 2 L.Ed.2d 1268 the 
question presented was whether evidence 
obtained as a result of wiretapping by 
state law enforcement officers; without 
participation by federal authorities, was 
admissible in a federal court. The.court 
was thus faced with a. choice between 
the results reached in Nardone and 
Schwartz. It held that the state agents, 
in committing the wiretap, were violat- 
ing the federal law even though they 
were acting in accordance with the Con- 
stitution and statutes of the State of 
New York which permit a telephone tap 
under an ex parte order issued by a 
state court judge. The court refused to 
permit any evidence obtained through 
wiretapping in violation of § 605 to be 
admitted in federal criminal proceedings. 
Under the comprehensive scheme of in- 
terstate regulation embodied in the Fed- 
eral Communications Act and the pub- 
lic policy underlying § 605 (355 U.S. at 
pages 105-106, 78 S.Ct. at page 160) 


“* * * Congress, setting out a 


prohibition in plain terms, did not 
mean to allow state legislation which 
would contradict that section and 
that policy.” 


7. First established in Weeks v. United 
States, 282 U.S. 383, 34 S.Ct. 341, 58 
L.Ed. 652. 


8. Extensively discussed in 57 Columbia 
Rev. 1159 (1957). 


\ 
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{1]) The Federal Communications 
Act not only prohibits the tapping of 
telephones but Section 501 of the Act 
also makes such interception and divul- 
gence of telephone communications a fed- 
eral crime. 47 U.S.C.A. § 601. The vio- 
lation of § 605 may also give rise to a 
civil action for damages. See Reitmeis- 
ter v. Reitmeister, 2 Cir., 162 F.2d 691, 
694. 

{2] Since the Benanti case there is 
little doubt that state officers who engage 
in telephone wiretaps and divulge the 
contents of communications so obtained 
not only are acting in violation of the 
federal statute but are committing a fed- 
eral crime. The fact that they act in 
aid of law enforcement and under pur- 
ported authority of state Constitution 
and statutes does not make their acts 
any less a violation of federal law. This 
was recognized by the New York Su- 
preme Court in In Matter of Interception 
of Telephone Communications, 9 Misc.2d 
121, 170 N.Y.S.2d 84. There Mr. Justice 
Hofstadter held that he could not law- 
fully issue orders pursuant to § 813-a of 
the New York Code of Criminal Pro- 
cedure authorizing telephone wiretaps by 
state law enforcement officers since, in 
the light of the Benanti case, such wire- 
taps were in violation of federal law. 


[3,4] However, it does not follow 
that plaintiff is entitled to an injunction 
against the introduction of evidence 80 
obtained at a state criminal trial. As 
was made abundantly clear in Schwartz 
v. State of Texas, supra, the question of 
whether such evidence is admissible in 
a state criminal trial has been left for 


9. See. also, Irvine v. People of State of 
Califernia. 347 U.S. 128, 74 S.Ct. 381, 
98 L.Ed, 561, narrowly limiting Rechin v. 
People of California. 342 U.S. 165, 72 
S.Ct. 205, 96 L.Ed. 183. 


10. The Civil Rights Act “ ‘should be con- 
strued so as to respect the proper bal- 
ance between the States and the fedwral 
government in law enferceinent,’ Screws 
v. United States, 325 U.S. 91, 108, GS. 
Ct. 1021, 1059, 89 L.Ed. 1495," and is 
“*‘not to be used to centralize power so as 
to upset the federal system.’ Collins v. 
Hardyman, 3°41 U.S. 651, 658, 71 S.Ct 
937, 940, 95 L.Ed 1253." See, also, 
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the states to determine. Congress, by 
enacting § 605, did not intend “to thwar 
a state rule of evidence”. The policy y 
the State of New York, as reaffirmed by 
its Court of Appeals subsequent to Bey, 
anti, is: that wiretap evidence ep, 
though illegally obtained is admissible i, | 
a state criminal trial. People v. Varian, | 
5 N.Y.2d 391, 185 N.Y.S.2d 1,167 NE 


‘2d 857. 


Cases dealing with the admissibiliy 
in state criminal prosecutions of; eviden, 
obtained by unlawful search seizun 
arising under the Fourth and Foy. 
teenth Amendments to the Constitutio, 
furnish a parallel here. Wolf v. Peoph 
of State of Colorado, 888. U.S. 25, 
S.Ct. 1859, 98 L.Ed. 1782, held thy 
the admission of such evidence in a pro. 
ecution in a state court for a state crim 
was not forbidden and the court refuse 
to reverse a state court conviction bh 
cause such evidence had been received! 


[5] In Stefanelli v. Minard, $42 U8. 
117, 72 S.Ct. 118, 220, 96 L.Ed. 188, the 
petitioner appealed froamy a denial by the 
federal district court “ef an injanction 
against the use in pending state criminal 
proceedings of the fruits of an unlawful 
search and seizure by the New Jersey | 
State Police. It was held that the federal 
courts should refuse to intervene in state 
criminal proceedings to suppress the use 
of evidence even when secured by unlaw- 
ful search and seizure.*® 


As Mr. Justice Frankfurter, writing 
for the court said *: 


“The consequences of exercising the 
equitable power here invoked are not 


Douglas v. City of Jeannette. 319 US 
157, 63 S.Ct. 877, 87 L.Ed. 1324. 


Qt. 342 U.S. at pages 123-124, 72 S.Ct. 
at page 121. It may be noted that a 
footnote cites by way of illustration 
eases, among others, where the lower 
courts have refused to intervene by in- 
junetion upen a claim that state officers 
hadl violated the federal wiretapping stat- 
ute. See MeGuire vo. Amrein, D.C. 101 F. 
Supp. 414: Hoffman v. O'Brien, D.C, 
8S F.Supp. 490). But see Burack v. State 
Liqnor Authority, D.C.E.D.N.Y., 100 F, 
Supp. 161. 
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ncern of a mercly doctrinaire alert- 
at protect the proper sphere of the 
States in enforcing their criminal law. 
If we were to sanction this intervention, 
we would expose every State criminal 
prosecution to insupportable disruption. 
Every question of procedural due process 
of law—with its far-flung and unde- 
fined range—would invite a flanking 
movement against the system of State 
courts by resort to the federal forum, 
with review if need be to this Court to, 
determine the issue. Aésserted uncon- 
stitutionality in the impaneling and 
selection of the grand and petit juries, in 
the failure to appoint counsel, in the ad- 
mission of a confession, in the creation 
of an unfair trial atmosphere, in the mis- 
conduct of the trial court—all would pro- 
vide ready opportunities, which conscien- 
tious counsel might be bound to employ, 
to subvert the orderly, effective prosecu- 
tion of local crime in local courts. To 
suggest these difficulties is to recognize 
their solution.” 

[6) The same considerations which 
impelled the court in Stefanelli to refuse 
to exercise its equitable powers to inter- 
fere in a state criminal proceeding also 
apply in the case at bar."* There is noth- 
ing here which removes this case from 
the orbit of Stefanelli. It is true that 
the testimony of state officers and agents 
as to actual telephone conversations 
which had been intercepted would in it- 


12, Voel v. Storb, 3 Cir,, 235 F.2d 48, 
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seit constitute divuigence in erimunal 
violation of the express prohibitions of 
§ 605. But even if it were established 
that such divulgence will occur (and it 
has not been affirmatively shown that 
it will) this would not justify a depar- 
ture from the principles of Stefanelli. 
Schwartz v. State of Texas, supra, made 
it plain that § 605 does not operate to ex- 
clude such evidence in state court pro- 
ceedings even though “the introduction 
of the intercepted communications would 
itself be a violation of the statute”. This 
is “simply an additional factor for a 
state to consider in formulating a rule of 
evidence for use in its own courts, En- 


forcement of the statutory prohibition in 
§ 605 can be achieved under the penal 
provisions of § 501".!3 As I have point- 
ed out, plaintiff may also have a remedy 
in civil damages. See Reitmeister v. 
Reitmeister, supra. 

Plaintiff is not entitled to injunctive 
relief from this court. The federal 
courts will not exercise their equity 
powers to disturb the delicate balance 
of our federal system by interference 
with or embarrassment of criminal pro- 
ceedings in the state courts. 

Plaintiff's motion for a preliminary in- 
junction is therefore in all respects de- 
nied and the motions of the defendants 
to dismiss the complaint are granted. 

It is so ordered. 


13. 344 U.S. at page 201, 73 S.Ct. at page 
234, 
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Burton N. PUGACH, Petitioner- 
Appellant, 
v. : 
Honorable Isidore DOLLINGER, District 
Attorney of Bronx County and Honor- 
able Stephen P. Kennedy, Police Com- 
missioner of the City of New York, Re 
spondent-Appellees. 
No. 26116. 


United States Court of Appeals 
Second Circuit. 


Argued Feb. 1, 1960. 
Decided Feb. 11, 1960. 


Action to permanently enjoin a 
State District Attorney and a municipal 
Police Commissioner and their agents 
and employees from using certain wire- 

-tap evidence in a forthcoming trial of 
defendant in state court, for certain fel- 
onies. The United States District Court 
for the Southern District of New York 
denied a motion for a preliminary in- 
junction and dismissed the complaint, 
and plaintiff appealed, and moved for a 
stay pending hearing of his appeal. The 
Court of Appeals, Medina, Circuit Judge, 
held that where act of police officers in 
testifying’ and divulging contents of a 
wiretap would constitute commission of 
a separate federal crime in futuro, Court 
of Appeals had power to prevent such 
occurrence, and would prevent it by entry 
of an order enjoining persons in question 
from using and disclosing wirctap evi- 
dence at state court trial of plaintiff, 
until hearing and determination of plain- 
tiff’s appeal from order denying his ap- 
plication for a temporary injunction and 
dismissing his complaint. 

Motion for stay granted in accord- 
ance with opinion. 

Madden, J., dissented. 


1. Constitutional Law 266 

Rule of evidence that yerumdanest 
illegally obtained to be received in evi- 
dence is a rule of state law and, in ab- 
sence of valid federal legislation to the 
contrary, application of such a rule in 
and of itself does not constitute a viola- 
tion of constitutional requirement of due 
process. U.S.C.A.Const. Amend. 14. 


2. Courts €262.6(5) 
Where act of police officers in testi- 
fying and div@lging contents of a wire- 


* Sitting by desigiatic 
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tap at state ceurt trial of 
certain felony charyes would constityy 
commission of a separate federal exjy, 

in future, Court of Appeals had powers to 

prevent such eccurrence, and would pre. 
vent it by entry of an order en 
persons in question from usiny 
closing wiretap evidence at stats 
trial of plaintii, until hearing 
termination of plaintiff's anpacd 
der denying his applicatio 


delendant gy 


ing 

and dix 

dd dh 
ren Or. 

ait M}u 
rary injunction and dismissing his com, 
plaint. Const.N.Y. art. 1, § 12; Code( 

| Proc.N.Y. § 813-a; Communications Ag 
of 1934, § 605, 47 U.S.C.A. § 605. 


'$. Courts ©—262.4(2) 

The balance between federal anj 
state functions does not require federgl 
courts to sit idly by and countenance o& 
acquiesce in persistent and repeated vio. 
lations of federal law by state officers or 
officials. 


h fo. 


—_—e—— 


Herbert S. Siegel and Louis Fusco, Jr, 
Bronx, New York City, for petitioner. 
appellant. 

Irving Anolik, Asst. Dist. 
Bronx County, New York City (Isidore 
Dollinger, Dist. Atty., Bronx County, and 
Alexander E. Scheer, Asst. Dist. Atty, 
Bronx, New York City, on the brief), 
for respondent-appellees. 


Before MEDINA and WATERMAN, 
Circuit Judges, and MADDEN, Judge, 
United States Court of Claims.* 


MEDINA, Circuit Judge. 


Burton N. Pugach and others were in- 
dicted by the Grand Jury of Bronx Coun- 
ty, New York, charged with the crimes 
of burglary in the second degree, maim- 
ing, assault in the second degree and con- 
spiracy. Another indictment charges 
Purach with felonious possession of fire- 
(arms. Proceedings are pending in the 


; County Court of Bronx County and we 


are informed by the Assistant District 
Attorney in charge that “it will not be 
possible to delay this case beyond Feb- 


ruary 15. 

The present action was brought in the 
United States District Court for the 
Southern District of New York against 


ithe District Attorney of Bronx County 
and the Police Commis:ioner of New 
York City ‘for a permanent. injunction 


restraining the use by them and their 


Mm pursuant to the provisions of Us US. § Lola). 
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agents and employees on the forthcoming 
trial of certain wiretap evidence. A mo- 
tion for a preliminary injunction was 
denied and the complaint was dismissed. 
Pugach appealed to this Court from the 
order denying the preliminary injunction 
and dismissing his complaint. The mat- 
ter comes before us on a motion for a 
stay pending the hearing of the appeal. 
It is not disputed that defendants or 
their agents on June 15, 1959 procured 
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dence at the trial; that the Supreme 


Court has in effect held in United States 
v. Benanti, 1957, 355 U.S. 96, 78 S.Ct. 
155, 2 L.Ed.2d 126, that the constitution- 
al and legislative authorization of wire- 
taps by the State of New York is illegal 
and void; that if the evidence is received 
at the trial and Pugach is convicted he 
will be wholly without remedy, since un- 
der Schwartz v. State of Texas, 1952, 344 
U.S. 199, 73 S.Ct. 232, 97 L.Ed. 231, 


Com an order of the Supreme Court of the which is still in effect, the evidence will 
e Cr, State of New York permitting Pugach’s be admissible under the New York rules 
3 Act telephone wires to be tapped, that they of evidence, even though illegally ob- 
were tapped and that the contents of the tained, and his conviction will not be re- 
wiretaps were divulged to the Grand versed. He also claims that the result 
and Jury: It is also asserted and not denied of such violations of federal law will de- 
leral that the wiretaps were divulged “to the Prive him of his liquor license and his li- 
-e or press and to other persons.” We agree cense to practice law. Pugach argues 
o. with the statement by the District that, unless we grant the injunctive re- 
mee Judge: “It appears highly likely that lief he prays, defendants and their 
the prosecution will use such evidence gents will go ahead and violate the fed- 
against plaintiff on the trial of the in- eral statute with impunity, Shielding 
dictments.” Indeed, the position of the themselves behind a constitutional and 
dr, District Attorney on this motion is not legislative scheme of the State of New 
ner- that no wiretap evidence will be used on York that has been held by the Supreme 
| the trial but rather that the order per- Court to be invalid. This is a powerful 
tty, |  mitting the wiretap was authorized by 4rgument and we have been unable to 
dore Article I, Section 12 of the New York find any satisfactory answer to it. 
and Constitution, by Section 813-a of the It is interesting to note that on the 
tty,, New York Code of Criminal Procedure, same day the motion now under consid- 
ef), and the evidence thereof held to be ad- eration was argued we also heard argu- 
missible in criminal prosecutions by the ment in United States ex rel. Graziano 
AN, recent decisions of the New York Court y. McMann, another wiretapping case. 
ige, of Appeals in People v. Variano, 1959, The regular New York procedure had 
5 N.Y.2d 391, 185 N.Y.S.2d 1, and People been followed, the wiretap evidence was 
v. Broady, 1959, 5 N.Y.2d 500, 186 N.Y.S. received at the trial and Graziano was 
2d 230; and he further contends that a convicted. The judgment of conviction 
in- federal court not only should not inter- was affirmed by the Appellate Division, 
un- fere with the use of such wiretap evi- 1957, 3 A.D.2d 1010, 165 N.Y.S.2d 445, 
nes dence but is without power or jurisdic- and by the Court of Appeals, 1958, 4 
im- tion to do so. Under these circumstances N.Y .2d 881, 174 N.Y.S.2d 465, 150 N.E. 
on- we see no reason to doubt that the wire- 24 768, A motion to amend the remitti- 
ges tap evidence will be used at the trial un- tur to note that a question arising under 
re- less we take action to prevent such use. the federal Constitution had been argued 
the Pugach’s argument is: that Section | and decided was denied, 1958, 4 N.Y.2d 
we 605 of the Federal Communications Act, | 10-46, although Graziano had objected to 
4ct 47 U.S.C.A. § 605, makes it a federal | the wiretap evidence and claimed it 
be crime to tap a telephone and “divulge or . should not have been received as it vio- 
eb. publish the existence, contents, sub- lated the federal statute against inter- 
stance, purport, effect or meaning of such |cepting and divulging telephone mes- 
he ae “ya age that de- | sages, and the Supreme Court denied cer- 
he endants or their agents are about to |tiorari, 1958, 35% U.S. 851, 79 S.Ct. 79, 
ist commit this federal crime by further di- |3 L.Ed.2d 85. Thereafter Graziano ap- 
ty vulging and offering the wiretaps in evi- | plied for habeas corjus in the United 
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States District Court for the Northern 
District of New York on the ground that 
his conviction violated his right to due 
process of law under the Fourteenth 
Amendment and the writ was dismissed. 
It was the appeal from the order dismixs- 
ing the writ in Graziano that was argued 
before us on the same day Pugach’s mo- 
tion was argued. This Court has af- 
firmed the order dismissing the writ in 
Graziano in an opinion filed herewith. 
This gives point to what may happen to 
Pugach if this motion is denied. In 
other words, once the federal law against 
wiretapping has been violated by state 
enforcement officers testifying at the 
trial to the contents of the wiretap, anda 
conviction has been obtained by use of 
such proof, thé only remedy may well be 
a criminal prosecution against the en- 
forcement officers who have violated the 
law or perhaps a civil suit by the con- 
victed defendant for damages. That 
such remedies are hopelessly inadequate 
and that the convicted man will have suf- 
fered irreparable injury would seem to 
be self-evident. But here we can act in 
time to prevent the additional violation 
of Section 605 that will occur when the 
wiretap evidence is divulged and- used 
at the trial. 


In United States v. Benanti, 2 Cir., 
1957, 244 F.2d 389, 391, we held: 


“Despite the warrant issued by 
the New York State court pursuant 
to New York law, we have no alter- 
native other than to hold that by 
tapping the wires, intercepting the 
communication made by appellant 
and divulging at the trial what they 
had overheard, the New York police 
officers violated the federal statute, 
Nardone v. United States, 502 U.S. 
379, 58 S.Ct. 275, 82 L.Ed. 314; Id., 
308 U.S. 338, 60’S.Ct. 266, 84 L.Ed. 
307; Weiss v. United States, 508 
U.S. 321, 60 S.Ct. 269, 84 L.Ed. 29x. 
Section 605 of 47 U.S.C.A. is too ex- 
plicit to warrant any other infer- 
ence, and the Weiss case made its 
terms applicable to intrastate com- 
munications. The section provides: 


1. Bee also United States v. Gris, 
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(42 © © no person not being 


authorized by the sender shall inter. 
cept any communication and divulge 
or publish the existence, contents, 
substance, purport, effect, or mean. 
ing of such intereepted communica. 
tion to any person * * #" 
We also held, following as we though 
the earlier cases, especially Wolf v, Poo 
ple of State of Colorado, 1949, 338 Ug 
25, 69 S.Ct. 1359, 983 L.Ed. 1782 that the 
fact that the federal officers had no 
participated in the wiretap and had m 
knowledge of it until the fact wa 
brought out at the trial on cross-exam). 
nation required us to affirm the convie 
tion. In this we were mistaken, as th 
Supreme Court held the evidence was not 
admissible. United States v. Benanti, 
1957, 355 U.S. 96, 78 S.Ct. 155, 2 L.Edg 
126. But our ruling ' that the New Yor 
police officers had violated the federal 
law against divulging the contents of g 
wiretap, even though authorized by New 
York state law, was not disturbed. Ip. 
stead, the Court held. at pages 105-106 
of 355 U.S., at page 160 of 78 S.Ct.: 

“In light of the above considera- 
tions, and keeping in mind this com- 
prehensive scheme of interstate reg- 
ulation and the public policy un- 
derlying Section 605 as part of that 
scheme, we find that Congress, set: 
ting out a prohibition in plain terms, 
did not mean to allow state legisla- 
tion which would contradict that see. 
tion and that policy.'8” 

Footnote 18 reads: 

“In passing, it should be pointed 
out that several Attorneys General 
of the United States have urged Con- 
gress to grant exceptions to $ 605 
to federal ayents under limited cir- 
cumstances, See, e. gt, Hearings 
before Subcommittce No. 5 of the 
House Committee on the Judiciary 
on H.R. 762, 8o7, 4515, 4728, 
Bith Cong., Ist Sess.. 28; Rovers, 
The Case for Wire Tapping. 62 Yale 
1.3. 792 (1951). But Congress has 
declined to do so. In view of this, 
iz would seem unreasonable to be- 


Olan, 


2 Cir., 1957, 247 F.2d 860, 863. 
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lieve that Congress is willing to al- 

Jow this same sort of exception to 

state agents with no further legis- 

lation on its part.” 

[i] We find nothing to the contrary 
in Schwartz v. State of Texas, 1952, 344 
US. 199, 73 S.Ct. 232, 97 L.Ed. 231, 
which merely construed Scction 605 as 
precluding “the conclusion that Congress 
intended to thwart a state rule of evi- 
dence in the absence of a clear indication 
to that effect.” See Benanti, 355 US. 
at page 101, 78 S.Ct. at page 158. In 
other words, the rule of evidence that 
permits proof illegally obtained to be re- 
ceived in evidence is a rule of state law 
and, in the absence of valid federal leg- 
islation to the contrary, the application 
of such a rule in and of ‘itself does not 
constitute a violation of the constitution- 
al requirement of due process. 


[2,3] In denying relief the District 
Judge relied upon Stefanelli v. Minard, 
1951, 342 U.S. 117, 72 S.Ct. 118, 96 L.Ed. 
138, where it was held that an injunction 
would not issue to prevent the New Jer- 
sey State Police from using in a state 
criminal prosecution the fruits of an un- 
lawful search and seizure. But there the 
violation of the constitutional prohibi- 
tion had already taken place. Under 
such circumstances it might well be 
thought that there was no more involved 
than a state rule to the effect that evi- 
dence illegally obtained was nonetheless 
admissible. Naturally there was a re- 
luctance to interfere and disturb the deli- 
cate balance between federal and state 
functions, especially in the administra- 
tion of the criminal laws. Here the very 
act of the police officers in testifying and 
divulging the contents of the wiretap 
will constitute the commission of a sepa- 
rate fcderal crime in futurvo.2 We do not 
think we lack power to prevent this. Un- 
less we act now it may well be too late. 
Surely the delicate balance between fed- 
eral and state functions does not require 
the feceral courts to sit idly by and coun- 
tenance or acquiesce in persistent and 


2. See Refoule y, 


Ellis, D.C.N.D.Ga.1947, 
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repeated violations of federal law. 
Moreover, the fact that the wiretapping 
is authorized pursuant to the Constitu- 
tion and legislation of the State of New 
York, pursuant to which New York judg- 
es continue to order wiretapping and po- 
lice officers do the wiretapping and di- 
vulge the contents of the wiretaps in 
their testimony, even after the Supreme 
Court has held these constitutional and 
legislative provisions to be an invasion 
of a field preempted by the Congress; 
makes the ‘position of defendants even 
more untenable. 


Accordingly, until the hearing and de- 
termination of the appeal from the order 
denying plajntiff’s application for a tem- 
porary injuhction and dismissing plain- 
tiff’s complaint, defendants and their 
agents and employees are hereby enjoin- 
ed and restrained from using and dis- 
closing wiretap evidence at the trial of 
Pugach in the County Court of Bronx 
County, New York, on the two indict- 
ments there pending against him. 


WATERMAN, Circuit Judge (concur- 
ring). : 

I concur but solely on a very limited 
ground. If we deny the stay and the 
wiretap evidence is introduced at the 
trial next Monday, February 15, 1960, 
the important question presented by this 
application will not have been timely 
ruled upon, and, as appears in our opin- 
ion in United States ex rel. Graziano v. 
McMann, filed herewith, it is probable 
that nothing can be done thereafter to re- 
vive it. As soon as the wiretap evidence 
is offered and received at the trial and 
the contents of the wiretaps are thus di- 
vulged, the question now before us will 
have become moot. On the other hand, 
the granting of the stay will maintain 
the status quo pending appeal to our 
Court from the decision below. If we err 
in so doing, the stay will be promptly 
vacated by the United States Supreme 
Court, or a Justice thereof, and defend- 
ants will then be free to tender the wire- 
taps in evidence at the trial in the 


anelli, 542 U.S. at page 124, 72 


S.Ct. at 
page 122. . 
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County Court of Bronx County.~ Al- 
- though it is intolerable that the federal 
courts should so presume to interfere 
with the orderly progress of the adminis- 
tration of justice in the State Courts by 
issuing stay orders, the present situa- 
tion is intolerable, too. It goes against 
the grain to sit idly and await the viola- 
tion of a, federal statute one knows is 
to be violated, while also ‘knowing that 
the only redress the United States may 
have after the violation is to.proceed un: 
der $ 501 against a conscientious police 
officer who is only obeying orders. 
Moreover, there is uncertainty among 
the State officers themselves. At least 
one of the Justices of the New York 
Supreme Court refuses to sign orders 
authorizing wiretaps on the ground that 
they are now clearly illegal under the 
ruling of the Supreme Court in United 
States v. Benanti, 1957, 355 U.S. 96, 78 
S.Ct. 155, 2 L.Ed.2d 126. Matter of In- 
terception of Telephone Communications, 
1958, 9 Misc.2d 121, 170 N.Y.S.2d 84 
(per Hofstadter, J.). But, as disclosed 
by the affidavits now before us, other 
Justices of the New York Supreme Court 
pursue a contrary course and numerous 
orders authorizing wiretaps are issued. 
This leaves in the middle conscientious 
New York State and municipa' police of- 
ficers who have tapped wires pursuant to 
court order. It could well be that some 
of them, as the occasion presented itself, 
might be prosecuted for violating: Section 
605 when they divulge or publish what 
they have thus obtained. Such a divul- 
gence would be in violation of the plain 
prohibition of the Section. Therefore, 
if at all possible to do so, it is in the pub- 
lic interest to have the present anom- 
alous state of affairs clarified. For this 
reason, and this reason alone—and with 
many misgivings—I concur in the grant- 
ing of the stay. I would point out that 
we are not enjoining the prosecution it- 
self, but only the introduction at the trial 
of wiretap evidence. 


MADDEN, Judge (dissenting). 
The petitioner-appellant’s motion for 
stay of the criminal proceeding in the 
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state court of New York assumes, onl 
rectly, that the New York Court will fol 
low the New York rules of evidence, an 
will admit evidence obtained by tappiy 
the petitioner’s telephone. 


The New York rule of evidence is, thy 
the court, when engaged in trying actin, 
inal case, will not take notice of the ma, 
ner in which witnesses have pos 
themselves of papers and other articly 
of personal property which are materiy 
and properly offered in evidence. 


The foregoing quotation is from th 
opinion in People v. Adams, 176 NY. 


351, 358, 68 N.E. 636, 638, 63 L.R.A, 4% | 
It was quoted with approval in Peopley, | 


Richter’s Jewelers, 291 N.Y. 161, 51 NE 
2d 690, 150 A.L.R. 560. 


This rule of evidence is said by th 
petitioner to have been derived from th 
common law; to have been introduced 
into American jurisprudence toward thé 
middle of the nineteenth century; an 
to have been adopted by a majority of 
American state jurisdictions. 

The petitioner's estimate of the prece. 
dents is verified by Wigmore on Ey; 
dence (3rd Ed.), vol. 8, §§ 2183-2184 
and McCormick on Evidence, §§ 137-142 


That the rule that wiretap evidence 
is admissible is only a rule of evidence is 
confirmed by the highest authority, 
speaking in 1957, in Renanti v. United 
States, 355 U.S. 96, 101, 78 S.Ct. 155, 2 
L.Fkd.2d 126. There, Chief Justice War. 
ren for a unanimous Court, distinguished 
Schwartz v. State of Texas, 344 U.S. 199, 
73 S.Ct. 252, 97 L.Ed. 231, by saying: 

“The rationale of that case is that 

despite the plain prohibition of See. 
tion 605 (the Federal Wiretapping 
Statute), due regard to federal- 
state relations precluded the con- 
clusion that Congress intended to 
thwart a state rule of evidence in 
the absence of a clear intention to 
that effect.” 


What this Court is asked to do in the 
instant case is to hold that it is a viola- 
tion of due process of law for a State 
to apply a rule of evidence which is the 
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rule in a majority of the States of the 
United States. Can it be that the essen- 
tials of “ordered liberty” of decent and 
rational process of law have been hidden 
from 80. many courts and judges and 
juristic authorities during 80 many 
ears, and have now at last been revealed, 
and only to this Court? 

The instant petition urges the Federal 
District Courts to g6 into the business of 
supervising the proceedings in State 
Courts in their day-to-day activities; 
to take a seat on the bench beside the 
State Court Judge and direct him how 
to rule on the admission of evidence of- 
fered at the trial. It would be hard to 
jmagine a more intolerable practice, even 
if it were indulged in by judges of high- 
er rank, but in the same judicial hier- 
archy. Here again we have recent ad- 
monition from the Supreme Court of the 
United States. In Stefanelli v. Minard, 
342 U.S. 117, 72 S.Ct. 118, 96 L.Ed. 138, 
Mr. Justice Frankfurter wrote for the 
Court in a case practically on all fours 
with the instant one. There the peti- 
tioners sought, in a Federal Court, an 
injunction against the use, in a State 
criminal proceeding, of evidence obtain- 
ed by State police by an illegal search. 
The Supreme Court said, 342 U.S. at 
page 120, 72 S.Ct. at page 120, 

“Here the considerations govern- 
ing that discretion [the discretion of 

a Court of Equity in determining 

whether to issue an _ injunction] 

touch perhaps the most sensitive 
source of friction between States 
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and Nation, namely, the active in- 
trusion of the federal courts in the 
administration of the criminal law 
for the prosecution of crimes solely 
within the power of the States.” 
At pages 125-124 of 342 U‘S., at page 
121 of 72 S.Ct. the Supreme Court said: 
“The consequences of exercising 
the equitable power here invoked 
are not the concern of a merely doc- 
trinaire alertness to protect the 
proper sphere of the States in en- 
forcing their criminal law. If we 
were to sanction this intervention, 
we would expose every State crim- 


inal prosecution to insupportable 
disruption. Every question of pro- 
cedural due process of law—with its 
far-flung and undefined range— 
would invite a flanking movement 
against the system of State courts 
by resort to the federal forum, with 
review. if need be to this Court, to 
determine the issue. Asserted un- 
constitutionality in the impaneling 
and selection of the grand and petit 
juries, in the failure to appoint 
counsél, in the admission of a con- 
fession, in the creation of an unfair 
trial atmosphere, in the misconduct 
of the trial court—all would provide 
ready opportunities, which conscien- 
tious counsel might be bound to em- 
ploy, to subvert the orderly, effective 
prosecution of local crime in local 
courts. To suggest these difficul- 
ties is to recognize their solution.” 


I would deny the requested stay. 
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Before: 
Lumsarp, Chief Judge, 
Cuark, WaTeRMAN, Moore and F Rienpiy, Circuit Judges 


nn 

Plaintiffs appeal from judgments rendered by the Unita 
States District Courts for the Southern and Eastern Diy. 
tricts of New York, Frederick vanPelt Bryan, J., an 
Leo F. Rayfiel, J., respectively, in two suits denying pre. 
liminary injunctions in actions seeking to prohibit stat 
officers from divulging in state criminal trials evidenw 
obtained by them through the tapping of plaintiffs’ tele 
phone wires on the ground that introduction of such ey. 
dence would constitute a violation of $605 of the Communi. 
eations Act of 1934, 47 U.S. C. §605. Judgments affirmed, 


pipienegeitilednatiinds 


Hersert 8. Srecau, New York, N. Y., for appel. 
lant Burton N. Pugach. 


KiMaNUEL Reprietp, New York, N. Y., for the | 


New York Civil Liberties Union, amicus 
curiae. 


Irvine Anouik, Assistant District Attorney, 
Bronx County (Isidore Dollinger, District 
Attorney and Walter E. Dillon, Assistant 
District Attorney, Bronx County, on the 


brief), for appellees Isidore Dollinger and 


Stephen P. Kennedy. 


Louis J. LerKowitz, Attorney General, State of 
New York, Samuel A. Hirshowitz, First 
Assistant Attorney General, George K. 
Bernstein, Assistant Attorney General and 
Vineent A. Marsicano, Assistant Attorney 
General, amicus curiae. 


LUMB 


The 
shoul 
dence 
evide 
statu 
Rayfi 
affirn 

In 
othe 
New 
assal 

was 
befo 
in tk 
Cow 
miss 
tria 
wirt 
info 
com 
pur 
wit 
lati 


Jes, 
ited 
Dis. 


and 
Dre. 


Nee 


CUS 


int 


WIRETAPPING 1621 


ArtHur Karcer, New York, N. Y. (Zoloto & 
Karger, Jacques M. Schiffer, Price & Iovine 
and Leo Healy, on the brief), for appellants 
John O’ Rourke, et al. 


Henry P. DeVine, Assistant District Attorney, 
Nassau County (Manuel W. Levine, District 
Attorney, on the brief), for appellees Man- 
uel W. Levine and John M. Beckmann. 


paaerennge lengemaras 
LumBarD, Chief Judge: 


The question for decision is whether a federal court 
should enjoin state officers from divulging wiretap evi- 
dence in a state criminal trial, when introduction of this 
evidence will constitute the violation of a federal criminal 
statute. In the two cases before us Judges Bryan and 
Rayfiel both refused to grant injunctive relief, and we 
affirm their judgments. 

In No. 306, Pugach v. Dollinger, appellant and several 
others were indicted in November 1959 by the State of 
New York for burglary in the second degree, maiming, 
assault in the second degree and conspiracy. Their case 
was set for trial on January 7, 1960. About two weeks 
before the trial was to begin appellant brought this suit 
in the Southern District of New York to enjoin the Bronx 
County District Attorney, the New York City Police Com- 
missioner and their agents from making use at the state 
trial of evidence obtained by tapping appellant’s telephone 
wires in June 1959 and of evidence obtained by the use of 
information overheard in the course of the tapping. The 
complaint alleged that, although the wiretap was obtained 
pursuant to state court authorization and in accordance 
with a state statute, its divulgence would constitute a vio- 
lation of 4605 of the Communications Act of 1934, 47 U.S. 


45495 O—60—pt. 5 -13 
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C. $605. It further stated that wiretap evidence had been | 


introduced before the grand jury in obtaining appellant 


indictment and that the district attorney intended to mak, | 


use of such evidence at trial. The district attorney has no; 
denied that he expects to use wiretap evidence, nor does hy 
contest appellant’s allegations that appellant will be subjeq 
to irreparable injury if convicted by means of such ey. 
dence. Judge Bryan, relying primarily upon Stefanelli y 
Minard, 342 U. 8. 117 (1951), declined to grant a pr. 
liminary injunction and dismissed the complaint. Pugac) 
v. Sullivan, 180 F. Supp. 66 (S. D. N. Y. 1960). Upo 
motion by appellant, this court stayed introduction of the 
wiretap evidence, pending determination of the appeal.’ 
In No. 307, O’Rourke v. Levine, appellants are presently 
on trial in the Nassau County Court on an indictment 
charging them with conspiracy, extortion, attempted extor. 
tion and coercion. The selection of jurors began on Feb. 
ruary 1, 1960 and the taking of testimony started a week 
later. Suit in the Eastern District of New York to enjoin 
the introduction of wiretap evidence was commenced on 
February 16, 1960. The allegations of the appellants’ bill 
are substantially the same as those in the Pugach case, 
though in O’Rourke the district attorney has stated on the 
record in the state court trial his intention to make use of 
wiretap evidence. Judge Rayfiel denied a preliminary 
injunction, distinguishing the grant of the stay pending 
appeal in Pugach on the ground that much greater dis- 
ruption of the state court proceeding would result were 
the introduction of evidence in a trial already in progress 
enjoined. Both this court and subsequently Mr. Justice 


1 2 Cir., Feb. 11, 1960, ‘Slipsheet p. 731. There were three opinions. 
Judge Medina voted to grant the stay on grounds that would lead equally 
to the grant of an injunction. Judge Waterman concurred in the grant 
solely to preserve the status quo lest the case become moot before the 
appeal could be decided. Judge Madden of the Court of Claims, sitting 
with the Court by designation, dissented. 
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Harlan of the Supreme Court declined to stay the intro- 
duction of the wiretap evidence pending appeal. 

We convened an en banc session of the court to hear 
these appeals. 

The jurisdiction of the district courts was properly 
founded upon §1337 of the Judicial Code, which states that 
“the district courts shall have original jurisdiction of any 
civil action or proceeding arising under any Act of Con- 
gress regulating commerce ** *” The Communications 
Act of 1934 is an “Act of Congress regulating commerce.” 
See Benanti v. United States, 355 U. S. 96, 104-05 (1957) ; 
ef. Mulford v. Smith, 307 U. S. 38, 46 (1939). Since the 
asserted right to relief is based upon $605 of the Com- 
munications Act, a suit to protect the federal right against 
impairment by state officers is a suit “arising under” the 
federal statute. A. F. of L. v. Watson, 327 U. S. 582, 590- 
91 (1946).’ 

Section 605 of the Communications Act states in per- 
tinent part: “* * * no person not being authorized by the 





2 Whether jurisdiction may also lie under 28 U. S. C. §1343(3) we do 
not decide. 
Section 1343 provides in part: 
“The district courts shall have original jurisdiction of any civil 
action authorized by law to be commenced by any person: 


. + * * o 


(3) To redress the deprivation, under color of any State law, 
statute, ordinance, regulation, custom or usage, of any right, priv- 
ilege or immunity secured by the Constitution of the United States 
or by any Act of Congress providing for equal rights of citizens 
or of all persons within the jurisdiction of the United States * * * ” 


In McGuire v. Amrein, 101 F. Supp. 414 (D. Md. 1951), the court 
held that it did not have jurisdiction of a suit identical in nature to 
that here under $1343(3), since $605 is not an “Act of Congress pro- 
viding for equal rights of citizens” as that phrase is used in §1343(3). 
In Stefanelli v. Minard, 342 U. 8. 117 (1951), the Supreme Court 
reserved the question whether jurisdiction lay under §1343(3) in a suit 
to enjoin the introduction of evidence in a state trial on the ground 
that the evidence was obtained by means of an unlawful search and 
seizure, 








1624 WIRETAPPING 


sender shall intercept any communication and divulge th 
existence, contents, substance, purport, effect, or meaning 
of such intercepted communication to any person * * *» 


In Nardone v. United States, 302 U. S. 379 (1937) ana | 


308 U. S. 338 (1939), the Supreme Court held that unde 
9605 evidence obtained from wiretapping by federal officer, 
was inadmissible in a federal court. In Schwartz v. Teaas 
344 U.S. 199 (1952), upon direct review of a state criming) 
conviction it was held that the use of the same kind oj 
evidence obtained by state officers was not prohibited by 
$605. The Court stated that it would not presume, in the 
absence of any clear manifestation of intent, that Congres 
intended to supersede a state rule of evidence permitting 
the introduction of evidence obtained by state officers and 
divulged in violation of a federal statute. Two years ago, 
in Benanti v. Umted States, supra, the Court held that wire. 
tap evidence obtained by state officers was not admissible 
in a federal court, although the evidence was procured in 
accordance with a New York state statute authorizing 
wiretapping pursuant to court order.* The Court reasoned 
that under $605 Congress intended to exclude from use in 
the federal courts evidence the divulgence of which would 


3 Section 813-a of the New York Code of Criminal Procedure, under 
which the wiretap orders were issued in Benanti and in the cases before 
us states in part: 


“An ex parte order for the interception, overhearing or record- 
ing of telegraphic or telephonic communications may be issued by 


any justice of the supreme court or judge of a county court or of | 
the court of general sessions of the County of New York upo | 


oath or affirmation of a district attorney, or of the attorney-general 
or of any officer above the rank of sergeant of any police depart 
ment of the state or of any political subdivision thereof, that there 
is reasonable ground to believe that evidence of crime may be thus 
obtained and identifying the particular telephone number or tele- 
graph line, and particularly describing the person or persons whose 


communications are to be intercepted, overheard or recorded and © 


the purpose thereof. * * * Any such order shall be effective for 
the time specified therein but not for a period of more than two 
months unless extended or renewed by the justice or judge who 
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be unlawful, regardless of its source. Though the Court 
made clear that tapping coupled with divulgence was a 
violation of §605, even when done pursuant to state law, it 
carefully distinguished the decision in Schwartz v. Tezas, 
supra.* 

Appellants contend that we should enjoin the defendants 
from introducing wiretap evidence in the state court trials, 
since the divulgence of this evidence will violate §605. They 
contend that if we do not intervene, they will be subject 
to irreparable injury, because, if the evidence is introduced 
and they are found guilty their convictions will not be 
subject to reversal on appeal either under New York law, 
see People v. Variamo, 5 N. Y. 2d 391, 185 N. Y. S. 2d 1 
(1959), or federal law, Schwartz v. Texas, supra. 

The exercise of the power of a federal court to grant 
equitable relief is a matter of discretion. In each case the 
court must balance the factors for and against the use of 
its power. See Douglas v. City of Jeanette, 319 U. S. 157 
(1943). Here we think that the district courts properly 
concluded that the balance weighs against the exercise of 
the power to grant injunctive relief. We agree that in the 





signed and issued the original order upon satisfying himself that 
such extension or renewal is in the public interest. * * *” 

Section 813-a was originally enacted in 1942 pursuant to Art. 1, §12, 

para. 2 of the New York Constitution, adopted in 1938, which states: 
“The right of the people to be secure against unreasonable inter- 

ception of telephone and telegraph communications shall not be 
violated, and ex parte orders or warrants shall issue only upon oath 
or affirmation that there is reasonable ground to believe that evi-. 
dence of crime may be thus obtained, and identifying the particular 
means of communication, and particularly describing the person or 
persons whose communications are to be intercepted and the purpose 
thereof.” 


4 Whether both a tapping and a divulgence are necessary for a viola- 
tion of §605 was specifically reserved by the Supreme Court in Benanti. 
See 355 U. S. at 100 n. 5. Since both elements are involved here, we 
need not consider whether tapping alone is lawful. 
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circumstances of these two cases a federal court should no 
intervene in criminal prosecution by a state for violation 


of its criminal laws. See Voci v. Storb, 235 F. 2d 48 (3 (jy | 


1956). 


Both Congress and the Supreme Court have often ing}. 
cated their concern for the preservation of the balance 
between the states’ administration of their laws and th 
use of federal equity power by restriction or withholding 
of the power of the federal courts. See, e.g., 28 U. §. ¢ 
§§1342, 2283; Stefanellt v. Minard, supra; Watson v. Buck, 
313 U. S. 387 (1941); Maryland v. Soper, 270 U. S. 9, 2% 
U. S. 36, and 270 U. S. 44 (1926). Moreover, Congress, in 
§501 of the Communications Act, has provided that viola. 
tion of $605 shall be a misdemeanor,* and we have held that 
§605 creates a civil action for damages in favor of one 
whose line is tapped. Reitmeister v. Reitmetster, 162 F. 24 
691 (2 Cir. 1947). Finally, we cannot overlook the long 
recognized principle of equity, based upon the policy of 
preserving the right to jury trial, that a court should not 
enjoin the commission of a crime. With these factors in 
mind, we-do not think that a federal court should interfere 
with the prosecution of a state criminal proceeding in 
order to provide an additional means of vindicating any 
private rights created by $605. 

We are guided in our determination by the decision of 
the Supreme Court in Stefanelli v. Mimard, supra. There 
the Court held that a federal court should refuse to inter. 


vene in a state criminal proceeding to enjoin the use of | 


evidence claimed to have been secured by an unlawful 
search and seizure contrary to the Fourth Amendment. 
The plaintiff’s claim in Stefanelli was closely analogous to 
that made here—that since under Wolf v. Colorado, 338 


5 Convictions have been upheld under §501 for violation of §605. E.g,, 
United States v. Gris, 247 F. 2d 860 (2 Cir. 1957). 
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U. S. 25 (1949), admission in a state court of evidence 
obtained by an unlawful search and seizure would not be 
ground for reversal of the conviction, a federal court 
should enjoin the introduction of such evidence. Mr. Jus- 
tice Frankfurter’s statement of the reasons for refusing 
injunctive relief in Stefanelli are equally applicable here: 


“The consequences of exercising the equitable power 
here invoked are not the concern of a merely doc- 
trinaire alertness to protect the proper sphere of the 
States in enforcing their criminal law. If we were to 
sanction this intervention, we would expose every 
State criminal prosecution to insupportable disrup- 
tion. Every question of procedural due process of law 
—with its far-flung and undefined range—would invite 
a flanking movement against the system of State courts 
by resort to the federal forum, with review if need be 
to this Court, to determine the issue. Asserted uncon- 
stitutionality in the impaneling and selection of the 
grand and petit juries, in the failure to appoint coun- 
sel, in the admission of a confession, in the creation of 
an unfair trial atmosphere, in the misconduct of the 
trial court—all would provide ready opportunities, 
which conscientious counsel might be bound to employ, 
to subvert the orderly, effective prosecution of local 
crime in local courts. To suggest these difficulties is 
to recognize their solution.” (Footnotes omitted) 342 
U.S. at 123-24. 


It is urged that Stefanelli differs from the cases before 
us in that there the violation of federal law was the unlaw- 
ful search itself, which had already taken place at the 
time of the suit for injunctive relief and which the federal 
court could therefore not prevent, while here the very act 
of divulging the evidence will constitute the commission of 
a federal crime. The distinction is not persuasive. The 
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decision in Stefanelli was placed on no such narrow ground 
but was the expression of a general policy against “piece. 
meal” intervention by the federal courts in state proceed, 
ings for the purpose of litigating collateral issues. More. 
over, the fact that the divulgence of the evidence sought ty 
be enjoined will constitute the commission of a crime is not 
significant, since the plaintiffs must prevail, if at all, by 
vindication of their own rights under $605, not by col. 
lateral enforcement of the rights of the United States 
prosecute under §501. As the Supreme Court said jy 
Schwartz v. Texas, supra, at page 201, “the introduction 
of the intercepted communications would itself be a viola. 
tion of the statute” is “simply an additional factor for the 
state to consider in formulating a rule of evidence for use 
in its own courts. Enforcement of the statutory prohibition 
in 9605 can be achieved under the penal provision of $501,” 

Neither do we find it a persuasive ground of distinction 
that Stefanelli was an isolated case of federal law violation 
in New Jersey rather than what is called a consistent pat- 
tern in New York. Indeed, it could be argued that the con. 
stant conflicts that would be engendered between federal 
and state courts in an effort to deal with such a pattern 
would make this an a fortiori case for refusal to interfere, 
We have no reason to think that issuance of injunctions in 
these two cases would lead New York prosecutors to desist 
from this time forward from offering wiretap evidence in 
New York courts as permitted by the law of that state. On 
the contrary, the district courts would be flooded with suits 
for injunctions against the use of wiretap evidence and its 
alleged fruits in the state courts, with the consequent neces- 
sity of determining just what evidence was proposed to be 
introduced and whether the trial had reached such a stage 


that vindication of the federal right should be subordinated | 


to practical considerations of state law enforcement; and 
all these determinations would be subject to appeal, with 
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the prosecution obstructed in the meanwhile. Our respect 
for the supremacy clause is deep and abiding. But, as 
recognized in Stefanella v. Mimard, direct interference by 
federal courts in state criminal trials is quite a different 
matter from the analogies suggested by our brother Clark. 

The stay granted by this court in Pugach v. Dollinger is 
vacated. The judgments are affirmed. 


abhi titbicleil ctenlilcnsen 
Waterman, Circuit Judge, concurring: 


I concur in the result reached in both cases by the ma- 
jority of the court; but I believe I should separately state 
certain individual views. 

The injunction sought by petitioners in O’Rourke et al. 
y. Levine must be denied. A jury had been impaneled, trial 
had already begun, and some testimony had already been 
adduced, when the district court was importuned to affect 
future trial developments by an injunction order which, 
if granted, might limit the People’s further proof. The dis- 
ruptive complications that ensue when federal judicial 
power is exercised to interfere with a state court criminal 
trial after testimony has been received there clearly dictate 
that we affirm the action below. A proper respect for the 
relation of the United States to the States and the Courts 
of the States under these circumstances permits, in my 
belief, no other result. If at trial it appears that Section 
605 of the Federal Communications Act is violated by an 
unauthorized divulgence by a witness under oath of an in- 
tercepted communication the United States can enforce that 
violation against the witness by prosecuting him under $501 
of that Act. In fact, as I read the opinion of the Chief 
Justice speaking for a unanimous court in Benanti v. United 
States, 355 U. S. 96, at 103-106, even though the intercep- 
tion was authorized by a New York state wiretap order, the 
divulgence would be such a clear violation of the Federal 
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Communications Act that federal prosecuting officers won| 
be expected to so prosecute. 


Though I also concur in the result the majority reach 
in Pugach v. Dollinger and Kennedy, the problems pre. 
sented to us in that situation are much more difficult t 
resolve. There trial is not under way, and an injuncetiop 
issued by us in the exercise of our equity powers to pre. 
serve compliance with “the Supreme Law of the Land; * *+ 
any Thing in the Constitution or Laws of any State to the 
Contrary notwithstanding,” will not disrupt a trial or create 
any confusion. Forbidding the introduction of wiretap testi. 
mony at a trial not yet begun would only serve to prevent 
counsel from introducing certain material; it would neither 
stay the criminal prosecution itself, nor embarrass the 
progress of a trial, nor require a mid-trial shift of strategy, 
And though New York, as well as the two other states in 
our Circuit, does not inquire how offered evidence was ob. 
tained, the quashing of wiretap evidence in advance of trial 
would not appear to be an unwarranted intrusion by us into 
State affairs inasmuch as the federal government has a very 
special interest in this field, an interest set forth by Con. 
gress in the Federal Communications Act with such thor. 
oughness as to preempt the states from regulation save 
for certain stated exceptions not here applicable. Benanti 
v. United States, 355 U. S. 96, 103-106 (1957). 

I receive the impression from reading the majority opin- 


ion that the majority, although having a deep and abiding | 


respect for the supremacy clause, do not think that a fed- 
eral court should ever interfere with the prosecution of a 
state criminal proceeding. 

To such doctrine I cannot subscribe. 

In order to preserve as best can be the pluralism of 
our form of government it is true that in the exercise of 
a proper judicial self-restraint we should ever hesitate to 
interfere with state criminal proceedings—even as here, 
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where it is claimed that unless we do interfere there will 
be open and overt violations of an Act of Congress. 

But it is also true that though, as a general policy, we 
should refuse to act, there are “exceptional cases which 
call for the interposition of a court of equity to prevent 
irreparable injury which is clear and imminent * * * ” 
Chief Justice Stone speaking for the Court in Douglas v. 
City of Jeannette, 319 U. S. 157 at 163. 

Pugach v. Dollinger is an exceptional case, and it may 
well be that Judge Clark and Judge Medina are soundest in 
their approach to the problems it poses. I have hesitated 
to agree with them only because I have faith that there is 
no clear irreparable injury to Pugach at this time. I as- 
sume, arguendo, that divulgence of information obtained 
by wiretap at his Bronx County trial will do Pugach ir- 
reparable injury; but I am not willing also to assume that 
a New York state trial judge will permit.such evidence to be 
admitted over the objection of defense counsel. After all, 
New York state judges, as we, were bound when they took 
office, to support the Constitution of the United States; 
and they are fully cognizant of Article VI, Clause 2 thereof: 


“2. This Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof; and 
all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme 
Law of the Land; and the Judges in every State shall 
be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.” 


Schwartz v. Texas, 344 U. S. 199 (1952), and Benanti v. 
United States, supra, make clear, and all the opinions of 
the court in the present case recognize, that divulgence of 
the contents of a wiretap unless the divulgence is authorized 
by the sender will constitute a violation of Sections 605 and 
001. It is therefore presumptuous to assume that any New 
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York State trial judge will acquiesce to the commissigy 
of a crime against the United States in his presence in his 
courtroom by a witness testifying under oath. 

“ Though I hope I have made myself clear that I expect 
that no evidence of intercepted communications will be ag. 
mitted at trial and that it is principally because of this 
belief that I concur in the result reached by the majority, 
nevertheless if I believed otherwise I might still refuse ty 
issue an injunction under the doctrine of Douglas v. City 
of Jeannette, supra. If the offered evidence is admitted 
despite Benanti, supra, and if Pugach is convicted and his 
conviction is affirmed by the New York Court of Appeals— 
see People v. Dinan, 6 N. Y. 2d 715, 185 N. Y. S. 2d 80% 
(1959), cert. denied, 361 U. S. 839; People v. Variano, § 
N. Y. 2d 391, 185 N. Y. S. 2d 1 (1959)—even then that 
conviction is subject to review by the Supreme Court, 
This possibility of a final federal review of a federal ques. 
tion is perhaps enough so that under Douglas v. City of 


Jeannette, swpra, Pugach may have an adequate remedy at | 


law; and an injunction ought not to issue. 


Where a state persistently sanctions violation of federal 
law, due process considerations may arise, see Judge 
Medina’s concurring opinion in Umted States eax rel, 
Graziano v. McMann, 2 Cir. Feb. 11, 1960. As I indicated 
in my majority opinion in Graziano, I am unpersuaded for 
I believe Schwartz v. Texas to be controlling. But my opin- 


ion in that case is hardly the final one, and since Judge | 


Medina’s position is well-reasoned, it affords plaintiff some- 
thing more than a faint prospect that his expected state con- 
viction will be reviewable by the Supreme Court on cer- 
tiorari. The precise question has never been decided, and 
in light of the dicta in Salsburg v. Maryland, 346 U. S. 545 


(1954) and Wolf v. Colorado, 338 U. S. 25 (1948), the | 


possibility of direct review is strong enough to justify my 
concurrence in the result reached by the majority. Nor 
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should we overlook the possibility that the Supreme Court 
might grant certiorari to reconsider Schwartz v. Texas. 

Furthermore, I should point out that I not only differ 
from the majority wherein they apparently suggest that a 
federal court should never interfere with a state criminal 
prosecution, but I also differ from them wherein they rely 
for their result upon the doctrine expressed in Stefanelli 
y. Minard, 342 U. S. 117 (1951). Without in the least de- 
tracting from the force of that opinion it is my belief that 
that case and its doctrine are alike inapplicable here. In 
Stefanelli whatever federal crime was present had been 
fully committed before the federal court was importuned to 
interfere with the State court proceedings. Here the 
threatened commission of federal crime is sought to be 
prevented by an application for relief to a federal court 
in advance of the occurrence. In the unlikely event a per- 
son were Officially advised that his home was to be illegally 
searched by state officers on a particular date, I would sup- 
pose he could readily obtain injunctive relief from a federal 
court. It would be in this posture of affairs that the two 
situations would be similar. 

One final point needs to be made. Normally it is not 
the province of a member of the federal judiciary to sug- 
gest to a United States District Attorney how he should 
perform his duties. 

I point out that in oral argument before this court 
sitting 7 banc counsel for the Pugach respondent-appel- 
lees did not deny that it was planned to offer wiretap evi- 
dence at that trial, and thereby did not deny to five federal 
judges in open court an intent to commit a federal crime. 
If such a crime is committed and remains unprosecuted 
after it has been stated by the U. S. Supreme Court in 
Schwartz v. Texas, supra, at page 201, and by us here that 
the interests of the United States may be adequately pro- 
tected through enforcement of the penal provisions of Sec- 
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tion 501, there will have been a most extraordinary affron; 
to this court. Accordingly I ask that the United States Dis. 
trict Attorney for the Southern District of New York fo}. 
low the proceedings in People v. Pugach with the closes 
attention. Similarly, I invite the attention of the Uniteg 
States District Attorney for the Eastern District of Ney 
York to the proceedings in People v. O’Rourke, etc. 


ieihlineedinadt tmneiiitiesss 
CiarKk, Circuit Judge (dissenting) : 


In its latest pronouncement upon the issue, the Supreme 
Court of the United States has refused to find exception for 
state officers from the sweeping federal ban on unauthorized 
interception and divulgence of “any communications,” con. 
tained in §605 of the Federal Communications Act, 47 
U. S. C. §605. Speaking through the Chief Justice of the 
United States, a unanimous Court finds “that Congress, 
setting out a prohibition in plain terms, did not mean to 
allow state legislation which would contradict that section 
and that policy.” And it points out the failure of Congress 
to grant exceptions, though strongly importuned to do so, 
Benanti v. United States, 355 U. S. 96, 105, 106. 

Notwithstanding its decisive character, there is nothing 
surprising in the Court’s statement; indeed, it would have 
been surprising had the Court said less. For the absolute 
character of the prohibition has been steadily emphasized 
over the years and the attempt to make the statute say less 
than it does has been conspicuously unsuccessful. So we 
must accept the interpretation that wire tapping, whether 
by state officers or by anyone else, is simply and shortly for- 
bidden by federal law, subject to severe penalties of fine 
and imprisonment. 47 U.S. C. $501. Attack must therefore 
be limited to the need of new legislation because of its 
hampering effects on law enforcement if prosecuting officials 
cannot have the benefit of at least “controlled” wire tapping. 
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Involved are surely weighty arguments of public policy 
which the legislative body should weigh.’ But these argu- 
ments have not as yet. prevailed with the only governmental 
agency having authority to act to modify the existing law, 
and I do not see how they can affect the responsibility of 
United States judges to enforce that law. Hence for us I 
see no escape but to start with the premise that we are faced 
with repeated open and acknowledged violations of federal 
law which we are assured will be continued until and unless 
federal authorities intervene. 

Thus we have an absolute impasse going so far as to be 
almost ludicrous if the issue were not so fundamentally 
serious. It seems generally conceded that wire tapping is 
an evil thing, particularly when employed by criminal or 
underworld characters and their associates. Yet it has not 
been possible to enforce the law against such persons when 
at the same time it is not enforced against even more open 
violators, albeit with loftier motives. Thus one restrained 
comment puts it mildly: “Weighing the individual’s right 
to privacy against the need for effective detection of crimi- 
nals, we are met with the kind of conflict of values which 
characterizes many areas of our law and our social organi- 
zation. In the case of wire tapping, however, this competi- 
tion of social interests has resulted in a dangerous stale- 
mate—a failure to find a workable adjustment—which leaves 
Mr. Smith, the average citizen, at the mercy of the more 
ruthless in our population. For, despite the statutes and 


1 That the legislative is the correct and indeed the only approach to a 
solution is the tenor of a@ discriminating article by the Chairman of 
the New York Joint Legislative Committee to Study Illegal Interception 
of Communications. Savarese, Havesdropping and the Law, 46 A. B. A. J. 
263 (1960). See also Gerhart, Let’s Take the Hypocrisy Out of Wire- 
tapping, 30. N. Y. St. B, Bull. 268 (1958); Williams, Wiretapping 
Should Be Liberalized, 30 N. Y. St. B. Bull. 261 (1958). 


There appears to have been only one successful prosecution under 
the statute. United States v. Gris, 2 Cir., 247 F. 2d 860. James R. Hoffa 
was prosecuted and acquitted. See Savarese, supra note 1, at 266. 
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today this practice flourishes as a wide-open operation 4; 
the federal, state, municipal, and private levels.” Westin, 
The Wire-Tapping Problem: An Analysis and a Legislg. 
tive Proposal, 52 Col. L. Rev. 165, 167 (1952). 

Professor Westin goes on to point out (from a carefy] 
analysis of congressional hearings and other cited material) 
how this “stalemate” affects the lives and fortunes of ordi. 
nary citizens, as well as others, and how the criticized prag. 
tice taps the conversation of public officials in every sort of 
government agency, of business men in business organiza. 
tions, of private persons for purposes as diverse as labor 
espionage or securing evidence of a wife’s infidelity, and 
with schools or training centers for instructing telephone 
tappers.* More recently a detailed study sponsored by the 
Pennsylvania Bar Association Endowment shows mutch of 
wire tapping in action, with a description of “The Tools” 
and with detailed investigation particularly of police activi- 
ties in several important metropolitan areas, including New 
York. See Dash, Schwartz and Knowlton, The Eavesdrop. 
pers 35 et seq. (1959). This suggests a much more prevalent 
practice than many officials have heen willing to admit, al- 
though even the conceded number of ex parte court orders 
issued under the New York statutes appears quite adequate 
to show the pattern.* And other material of like effect is 
extensively available.® 


3 52 Col. L. Rev. 165, 167, 168 (1952), quoted by Professor Donnelly 
of Yale in his careful article, Comments and Caveats on the Wire 
Tapping Controversy, 63 Yale L. J. 799 (1954). 


4 In Wiretapping in New York, 31 N. Y. U. L. Rev. 197 (1956), the 
figures for the orders received by the telephone company in New York 
City are given, viz., 1135 orders (good for 90 days) affecting 1954 wires 
for the year 1954 and 1013 orders affecting 1662 wires for the year 
1953. The defendants take exception to the figures given by Mr. Justice 
Douglas, An Almanac of Liberty 355 (1954), but quote approvingly 
those given by Brown and Peer, The Wiretapping Entanglement; How 





judicial decisions which purport to regulate wire tapping | 
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In sum it is beyond dispute that there is a general, indeed 
universal, custom of federal law violation. Now this is a 
distressing situation, made not less so that in the eyes of 
many worthy citizens it is required by the asserted exigen- 
cies of successful law administration. But it is not an un- 
usual situation. For actually it is a clash between federal 
and state governmental policies. As such it is a recurring 
struggle in our history and quite possibly a necessary one 
to a federal form of government.® In the past we have 
found ways of meeting and solving the problem. Of course 


EE 


5 


6 


to Strengthen Law Enforcement and Preserve Privacy, 44 Cornell L. Q. 
175, 183 (1959), as being a total of 480 orders in New York City in 
1952. In Dash, Schwartz and Knowlton, The Eavesdroppers 39 et seq., 
68, 69 (1959), the authors suggest that Mr. Justice Douglas’ estimate 
properly refers to wire taps, not orders, and then, making their own 
estimate of from 16,000 to 29,000 wire taps a year, also suggest that 
the Justice’s estimate is thus “closer to the truth than the figures sub- 
mitted by the police to the Kings County prosecutor.” More lately Mr. ' 
Dash has given an estimate of from 13,000 to 20,000 wire taps per 
year. Hearing before the Subcommittee on Constitutional Rights of 
the Committee onthe Judiciary, U. 8. Senate, 86th Cong., 1st Sess., 
pursuant to 8. Res. 62, Pt. 3, Wiretapping, Eavesdropping, and the Bill 
of Rights, 520-521 (1960). 


Earlier citations are given by Professor Donnelly, in the article cited 


.in note 3 supra. Later references appear in 57 Col. L. Rev. 1159 (1957) ; 


26 Ford. L. Rev. 540 (1957); 31 N. Y. U. L. Rev. 197 (1956); 67 
Yale L. J. 932 (1958) ; and Dash, Schwartz and Knowlton, The Eaves- 
droppers 443, 458 et seq. (1959), including also references to Congres- 
sional and New York state legislative hearings. See also the statements 
and articles by law professors and others in the Hearing cited supra 
note 4, at 566-714. . 


See Demet, A Trilogy of Massie Resistance, 46 A. B. A. J. 294, 296 
(1960) : 

“As demonstrated, disobedience, disrespect and massive resistance 
to the mandates of the United States Supreme Court are relatively 
old historical concepts practiced by various of the Sovereign States 
of the Union when it was felt the Court trespassed into spheres in 
which the various states had ideological and sociological views con- 
trary to the edicts and mandates of the Court. 

“Tt is interesting to speculate what the state courts would have 
done if the segregation cases had reached the Supreme Court by 
way of state courts and not the federal courts.” 


45495 O—60—pt. 514 
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there are several forms of remedy; but the one to which | 


there seems continual return when other remedies fail jg 


the resort to the equity powers of the federal courts ty | 


enjoin repeated violations of the criminal law. This ig ap 
old and well established ground of equity jurisdiction, nat. 
urally to be resorted to only reluctantly as against state 


- — 


officials, but nevertheless thoroughly recognized. Thus the | 
authority of United States courts to enjoin: state Officials, | 


including prosecutors and others, from repeated violations 
of overriding federal law has long been upheld in a variety 
of circumstances such as alien land ownership, rate regula. 
tion, closed shop and railroad tariff laws, and the like, 
Thus, for example, see American Federation of Labor y, 
Watson, 327 U. S. 582; West Virginia State Board of Edv. 
cation v. Barnette, 319 U. S. 624, 147 A. L. R. 674; Watson 
v. Buck, 313 U. S. 387; Hague v. C. I. O., 307 U. S. 496; 
Sterling v. Constantin, 287 U. 8. 378; Terrace v. Thompson, 
263 U. S. 197; Ex parte Young, 209 U. S. 123; Smyth v. 
Ames, 169 U. S. 466, modified 171 U. S. 361. And see also 
Rea v. United States, 350 U.S. 214, upholding an injunction 
preventing a federal agent from transferring federally sup. 
pressed evidence to a state court or there testifying. 
Directly in point also and perhaps most persuasive of 
all in view of the close analogy are the modern segregation 
cases. Thus see Brown v. Board of Education of Topeka, 
347 U. S. 483, 38 A. L. R. 2d 1180, 349 U. S. 294; Cooper v. 
Aaron, 358 U. S. 1; Harrison v. National Ass’n for the 
Advancement of Colored People, 360 U. S. 167, 179; Faubus 
v. United States, 8 Cir., 254 F. 2d 797, certiorari denied 
358 U. S. 829; Clemons v. Board of Ed. of Hillsboro, Ohio, 
6 Cir., 228 F. 2d 853, certiorari denied Board of Ed. of Hulls- 
boro, Ohio v. Clemons, 350 U. S. 1006. As these cases all 
demonstrate, a suit against a state officer violating federal 
law is not within the prohibition of actions against a state. 
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See also Judge Parker’s complete statement in School Bd. 
of City of Charlottesville, Va. v. Allen, 4 Cir., 240 F. 2d 
59, certiorari denied 353 U. S. 910. 

All these questions of jurisdiction the majority opinion 
herewith concedes, including the irreparable injury sus- 
tained. I agree thoroughly with the principles here stated; 
put that leaves only Stefanelli v. Mimard, 342 U.S. 117, and 
the question of the niceties of the exercise of federal equity 
jurisdiction left to give us pause. For Stefanellt recognizes 
the jurisdiction of equity and emphasizes only the restraint 
which the federal court should show against interfering 
with state criminal processes. I agree wholeheartedly, but 
ask (as was asked with respect to Little Rock schools, mar- 
tial law in the Texas oil fields, and other historic federal- 
state clashes), When does enough of federal law violation 
become too much? The facts rehearsed above demonstrate 
in my opinion that only by the course of federal injunction 
will the present impasse be resolved. Schwartz v. Texas, 
344 U. S. 199, shows that the way is not by appeal from 
a conviction already had; indeed it confirms the view that 
this is the one healthy and direct and complete solution. A 
clean excision is better than continuous mangling. Involved 
in Stefanelli was an isolated case of federal law violation, 
not a consistent pattern as here. Also to be noted is the 
less direct compulsion of the federal law there, since the 
Fourth Amendment does not touch the problem of communi- 
eation and evidence directly; no federal crime was there 
involved; and the damage had already been done.’ Care- 


7 Hence for the exercise of a court’s discretion there is a real difference 
between a completed case and one which is still pending, as we have 
held in U. S. ex rel. Graziano v. McMann, 2 Cir., Feb. 11, 1960. This 
difference might serve to distinguish the O’Rourke case here from that 
of Pugach. Thus, there is much more reason to refuse an injunction 
in O’Rourke. On the whole, however—except and unless the trial has 
proceeded further than was evident at our hearing—lI do not believe the 
O’Rourke case has gone so far but that justice will be better served 
by the issuance of an injunction there also. 
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fully considered I regard Stefanelli as authority showing ventur' 
the need and the utility of the action I urge, rather thant) law e? 
the contrary. offices, 
Consequently I am persuaded by and would follow the  hopele 
good opinion of Judge Medina upon the grant of a stay quire 
in this case. Pugach v. Dollinger, 2 Cir., Feb. 11, 1960, | I we 
also note that two state justices have reached a like conely. the in] 
sion and decline to proceed further in wire tapping. Matter 
of Interception of Telephone Communications, 9 Mise. 24 
121, 170 N. Y. S. 2d 84, Hofstadter, J.; Application for an 
Order Permitting the Interception of Telephone Communi. 
cations of Anonymous, 207 Misc. 69, 136 N. Y. S. 2d 612, 
Hofstadter, J.; Application for Order Permitting Intercep. 
tion of Telephone Communications, 28 U. S. L. Week 2446 
(N. Y. Ct. Gen. Sess., N. Y. C., March 7, 1960), Davidson, J: 
These cases not only illustrate the uncertain and anomalous 
position into which state judges are now thrust, but also 
are good examples to United States judges. In the first 
ease cited here, Mr. Justice Hofstadter makes a very pointed 
allusion to the mandate of the United States Constitution 
that laws made pursuant to it are “the Supreme Law of the 
Land,” binding upon us all, “any Thing in the Constitution 
or Laws of any State to the Contrary notwithstanding.” 
U. S. Const. Art. VI, cl. 2. This reminder from a distin. | 
guished state brother of the necessity for obedience to the 
“Supreme Law” ought to go far to allay the fear expressed 
that the state officials will defy this law, even after it has | 
been authoritatively defined in the course of this litigation, 
and that the federal courts will be flooded with actions to 
curb this defiance. For my part I entertain no such fear of 
either the defiance or the flood of cases; and hence I forego 
comment on the implication that mere number of applica- | 
tions may bar the right to equity relief. On the contrary! | 


8 So held also by Judge Rayfiel in Burack v. State Liquor Authority 
of State of N. Y., D. C. E. D. N. Y., 160 F. Supp. 161. 
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venture to believe that our state brothers and colleagues in 
law enforcement, both on the bench and in the prosecuting 
offices, will welcome definitive resolution of the present 
hopeless stalemate and will hasten to comply with the re- 
quirements of law as soon as they are made clear. 

I would reverse the judgments below for the issuance of 
the injunctions sought. 
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The stay initially granted by this Court on February 
11, 1960, pending determination of the appeal from Judge 
Bryan’s denial of an injunction, enjoined the state officials 
from “using and disclosing wiretap evidence” at Pugach’s 
trial in the County Court of Bronx County. After our 
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afirmance of Judge Bryan’s judgment, 277 F. 2d 739, we 
nevertheless by orders dated April 26, 1960 and May 16, 
1960 continued the stay, in the same language, pending 
application by Pugach to the Supreme Court for certiorari 
and final action thereon. On June 27, 1960, the Supreme 
Court granted certiorari, thereby implicitly affirming that 
the case presented an important issue of federal law. 

On July 1, 1960, Pugach’s attorney submitted an order 
to show cause and a petition alleging that Pugach’s trial 
was commencing, eleven jurors having been selected, and 
that the trial judge had denied an application for a pre- 
liminary hearing to determine whether the prosecution 
would use evidence derived from leads obtained by wire- 
taps, and requesting “that this Court clarify or enlarge the 
order of February 11, 1960, to enjoin the use of any evi- 
dence which resulted directly or indirectly from informa- 
tion revealed to the police from their violation of Sec. 605.” 
I made the order to show cause returnable on July 6 and 
granted the requested injunctive relief pending its de- 
termination. On July 5, on motion of Pugach’s counsel, 
the County Court declared a mistrial for reasons unrelated 
to the issue of wiretapping; the trial is now scheduled to 
begin September 12. 

The initial question is whether, certiorari having been 
granted by the Supreme Court, this Court has power to 
grant the relief sought. I hold that it does since the ap- 
plication comes within that limited class of cases where, 
after appeal, the lower court may “if the purposes of 
justice require, preserve the status quo until decision by 
the appellate court.” Newton v. Consolidated Gas Co., 258 
U.S. 165, 177 (1922). And the mistrial, declared on defen- 
dant’s request, and the consequent adjournment, eliminate 
what would otherwise be a serious question, namely, 
whether the application was untimely, see Nardone v. United 
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‘States, 308 U. S. 338, 341 (1939), as well as any problems 


of double jeopardy. 


In my view, the stay now in effect enjoins the use of 
testimony obtained as a result of tapping Pugach’s tele. 
phone as well as the intercepted communications them. 
selves. The complaint sought this relief; it is clear that no 
distinction would be drawn in a Federal trial, Nardone y, 
United States, supra; 1 read the opinions of Judges Meding 
and Waterman, 275 F. 2d 503, as intending to grant the ful] 
relief sought by Pugach; and we have continued to use the 
same words that they did. To be sure, it can be argued that 
using leads, as distinguished from revealing the contents 
of the intercepted communication, would not “constitute 
the commission of a separate federal crime in futuro,” 275 
F’. 2d at 507, and thus would not come within the basis for 
distinguishing Stefanelli v. Minard, 342 U. S. 117 (1951), 
on which Judge Medina relied. However, the first proposi- 
tion is doubtful in view of footnote 5 to the opinion of the 
Chief Justice in Benanti v. United States, 355 U. S. 96, 
100 (1957) and the statutory prohibition against “use” of 
the intercepted communication. Whether or not the Sn. 
preme Court would see fit to draw such a distinction if it 
should reverse our decision that a federal court ought not 
enjoin the use. of wiretapped evidence in state criminal 
trials, although it makes no such distinction as to federal 
trials themselves, I do not believe this Court intended to 
make it in the temporary stay order. If our language was 
somewhat elliptical, this was doubtless because, since the 
second Nardone case, supra, the phrase “wiretap evidence” 
has been commonly used to include the fruits of the wire- 
tapping as well as the intercepted messages. The only 
other point made by the District Attorney in opposition 
to the requested clarification of the stay order is that there 
is no proof that the state intends to use evidence obtained 
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from wiretaps; this objection comes too late. See 180 F. 
Supp. at 68, 275 F. 2d at 505 and 277 F. 2d at 740. 

In view of the time that has become available as a result 
of the mistrial, I have submitted this opinion to all the 
active judges of the Court. I am authorized to state their 
approval. Accordingly our order will be modified to enjoin 
the use or disclosure of any intercepted communications 
of Pugach’s telephone or of any evidence obtained as a 
result thereof pending final determination by the Supreme 
Court of the United States. 


Epiror’s Note.—Cert. granted 363 U.S. 836 (1960). 
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C. TEXTS OF SELECT STATE COURT CASES INVOLVING WIRET 
OR COMMUNICATIONS INTERCEPTIONS 


1. PEOPLE v. 


The PEOPLE of the State of California, 
Respondent, 
v. 
dames BATES, Appeliaat. 
Cr. 3512. 


District Court of Appeal, 
First Appellate District, 
Division 1, California, 
Oct. 2, 1958 


Defendant was convicted of illegal pos- 
sesdion of heroin. The Superior Court, 
City and County of San Francisco, Ray- 
mond J. Arata, J., rendered judgment, and 
defendant appealed. The District Court of 
Appeal, Peters, P. x held that the evidence 
supported finding that officers had reason- 
able cause to justify arrest without a war- 
rant. ! 


Judgment affirmed. 


1, Artest €=63(4) 


Under Penal Code, an officer may law- © 


fully arrest without a warrant a persen 
whom officer has reasonable cause to bu lieve 
has committed: a felony. West's Ann.Pen. 
Code, § 836, subd. 3. 


2. Arrest €=63(4) ; 

Evidence that arresting officers had 
been told by another officer in presence of 
informer that he had known: informer for 
several years and that information which 
she had previously given police had been 
very rellable, coup!ed with fact that police 
had observed transaction described by in- 
former as delivery of narcotics to accused 
and fact that information as to where ac- 
cused might be found proved accurate, 
sufficiently supported finding that officers 
had reasonable cause to arrest accused with- 
out a warrant on information that he was a 
narcotics peddier and. that narcotics ha:! 
heen delivered to him earlier that day for 
sale, though neither informer nor officer 


‘ who had vouched for her reliability testi- 


fied at trial. West's Ann-Pen.Code, § 836, 
subd. 3. | 


WIRETAPPING 


APPING 


BATES 


3. Arrest €=63(4) 
Searches and Selzures =X!) 
Reasonable cause to justify arrest o 
search without a warrant may be based o 
information obtained from others, though 
inadmissible at trial on issue of guil, 
West's Ann.Pen.Code, § 836, subd. 3, 


4. Arrest €=63(4) 
Searches and Seizures CX!) 

The test of whether officer had “reg. 
sonable cause” to justify arrest or search 
without a warrant is whether a reasonable 
man possessing information possessed by 
officer would reasonably believe that person 
involved had committed a felony. West's 
Ann.Pen.Code, § 836, subd. 3. 

See publication Words and Phrases, 

for other judicial constructions and def- 
. nitions of “Reasonable Cause”, 


5. Arrest €=-63(4) 
: Searches and Seizures C=X(1) ; 
Where reasonable cause to justify ag 
rest or search without a warrant is predi- 
cated upon information obtained from an 
informer, whom officer knows to be re 
liable and in good faith believes to be trust. 
worthy, officer must have had sufficient 
dealings eae to give him rea- 
sonable cause to believe that informer is 
reliable and that information given by him 


is truthful. West's Ann.Pen.Code, § 8%, 
subd. 3. 


i 


6. Arrest €=63(4) 
Searches and Selzures C>X!) 

Arrest or scarch without a warrant on 
basis of’ information obtained from anon- 
ymous informer or from informer not 
known to officer to be reliable may be justi- 
fied only in case of pressing emergency. 
West's Ann.Pen.Code, $836, subd: 3, 

7. Arrest 6X4) \ it 
Searches and Selzeres @=X1) 

Reliability of information upon which 
reasonable cause to justify arrest or search 
without a warrant is based, may be estab- 


lished by proved accuracy of such informa. 


tion which officers from other sources know 
is accurate. West's enim: —_ 
subd: 3. 


g. Arrest 4 
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g. Arrest €963(4) 
gearches and Seizures Xl) 

Coercion practiced on informer in ob- 
taining information on which arrest oF 
search without a warrant is based, is a 
factor affecting credibility of informer. 
West's Ann.Pen.Code, § 836, subd. 3. 


6. Arrest €°63(4) a 

Record on appeal from conviction 
hased.on evidence obtained as a result of 
arrest and search without a warrant sup- 
ported implied finding that no coercion had 
heen practiced on informer in obtaining in- 
formation on which such arrest was |ased, 
particularly in absence of showing that de- 
fendant made any effort to produce in- 
former as a witness. West's Ann.Pen.Code, 
§ 836, subd. 3. { 


10. Criminal Law €3943 

Where at least one participant in tcle- 
phone conversation consents to the monitor- 
ing of conversation by police, evidence 
thus obtained is not inadmissible on ground 
that it was obtained illegally in violation 
of state or federal law. West's Ann.Pen. 
Code, § 640; Federal Communications Act 
of 1934, § 605, 47 U.S.C.A. § 605. 


14. Criminal Law 6304.3 

- Record on appeal from conviction war- 
ranted inference that one party to telephone 
conversation had voluntariJy consented to 
the monitoring of conversation by officers 
and hence supported ruling that evidence 
as to contents of conversation was admis- 
sible against the other party ’ thereto. 
West's Ana.Pen.Code, § 649; Federal Com- 
munications Act of 1934, § 605, 47 U.S.CA. 
§ 60S. ‘4 


a ee 


Harry A. Jackson, Jr., San Francisco, 
for appellant. . 


Edmund G. Brown, Atty. Gen., Clarence ‘ 


A. Linn, Asst. Atty. Gen. Raymond M. 
Momboisse, Deputy Atty. Gen, for re- 
spondent. | 

PETERS, Presiding Justice. - 

Defendant James Bates was charged and 
convicted, after a trial before the court 
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without a jury, of illegal possession of 
heroin. Defendant appeals from the judg- 
ment of conviction. His basic contention 
is that the uncontradicted evidence of his 
guilt was secured by an illegal search and 
seizure and was therefore inadmissibic 
against him. There is no merit in the con- 
tention, ’ 

On and prior to September 16, 1957, one 
George Kostrikin had been under surveil- 
lance by the federal and county narcotic 
officers. Shortly before noun on September 
16, 1957, the police observed defendant 
sitting in an automdbile with oné Swinger 
in front of a bowling alley on. Mission 
Strect, in San Francisco. Kostrikin entered 
the Swinger car, and that automobile was 


. then driven about a block frum the bowling 


alley and Kostrikin got out, walked back 
to his car and drove away. Batcs and 
Swinger then also drove away. Later that 
afternoon Kostrikin was arrested for a 
Narcotics offense, 


The police knew where Kostrikin was 
living with one Nancy Francis. On the 
evening of September 16, 1957, four police 
officers proceeded to that apartment. . One 
of the inspectors, Kerrigan by name, knew.’ 
Miss Francis, and, when she came to th. 
door, Kerrigan introduced her to the othe. 
officers and told her that they wanted tu 
talk with her. Miss Francis invited the 


officers into the apartment. There was 


another unidentified young lady there. 


It should be mentioned that Kerrigan 
was not a witness at the trial, but Danic! 
Casey and James Steffensen, narcotic 
agents, were. Casey testified that Kerrigan 
told the officers, in the presence of Miss 
Francis, that hé had known her for several 
years, that she“had cooperated with. the 
police department in the past, and that her 
services had proven very reliable. The 
other officers, with the exception of Kerri- 
gan, had had no prior experience with Miss 
Francis. 

Both Casey and Steffensen testified that 
after the officers entered the apartment 
Miss Francis cooperated wholehcartedly 
with the police, and that no force or com- 
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pulsion wag used against her. . Miss Francis 
was not placed under arrest, |. 

Casey testified that he amd Officer Ker- 
‘tigan went into the kitches of the apart- 


ment with Miss Francis,’ Kerrigan told’ 


her that Kostrikin had been arrested for a 
_wiolation, and asked her if she 
| tell them what she knew about Kos- 
and his associates. Miss Francis stat- 
thatthe would cooperafe.: In response to 
tidlis- from. the offers she stated that 
lenew James Bateg and knew that hé 









said-that Kostriliin would give Bates 
‘warcoties on consignment and, after Batcs 
‘gold them, he would ‘bring the: money te 
Kostrikin. She then stated that she knew 
that . that very morning Bates had been 
given some. narcotics by Kostrikin on Mis- 
sion Street in front of the Sportsman's 
BowL.. This was the very transaction ob- 
servediby the officers earlier that day. - Miss 
Francig also told the officers that Bates 
customarily kept the narcotics on-his per- 
son amd did not usually leave them at his 
residegee. She did not know where Bates 
lived, fimat she did know ‘that he spent a lot 
of tig at Ray. Swinger’s house?) She 

to introduce an undercover agent 
to Betes in an attempt to develop a case 
against him. 


At about this mage of the conversation 
the telephone in the apartment rang. Miss 
Francis answered it and agent Steffenson 
monitored the call by listening at the ear- 
piece held by Miss Francis: Steffeirsen 
heard the voice at the other end of the 
Hine say: “This is. Bates. I understand 
“George has been busted. I have got stuf 
on me. . What will I do with it?” 
son also ¢tated that he was calling frem 
Swinger’s house. At the direction: of the 
officers Migs Francis told. Bates to stay 
where he was and that she would call him 
back. At this time two additional officers 
had arrived, so that there were six officers 
jn the apartment. 


The jer- 


© For good définitions of “rensonnbie or 
probable caune” see People v. King, 140 
Cal.App.2d 1, 5, 24 P.2d O72, 975; 


$m funner of peiiler for Kostrikin., 


WW Cal. App. 
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Bates testified and admitted that he hag 
telephoned to Kostrikia's apartment thy 


> day and had talked with Nancy. He, 
' that he had learned that Kostrikim had ben 


arrested and called to ask about him, He 


_ testified that Nancy told -him that co 
- was then ‘out’and would be’ right 
Bates «asked. Nancy to have Cog 


‘Ray's house when he returned. He did. ng 
tell Nancy that he had some “stuff.” 


"Miss Francis, who did not testify, had’y 


police record and had been an addict. - 


The’ police officers then procceded tp 
Ray Swingor’s house, the address of which 
was known to them. Mrs. Swinger cam 
to the door and admitted them. From the 
door the officers couk) see Bates seated ima 
chair. The police came in and placed Bates 
under arrest. 
sitting was scarched and an cnvelope con 
taining a. hypodermic outtit and 19 bindley 
of heroin were found. Bates then stated: 
“I don’t want to get these other people ig 
trouble. That stuff is mine.” 

The officers did not have a warrant to 
arrest Bates or a warrant to search ‘the 
Swingers’ ptemises. 


(1,2) Appellant diatribes the validity 
of his arrest and search, contending that 
the information gained from Nancy Francis 


_ was not a sufficient basis to constitute rea- 


sonable cause for the arrest without a war. 
rant. Under Penal Code section 836, sib 
division 3, an officer may lawfully arrest a 
person without a warrant when the officer 


has reasonable cause? to’ believe that the 


person has committed a felony. 
stant Ciuse We 


«In the ins 

think the finedling that reason 

abie canse existed ts amply supported, 
[3-6] 


law that reasonable cause to justify an ar 


In the first place, it 1s now settled 


rest or scarch may consist of information 
gained from others, arid is not limited to 
evidence that would be 

trial on the issue of guilt. 


aclmissitde at the 

People v. King, 
231, 294 P24.972; Willson v. 
Superior Court, 46 Cal.2d 271, 204 P20 


Trowbridge v. Superior Court, 
App.2d 13. 16, 300 Pld 222. 
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The test is, did the officer have reasonable 
cause to make the arrest—would a reason- 
able man, possessing the information pos- 
sersed by the officer, reasonably believe 
that the person involved had committed a 
felony? This information may be, and 
usually is, evidence that would be hearsay 
on the issue of guilt. It may consist of in- 
formation obtained from an informant 
known tothe officer to be reliable and whom 
the officer in good faith belicves to be trust- 
worthy: People v. Rixner, 157 Cal.App.2d 
3a7, 321 P.2d 91, and’ cases there cited, 
In most cases the informant must not only 
he known to the officer, but the officer: must 
hive had sufficient dealings with the in- 
formant to give him reasonable cause to 
believe that the informant is reliable aud 
that the information given by Inm is truth- 
ful. It is only in the case of, a pressing 
emergency that an arrest or scach without 
warrants may be justified based upon in- 
formation secured. from an anonymous in- 


_ formant, or from an informant not known 


to.the officer ‘to be reliable. Willson v. Su- 


i perior Court, 46 Cal.2d 291, 204 Pld 36. 


These: rules are well settled. It is also 
well settled that in the absence of a press- 
ing emergency, the officer may not: properly 
atrest of seatch a person Based upon in- 
formation gained from an informant not 
known tu the arresting officer, or, if known, 
not known from past experience to have 
been a source of tested tehable informa- 
tion, “People. v. Dewson, 150 Cal.App.2d 
119, 310 P.2d 162. It is this rule that the 
appellant secks to apply here. He cor- 
rectly pwints out that the arresting officers, 
of at least those who testified, were Casey 
aml Steffensen, and that they admitted that 
until they met Miss Francis in the apart- 
ment they dwf not know hér nor had they 
any prior experiences with her. Appellant 
alse correctly points out that there was no 
Pressing emergency. Henee, it is argued, 
had no 
grounds te make the arrest and search with- 
ont a warrant, 


the arresting officers 


reasonable 


The argument is unsound. The evidence 
shows that Officer Kerrigan had known 
Miss Francis for several years, and that he 


amb wdety 
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knew her to be a- person who had been co- 
operative with the police in the past and 
who, on numerous occasions, had given in- 
formation which had proved to be reliable. 
Officer Kerrigan, who was one of the off- 
cers present in the apartricnt and one of the 
arresting party, told these facts to Cascy 
and Steffensen in the Kostrikin apartment 
in the- presence of Miss Francis. Of 
course, had Kerrigan made the arrest based 
upon his knowledge and: expericnce with 
Miss Francis, there could be little doubt 
that the trial-court eould have found. that 
Miss Francis was a reliable informant. 
The facts that Kerrigan was not called as 
a witness, and that Casey and Steffensen, 
who «id testify, did not know Miss Francis, 
are immaterial. As long as the informer 
was known to one of the officers of the ar- 
resting party to be reliable, or as long as he 
communicated the knowledge he had to the 
other officers in the official line of duty, the 
rule of the Dewson case is satisfied. 

{7} It should also be. pointed out that 
the reliability of the informant may be 
shown not only by past experience with the 
informant but also may be substantiated by 
the preven accuracy of the -information 
given by-the informant and which the of- 
ficers from other sources know js accurate. ~ 
Willson v. Superior Court, 46 Cal.2d 291, 
24 Pld 36; People v. Holguin, 145 Cal. 
App.2d 520, 302 P.2d 635. In the instant 
case Miss ‘Francis not only told the police 
that appellant was a runner for Kostrikin, 
but also that Kostrikin had made a delivery 
to appellant that very morning in front of 
the named bowling alley on Mission Street. 


_ That very morning these officers had ob- 


served appellant sitting in Swinger’s car 
in: front ef that bowling alley, and they had 
seen Kostrikin enter that car, drive with 
the other two a short distance and then 
park, and had seen Kostrikin emerge from 
the car and go back to his own car, and 
then had scen both cars drive away. Miss 
Francis also told the officers that appellant 
could be found at Swinger’s house. Ap 
. pellant was found there. Thus, much of 
the information given by Miss Francis was 
corroborated by this information known by 
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the officers to be correct. Thus, this is not 
a case like People v. Goodo, 147 Cal.App.2d 
7, 304 P.2d 776, relied upon by appellant, 
where none of the officers had any previous 
experience with the informer, and where 
the only actions of the defendant observed 
by the officers were non-suspicious actions. 
In the instant case the informant was 
known to one of the arresting officers to be 
reliable and that fact was communicated to 
the other officers, and several of the basic 
facts given by the informer were known 
by the arresting officers to be accurate 
from other sources of information. 

It is also contended thet under any ra- 
tional interpretation of the evidence, it 
must be held that Miss Francis did not 
voluntarily give the information to the off- 
cers. It is pointed out that four officers ar- 
rived at her apartment, and shortly there- 
after two other officers arrived, so that 
there were six officers in the apartment 
when she gave the officers the informa- 
tion. It is pointed out that Miss Francis 
was not produced as a witness. It is argued 
that the very presence of six officers in the 
apartment amounted to coércion. 


(8,9) Of course, coercion practiced on 
an informer is a factor affecting the credi- 
bility of the informer, but the present rec- 
ord supports the implied finding of the court 
that mo coercion was practiced on her. 
The evidence is to the effect that Miss 
Francis, after being told of the arrest of 
Kostrikin, freely cooperated with the offi- 
cers. She went into the kitchen with two 
of the officers and gave them the informa- 
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tion upon which they acted. There ig no | 
evidence, or no inference from the eyj, 
dence, except the fact of the presence of | 
six officers, that Miss Francis was coerced 
There is no evidence that she was threaten. | 
ed, placed under arrest, or promised |enj. 
ency. All of the evidence is to the effeg | 
that she voluntarily and freely cooperate 
Her name was divulged to the defense, Sp) 
far as the record shows, the defense mag. 
no effort to produce her. 


} 


[10,11] The only other point urged by 
appellant is that some of the informatio, 
secured by the officers was illegally secured 
by the officers by monitoring the telephone 
call from appellant to Miss Francis. It js 
urged that information so obtained was in. 
admissible because illegally secured in vio- 
lation of section 640 of the Penal Code and 
section 605 of the Federal Communications 
Act of 1934. (U.S.C.A., Title 47, § 605.) 
These sections are not applicable where at 
least one of the participants to the telephone 
call consents to the overhearing it by the 
police. People v. Malotte, 46 Cal.2d 59, 
292 P.2d 517. In the present case it isa 
reasonable inference from the evidence that 
Miss Francis voluntarily consented to the 
officers monitoring the call. Certainly there 
is no evidence to the contrary. Thus, the 
ruling of the trial court that the contents 
of the conversation were admissible is sup- 
ported by the record. 


The judgment appealed from is affirmed. 


BRAY, J., and ST. CLAIR, J. pro tem., 
concur. 


iS no | 
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Tue Peorce or tHe State or New York, Plaintiff, v. Bertram 
T. Grant, Defendant. 


Court of General Sessions of County of New York, November 7, 1958. 


court (Code Crim. Pro., § 813-a; N. ¥. Const.. art. I, § 12; ef. U. &. 


 Gode, tit. 47, $8 601, 605; U. S. Const., art. VI, § 2) — defendant's motion to 


minutes of Grand Jury which, he asserts, based indictment for bribery 
denied — under defendant's prayer for other and 
relief, court treats motion as one for dismissal of indictment. 


1. Evidence obtained by law-enforcement officers by tapping telephone wires 
pursuant to prior court authorization (Code Crim. Pro., § 813-a; N. Y¥. Const., 
art. I, § 12) is admissible in the courts of New York State. The Federal 
Communications Act of 1934 prohibits intereeption of telephoned commuanica- 
tions, but it provides for Federal prosecution therefor (U. 8. Code, tit. 47,- 
$§ 501, 605). Congress did not intend, and in any event has no power, to 
legislate a rule of evidence for State criminal courts (ef. U. S. Const., art. VI, 
§ 2). The United States Supreme Court has carefully refrained from ruling 
to the contrary. 

2. Accordingly, motion of defendant, who was indicted for bribery. to inspect 
the Grand Jury minutes, which he asserts will show that the indictment was 
largely based on officially obtained wire-tapping evidence, is denied. 

3. Defendant’s motion is intended to prepare the ground for an eventual 
motion to dismiss the indictment. His present motion for inspection also asks 
for other and further relief, hence the court treats his present motion as one 


Hi 
3 


’ for a dismissal of the indictment. 


George J. Todaro for defendant. 


Frank 8. Hogan, District Attorney (Francis X. Clark, Alfred 
J, Scotti and John G. Bonomi of counsel), for plaintiff. 


Tromas Dickens, J. With the object of setting the ground- 
work for an eventual move to dismiss the indictment, defendant 
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-puliigs this motion for permission to inspect the Grand Jun 
auinhin of te omy 


- s extensively resorted 
chin the tntiatment, which cua 





falls under the ban of the Federal Communications Act y 
June 19, 1934 (48 U. 8. Stat. 1103; U. 8. Code, tit. 47, § 606), 
and of section 2 of article VI, the supremacy clause, of thy 
United States Constitution. 

That such evidence was presented to the Grand Jury, 
readily conceded by the District Attorney. 

The concession narrows the issue to this precise question. 
May this type of evidence when obtained by local law-enforee. 
ment officers pursuant to authorized State law, be used in, 
State prosecution, despite section 605 of title 47 of the United 
States Code, prohibiting the interception of telephonic 
communications ? 

In support of the motion, defendant confidently relies on the 
recent case of Benanti v. United States (355 U. S. 96) as the 
final binding authority for the judicial declaration that section 
605 of the Federal Communications Act has had the decisive 
effect of vitiating section 12 of article I of the Constitution of 
the State of New York and its derivative statute, section 813-3 
of the New York Code of Criminal Procedure, which permits 
official wire tapping in this State; consequently, any informa. 
tion secured in violation of section 605, must be regarded as 
a nullity for evidentiary use. 

This is the sole and only legal contention now urged by 
defendant. 

In opposition to the motion, the District Attorney contends 
that the Benanti case (supra) ‘‘ dealt solely with the admissi- 
bility of wire tap evidence at a federal trial.’’ He points out 
that the case of Schwartz v. Texas (344 U. S. 199) reviewed 


and reaffirmed thereafter in the Benanti case (supra) had. 


upheld the use of such evidence in proceedings of a State court, 
in consonance with a similar rule enunciated by the Court of 
Appeals of this State. 

This is the sole and only contention offered in opposition by 
the District Attorney. 

An extensive research and a careful analysis of various 
judicial authorities indicate that the substantive aspect of 
section 605 forms no barrier to the admission of such evidence, 
for the following reasons: 
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1. The abstention by the United States Supreme Court from 
a complete determination of the question. , 

9. The adjudication by the New York Court of Appeals in 
holding that section 605 places no restriction or qualification 
on the use of wire-tapping evidence in the courts of this State. 

3. The further ruling by the Court of Appeals that Congress, 
in any event, has no right to exercise any power to legislate 
a rule of evidence for State courts. 

The first two of the afore-stated reasons will be hereafter 
considered in combined form. 

In Schwarte v. Texas (supra) the immediate predecessor of 
the Benanté case (supra) the court provides the keynote of this 
controversy in this language (344 U. S. 201): ‘‘ the question 
we have is whether these communications are barred by the 
federal statute, § 605, from use as evidence in a criminal pro- 
ceeding in a state court. We think not.’’ (Emphasis supplied.) 

Then, observing that the construction of section 605 was held 
to apply to Federal courts, and this even though the com- 
munications were intrastate telephone calls, citing therefor 
Nardone v. United States (302 U. S. 379) and Weiss v. United 
States (308 U. S. 321, 329), the court in the Schwarte case 
(supra) continues in this vein (344 U. 8. 201): “Although the 
intercepted calls would be inadmissible in a federal court, it 
does not follow that such evidence is inadmissible in a state 
court.” (Emphasis supplied.) 

Then again (344 U. S. 202): ‘‘ This question has been many 
time before the state courts, and they have uniformly held that 
§ 605 does not apply to exclude such communications from 
evidence in state courts. Leon v. State, 180 Md. 279 * * ®; 
People v. Stemmer, 298 N. Y. 728 ° °* °; Harlem Check 
Cashing Corp. v. Bell, 296 N. Y. 15 ° * °; People v. 
Channell, 107 Cal. App. 2d 192, ° * °. While these cases 
are not controlling here, they are entitled to consideration 
because of the high standing of the courts from which they 
come.’” (Emphasis supplied.) — ss 

(See in addition to the New York cases cited in the Schwarts 
case, supra, on this point, also the New York cases of People v. 
Saperstein, 2 N Y 2d 210, cert. denied 353 U. 8. 946; People v. 
Kate, 201 Misc. 414; Matter of Davis, 252 App. Div. 591 and 
Black v. Impelliteri, 201 Misc. 371, affd. 281 App. Div. nn 
all dealing favorably with the admission of such evidence 
the courts of this State. See, also, Commonwealth of 
Pennsylvania v. Voct, 393 Pa. 404.) sof 

The court in the subsequent Benanfi case (supra) elected not 
to disturb its prior determination in the Schwarte case (supra) 
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expressing itself thereof in the following manner (355 U, 9 
101-102) : ‘‘ In the instant case we are not dealing with a sta, 
rule of evidence.’’ 

Another extract from the Schwarte case (supra) the sy}. 
stance of which will be scrutinized more closely under jt, 
pertinent reason ‘‘3,’’ is also worthy of note here (344 U,g 
203): ‘‘ Since we do not believe that Congress intended } 
impose a rule of evidence on the state courts, we do not decid 
whether it has the power to do so.’’ 

And the Benants case (supra, p. 101) followed with this 

clarifying explanation: ‘‘ The rationale of that case is tha 
despite the plain prohibition of Section 605, due regard tp 
federal-state relations precluded the conclusion that Congres 
intended to thwart a state rule of evidence in the absence of , 
clear indication to that effect.’’ . 
_ The defendant strongly urges as extra support for his caug 
that, and I quote (defendant’s reply memo, p. 14): ‘‘ the State 
of New York cannot and should not, by the process of dis 
obedience, nullify an Act of Congress.’’ This apparently is 
another way of saying, as Judge Horstaprer had advanced ina 
broader sense in Matter of Interception of Telephone Com. 
munications, 9 Misc 2d 121, 125), that ‘‘ when Congress enacts 
legislation within its competence, and it becomes the ‘ supreme 
Law of the Land’ under the Constitution, State interests must 
vield to the paramount national concern.’’ 

To this general rule of the organic law of the land, I fully 
subscribe. But, section 605 in itself as an integral part of the 
organic law of the land, is not the foundation upon which this 
motion rests. The foundation is use of intercepted telephonic 
communications as evidence in this State — evidence that is the 
product of a violation of the substantive law, section 605. This 
and this alone, is the subject of my judicial inquiry. Fors 
violation of the statute, section 501 of the act provides the 
appropriate remedy within the confines of Federal jurisdiction 

As aptly stated in the Schwarte case (supra) and I quote 
(344 U. S. 201): ‘‘ the introduction of the intercepted com- 
munications would itself be a violation of the statute, bat in 
the absence of an expression by Congress, this is simply a 
additional factor for a state to consider in formulating a ruk 
of evidence for use in its own courts. Enforcement of th 
statutory prohibition in § 605 can be achieved under the penal 
provision of § 501.’’ 

In other words, the failure of Congress to provide a clear 
enactment regarding the legality of evidence procured by 
tapping telephone wires for use in a State court, leaves the 
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optional use of such evidence with State courts. On the other 
hand, the remedy for enforcement of the act, is made available, 
under section 501, within the domain of Federal jurisdiction. 

Having discussed reasons ‘‘1’’ and ‘‘2,’’ I shall now pro- 
ceed to a discussion of reason ‘‘ 3.’’ 

Reverting again to the Schwarte case (supra) (the Benanti 
case, supra, not having decided the point), I conclude there- 
from that the subject concerning the power of Congress to 
impose a rule of evidence upon State courts, is still an open 
question, and so, until the Federal Supreme Court decides it, 
the matter, to that extent, remains without its authoritative 
expression. (Afatter of Holmes, 291 N. Y. 261, 268.) There- 
fore, under the rule of stare decisis, I am impelled to look for 
the answer in the New York State decisions. (Matter of 
Holmes, supra, p. 268.) 

Generally, the law of the forum governs the admissibility of 
evidence. (United States Mtge. d Trust Co. v. Ruagles, 258 
N. Y. 32, 40; Restatement, Conflict of Laws, § 597.) Rules of 
evidence in civil cases are applicable to criminal cases. (Matter 
of Investigation etc., County of Kings, 286 App. Div. 270.) The 
law prevailing within the forum ‘is required to be judicially 
noticed, whether statutory or based upon judicial decision. 
(Richardson, Fvidenee [Sth ed.], § 17.) 

As to the salient feature, that is, the power of Congress to 
legislate evidence for the State, T find in People ex rel. Barbour 
v. Gates (43 N. Y. 40, 44) the following view expressed 
concerning a Federal statute: ‘‘ That act, so far as it prescribes 
a rule of evidence, is operatire only in the federal courts, and 
has no application to the courts of a State.’’ (Emphasis 
supplied.) 

Then, ayain, in the case of Moore v. Moore (47 N.Y. 467) 
the court, in referring to the basis of the deeision in the 
Barbour case (supra) commented as follows at page 468: ‘This 
went upon the principle that the federal qorernment could not 
preseribe a rule of evidence for the State courts.’ (Emphasis 
supplied.) 

(See. also. People ex rel. Constmers’ Brewing Co. v. Fromme, 
89 App. Div. 459 and Neldert v. Chicago, Rock Is. & P. RR. 
(‘»,, $9 Mise. 282, revd. on other grounds 169 App. Div. 677.) 

The Court of Appeals uniformly settles the law for the entire 
State and finally determines its principles. (Matter of Miller, 


077 


‘lor N.Y. 349, 357.) Established precedents ‘tare not ‘to be 


lightly set aside even though they seem archaic." (Schindler 
v. Ronal Ins, Co., 258 N.Y. 510, 314.) Until changed by the 
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highest court of this State or by the Legislature, the law stang 
as itis. (Kronenbitter v. Washburn Wire Co., 5 Misc 2d 961.) 

The inescapable conclusion to which I am led by virtue 
the rulings made by the Court of Appeals, is that Congroy 
lacks the power to enact legislation which would impose a ry, 
of evidence upon State courts. 

Asa Judge, I cannot forego any of the functions of my judicia) 
office. (People v. Canfora, 9 Misc 2d 930, affd. 6 A D 2d 781,) 
The criminal law must be administered as I find it, no matte 
how unfortunate it may prove to be for a defendant. (People, 
Green, 137 App. Div. 763; Williams Inst. Colored M. E. Churc) 
v. City of New York, 275 App. Div. 311.) Judges expound th 
law, they do not make it. (Neldert v. Chicago, Rock 1s. dé P.R 
R. Co., supra; Kronenbitter v. Washburn, supra; Ballentine’; 
Law Dictionary [2d ed.], English translations, pp. 373, 703.) 
Hence, under the rule of stare decisis, it is my bounden duty 
as Judge of a subordinate tribunal to apply the doctrine as 
laid down in the opinions of the highest court of this State, 
(Schindler v. Royal Ins. Co., supra; Kronenbitter v. Washburn, 
supra.) 

The subject under consideration has been dealt with at length 
because of its wide public interest and significance. For the 
same reason I am here treating this motion as one for a dis. 
missal of the indictment as well as for an inspection of the 
minutes under the prayer fur such other and further relief 
(cf. People v. Dorsey, 176 Misc. 932, and, see, Kellogg v. Com. 
modore Hotel, 187 Misc. 319), being mindful of the rulings set 
forth in People v. Howell (3 N Y 2d 672). 

In accordance .with the above review, I have no alternative 
but to rule in the negative. Therefore, the motion is denied in 
all respects. 
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7. States 4.17 


Congress lacks the power to enact legislation which would impog 
a rule of evidence upon state courts. 


8. Criminal Law 394.3 


Wire-tapping evidence obtained by local law enforcement offices 


pursuant to authorized state law could be used in a s 

- state s i 

despite federal statute prohibiting interception of tdlephonic cosa 
cations. Conmunications Act of 1934, § 605, 47 U.S.C.A. § 605; tn 
C.A.Const. art. 6, cl. 2; Const. art. 1, § 12; Code Cr.Proc. § 813-a, : 


9. Judges 24 
A judge cannot forego a any of the functions of his judicial office. 


10. Constitutional Law <—70(S) 
Criminal law must be administered as a judge finds it, no mat 
how unfortunate it may prove to be for a defendant. TE 


11. Constitutional Law “67 


Judges oF mind the law, but do not make it. 
® 


12. Courts 91(1) : x 
‘ Under the rule of stare decisis it is the bounden duty of a judge of 
a subordinate tribunal to apply the doctrine as laid down in the op 
of the highest court of the state. Pinions 


lf er 
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George J.’ Todaro, New York City, for defendant. 


THOMAS DICKENS, Judge. 

With the object of setting the groundwork for an eventual move to 
dismiss the indictment, defendant brings this motion for permission to” 
inspect the grand jury minutes of this prosecution. 


He contends that “wiretapping was extensively gesorted to and used” 


‘in order to obtain the indictment, which charges the crimes of con- 
spiracy (one count) and bribing a particles in a: altel ditte sport 


(ten counts). 
He maintains that all evidence derived from wire tapping falls under 


: the ban of the Federal Communications Act of June 19, 1934,.48 Stat. 


1103, 47 U.S.C.A. § 605, and of Article VI, Clause 2, the supremacy 
clause of the United States Constitution. 
That such evidence was presented to the grand jury, is readily conced- 
ed by the district attorney. , 
The concession narrows the issue to this precise question: May this 
tvpe of evidence when obtained by local law-enforcement officers pur- 
suant to authorized state law, be used in a state prosecution, despite sec- 


tion 605 of 47 U.S.C.A., prohibiting the Porn of telephonic com- 


municiations ? 


In,support of the motion, defendant confidently. relies onthe recent 
case of Benanti v. Unjted States, 355 U.S. 96, 78 S.Ct. 155, 2 L.Ed.2d 
126, as the final binding authority for the judicial declaration that sec- 
tion 605 of the Federal Communications Act has had the decisive effect 
of vitiating Article 1, Section 12, of the Constitution. of the State of 
New York and its derivative statute, section 813-a of the New York 
Code of Criminal Procedure, which permit official wire tapping in this 
state; consequently, any information secured in violation of section 605, 
must be regarded as a nullity for evidentiary use. 


This is the sole and only legal contention now urged by defendant. . 


In opposition to the motion, the district attorney contends that the 
Benanti case, supra, “dealt <olely with the admissibility of wire tap evi- 
dence at a federal trial.” He points out that the case of Schwartz ¥, 
Texas, 344 U.S. 199, 73 S.Ct.,232, 97 L.Ed. 231, reviewed and reaf- . 
firmed thereafter in the Benanti case, supra, had upheld the use of such 
evidence in proceedings of a state court, in consonance with a similar 
tule enunciated by the Court of Appeals of this state. 


This is the sole and ‘only contention offered i in opposition by the dis- ’ 
trict attorney. 


An extensive research and: a -¢areful- analysis of various judicial 
authorities indicate that the substantive aspect of section 605 forms no 
barrier to the admission of such evidence, forthe following reasons: 
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"1. . The abstention by the United States Supreme Court from a con, 
plete determination of the question. 

2. The adjudication by the New York Court of Appeals in holding | 
that’ section 605 places no restriction or qualification on the use of win | 
‘apping evidence in the courts of this state. 

. 3. The further ruling by the Court of Appeals that Congress, jy 
any event, has no.right to exercise any power to legislate a rule of ej. 
.dence for state courts. 


‘Thé first two of the aforestated reasons will be bedside considered jp 
combined form. 


In Schwartz v. Texas, supra, the immediate predecessor of the Benap. 


ti case, supra, the Court provides the keynote of this controversy in this | 


language (344 U.S. at page 201 (top), 73 S.Ct. at page 234) : 

“ * *® * the question we have is whether these communications are 
barred by the federal statute, § 605, from use as evidence in a criminal 
proceeding in a state court. ‘We think uot.” (Emphasis supplied.) 


Then, observing that the construction of section 605 was. held to ap 
ply to federal courts, and this even though the communications were in- 
trastate telephone calls, citing therefor Nardone v.-United States, 302 
US. 379, 58 $.Ct..275, 82 L.Ed. 314, and Weiss v. United States, 308 
U.S. 321,329, 60 S.Ct. 269, 84 L.Ed. 298, the Court in the Schwartz 
case, supra, continues in this vein er U.S. at page 201 (middle), 735, | 

- Ct. at page 234): 
“Although the intercepted calls would be inadmissible in a federal 


court, it does .not follow: that such evidence is inadmissible i in a state. 
court.” (EF -mphasis supplied. ) 


Then again (344.U.S. at page 202 (top), 73 S.Ct. at page 234): 

“This question has been many times before the state courts, and they 
have unifornily held that § 605. does not apply to exclude such communi- 
cutions from evidence in state courts. Leon v. State, 180 Md. 279; 23 
A.2d 706; People v. Stemmer, 298 N.Y. 728, 83.N.E.2d 141; Harlem 
Check Cashing Corp. y. Bell, 296 N.Y. 15, 68 N.E.2d 854; People v. 
Channell, 107 Cal. App.2d 192, 236 P.2d 654. 


“While these cases are not controlling here, they are entitled to con 


sideration because of the high standing of the courts from which they 
come.” (IE anphasis supplied. ) 


\ 


See in addition to the New York cases. cited in the Schwartz case, 
supra, on this point, also the New York cases of’ People v. Saperstein, 
2 N.Y.2d 210, 159 N.Y.S.2d 160, certiorari denied 353 U.S. 946, 77 
S.Ct, 825, 1 L.Ed.2d 856; People v. Katz, 201 Misc. 414, 114 N.Y.S.24 
34); In re Davis, 252 App.Div. 591, 299 N.Y.S. 632, 640; and Black 
v. Inpelliterri, 201 Mise. 371, 111-N.Y, S.2d 402, affirmed 281 App.Div. 
671, 117 N.Y.S.2d 686, all dealing fav orably with the admission of such 
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evidence in the courts of this state. See also Commonwealth of Penn- 
sylvania v. Voci, 393 Pa. 404, 143 A.2d 652. 


The Court in the subsequent Benanti case, supra, elected not to dis- 
turb its prior determination in the Schwartz case, supra, expressing it- 
self thereof in the following manner (355 U.S. 96, 78 S.Ct. at page 
158, 2 L.Ed.2d at page 131 (middle) ) : 

“In the instant case we are not dealing with a state rule of evidence.” 

Another extract from the Schwartz case, supra, the substance of 
which will be scrutinized more closely under its pertinent reason “3,” is 
also worthy of note here (344 U.S. at page 203 (bottom), 73 S.Ct. at 
page 335): 

. “Since we do not believe that Congress intended to impose a rule of 
evidence on the state courts, we do not decide whether it has the power to 
do so.” 

And the Benanti case, supra followed with this clarifying explanation 
(355 U.S. 96, 78 S.Ct. 158, 2 L.Fd.2d at page 131 (middle )) : 


“The rationale of that case is that despite the plain prohibition of Sec- 
tion 605, due regard to federal-state relations precluded the conehision 
that Congress intended to thwart a state rule of evidence in the absence’ 
of a clear indication to that effect.” 


The defendant strongly urges as extra support for his cause that, and 
I quote (Defendant's reply memo., p. 14): -“* * * the State of New 
York cannot and should not, by the process of disobedience, nullify an 
Act of Congress.” This apparently is another way of saying, as Judge 
Hofstadter had advanced in a broader sense in Matter of Interception 
of Telephone Communication, 9 Mise.2d 121, 170 N.Y.S.2d 84, 88 
(top), that “when Congress enacts legislation within its competence, 
and it becomes the ‘supretme Law of the Land’ under the Constitution, 
State interests must yield to the paramount national concern.” 


To this general rule of the organic law of the land, I fully subscribe. 
But, section 605 in itself as an integral part of the organic law of the 
land, is not the foundation upon which this motion rests. The founda- 
tion is use of intercepted telephonic communications as evidence in this 
state,—evidence that is the product of a vivlation of the substantive law, 
section 605. This, and this alone, is the subject of my judicial inquiry. 
For a violation of the statute, section 501 of the Act, 47 U.S.C.A, § 301 
provides the appropriate remedy within the confines of federal jurisdic- 
tion. 


As aptly stated in the Scliwartz case, supra, and I quote (344 US. 
at page 201, 73 S.Ct. at page 234): 
~“* * © the introduction of the intercepted communications would 
itself be a violation of the statute, but in the absence uf an expression 
by Congress, this is simply an additional-factur for a state to: consider 
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in formulating a rule of evidence for use in its own courts, Enfor, 
ment .of the’ statutory prohibition in § 605 can be achieved under \ 
penal provision of § 501.” 


[1] In other words, the failure of Congress to provide a ofall 
actment regarding the legality of evidence procured by tapping telepho, 
wires for use in a state court, leaves the optional use of such eviden 
with state courts. On the other hand, the remedy for enforceme 
of the Act, is made available, under section 501, within the domain di} 
federal jurisdiction. 


Having discussed reasons “1” and “2,” I shall now proceed to a dij}: 


cussion of reason “3.” 


}! 


. 


. 
Keverting again to the Schwartz case, supra (the Benanti case, supr| 


not having decided the point), I conclude therefrom that the subject con | 
cerning the power of Congress to impose a rule of evidence upon stat! 


courts, is still an open question and so,- until the Federal Supreme Cour 
decides it, the matter, to that extent, remains without its authoritatiy 
expression. In re Holmes Estate, 291 N.Y. 261, 268 (bottom), 52 NE 


2d 424, 150 A.L.R. 447. Therefore, under the rule of stare decisis, lan| 
impelled to look for the answer in the New York State decisions: |h| 


re Hoimes Estate, supra, 291 N.Y. at page 268 (bottom), = N.Ed 
at page 428. 


[2-4] Generally, the law of the forum governs the admissibility of) 


evidence. United States Mortgage & Trust Co. v. Ruggles, 258 N.Y. 
32, 40 (middle), 179 N.E. 250, 252, 79 A.L.R. 802; Restatement Con- 
flicts of Laws, section 597. Rules of evidence in civil cases are applica 
ble to criminal cases. Application of Grand Jury of Kings County, 2% 
App.Div. 270, 143 N.Y.S.2d 501. The law prevailing within the forum 
is required to be judicially noticed, whether statutory or based upon ju 
dicial decision. Richardson on Evidence (8th Ed.), section 17. 


As to the salient feature, that is, the power of Congress to legislate 
evidence for the state, I find in People ex rel. Barbour v. Gates, 43 
N.Y. 40, 44 (bottom), the following view expressed cunc erHine a fed- 
eral statute: ° 


“That act so far as it prescribes a rule of evidence 23 operatiz'e only in 


the federal courts, and has no application to the courts of a state.” 
(Emphasis supplied. ) ; 


Then, again, in the case of Moore v. Moore, 47 N.Y. 467, the Cour, 
in referring to the basis of the decision in the Barbour case, supra, com 
mented as follows at page 468 (bottom) : 


“This went upon the principle that the Federal Governu:ent could 
not prescribe a rule of evidence for the state courts.” 


(Emphasis sup 
plied.) 


See als: 
y, Fromir 
y. Chicag 
tom), rev 


[5, 6] 


| tire state 
NY. 34 


“are not 
ler v. Re 
A.L.R. | 
the legis! 
Co., 5 M 


[7, 8] 
rulings 1 
to enact 
courts. 


[9-1 
dicial of 
affirmed 
adminis 
for a de 
572 (be 
York, 2 
pound 
Co., suf 
burn VV 
translat 
of star 
bunal t 
court © 
v. Was 

The 
cause 
I am I 
as wel 
other < 
2d 63; 

Mise. 

ings st 
In 2 

in the 


Eprror’: 
appea 
Priva 
1865- 


fore, 
th 


It en 


in ¢j| 


dig | 


pa 
State 
our 
ative 
NE 
| an | 
ln 
rd 


of 


ild 





ol 


WIRETAPPING 1663 


See also People ex rel. Consumers Brewing Co. of New York, Ltd. 
y. Fromme, 35 App.Div. 459, 54 N.Y.S. 833, 834 (middle) and Neldert 
y. Chicago, R. I. & P. R. Co.; 89 Misc. 282, 153 N-Y.S. 658, 661. (bot- 
tom), reversed other grounds 169 App.Div. 677, 155 N.Y.S. 818. 


[5,6] The Court of Appeals uniformly settles the law. for the en- 
tire state and finally determines its principles. Int re Miller’s Will, 257 


NY. 349, 357 (bottom), 178 N.E: 555, ‘557. ‘ Established precedents 


“are not to be lightly set aside, even though they seem archaic.” Schind- 
ler v. Roval Ins. Co., 258 N.Y. 310, 314 (top), 179 N.E. 711, 712, 80 
A.L.R. 1142. Until changed by, the highest court of this state or’ by 
the legislature, the law stands as it is. Kronenbitter v. Washburn Wire 
Co., 5 Misc.2d 961, 159 N.Y.S.2d 739. 


[7,8] The inescapable conclusion to which I am led by virtue of the 
rulings made by the Court of Appeals, is that Congress lacks the power 
to enact. legislation which would impose a rule of evidence upon state 
courts... f oT 


[9-12] As a Judge, I cannot fergo any of the functions of my ju- 


 dicial office. People v. Canfora, 9 Misc.2d 930, 168 N.¥.S.2d 729, 731, 


affirmed 6 A.D.2d 781, 175 N.Y.S.2d 556. ‘The criminal. law must be 
administered as I find it, no matter how unfortunate it may prove to be 
for a defendant. People v. Green, 137, App.Div. 763, 122 N.Y.S. 571, 
572 (bottom) ; Williams Institutionat C. M. E. Church vy. City of New 
York, 275 App.Div. 311, 89 N.Y.S.2d 300, 303 (middle), Judges ex- 
pound the law, they do not make it. Neldert v. Chicago, R21. & P. R. 
Co., supra, 153 N.Y.S.2d at page 660 (bottom); Kronenbitter v. Wash- 
burn Wire Cq., supra; Ballentine’s Law Dictionary (2d I:d.), English 
translation,’pages 373 (top) and 703 (middle). Hence, under the rule 
of stare decisis, it is my bounden duty as Judge of a subordinate tri- 
bunal to apply the doctrine as laid down in the opinions of the highest 
court of this state. Schindler v. Roval Ins. Co., supra; Kronenbitter 
v. Washburn Wire Co,, supra. . 

The subject under consideration has been dealt with at length be- 
cause of its wide public interest and significance. For the sane reason 
I am here treating this motion‘as oné for a dismissal of the indictment- 
as well as for an inspection of the minutes under the prayer for such 
other and further relief (cf. People v. Dorsey, 176 Misc. 932, 29 N.Y.S. 
2d 637, 647 (bottom), and see Kellog v. Commodore Hotel, Inc., 187 
Mise. 319, 64 N.Y.S.2d 131, 134 (bottom)), being mindful of the rul- 
ings set forth in People v. Howell, 3 N.Y.2d 672, 171 N.Y.S.2d 801. 

In accordance with the above review, | have no alternative but to rule 
in the negative. Therefore, the motion is denied in all respects, 


Eprror’s Nott Che texts of People v. Variono, People v. Dinan et al., People v. Broady 
appear in Part VII, of the Report of the New York State Joint Legislative Committee on 
Privacy of Communications and Licensure of Private Investigators, 1959, pp. 1855-60; 
1865-76. 





6. BURACK v. LIQUOR AUTHORITY OF NEW YORK odtained 


UNITED STATES DISTRICT COURT 


| clear vic 
EASTER:! DISTRICT OF NEW YORK : 
“nt Ah 6’ ® ae le oe > =. = @ @ act, (47 
JOSEPH BURACK, that no | 
mm Plaintiff, shall in 
Civil #1863 
THE STATE LIQUOR AUTHORITY OF THE substance 
STATE OF NEW YORK and EDWARD SILVER The 
AS DISTRICT ATTORNEY OF THE COUNTY 
OF KINGS 
7 Defendants. United § 
-_-r2oelUcetlUCrlUCUCOlUMOlUCUCOUCUCUCOUlUCUOlUCOUCUClC - oo - - nt 
Appearances: judgme 
Milton M. Eisenberg, Esq., By Nathan Schwartz, Esq., Of af firme: 
Counsel, For the Plaintiff, For the Motion, 
Louis J. Lefkowitz, Esq., Attorney General, By Abe Wagman, amissi 
Esq., Of Counsel, For the Defendant, State of New York, e 
Edward Silver, Esq., District Attorney of Kings County, by mean 
By William I. Siegel, Esq., for the Defendant Edward Silver, y 
Oscar A. Blaustein, Esq., By Emanuel D.Black, Esq., Of btainm 
Counsel, For the Defendant, State Liquor Authority, In Op- e 
position, f the 
RAYFIEL, Je | 
Under the authority of a license issued to him by the de- | = 
fendant, New York State Liquor Authority, hereinafter called "In Bes 
THE AUTHORITY, the plaintiff owns and operates a retail package thie © 
liquor store in the Borough of Brooklyn, in this District, Sees 
THE AUTHORITY has instituted a proceeding under the Alcoe Ve Fox 
ib 
hol Beverage Control Law of the State of New York for the revoe — 
ents 
cation or suspension of the license, and the plaintiff, claim ~ 
e 
ing that THE AUTHORITY intends to use certain illegally-obtained — 
reach 
evidence in said proceeding, asks for a preliminary injunction 
enjoining such use. It is his contention that the revocation, 
upon 
or even suspension, of his license, a valuable property right, ’ 
he < 
will result in irreparable loss or damage. iz a 
ata 


The plaintiff charges that the evidence in question was 


1664 
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obtained by means of a wiretap of the telephone of his son, in 
clear violation of Section 605 of the Federal Communications 
act, (k7 U.S. Code, $605), which provides, in pertinent part; 
that no person, not being authorized by the sender thereof, 
shall intercept any communication and divulge its contents, 
substance, purport or meaning. 

The plaintiff relies chiefly on the case of Benanti v, 
United States, 355 U.S. 96. There the Court reversed the 
judgment of the Court of Appeals, 2h) F.2nd 389, which had 
affirmed a conviction in the district court, because of the 
admission of evidence obtained by state law-enforcement officers 
by means of wiretapping, although an order authorizing such 
obtainment had been issued in accordance with Section 813(a) 
of the New York Code of Criminal Procedure. 

In Benanti vs. United States, supra, the Court said: 

"In Nardone v. United States, 302 U.S. 379, and 308 U.S. 338, 
this Court held that evidence obtained from wiretapping by 
federal agents was inadmissible in federal court. In Schwarts 
v. Texas, 34) U.S. 199, the same type of evidence was held ad- 
missible in a state court where it had been obtained by state 
agents. The case before us, containing elements from these 
three cases, forces a choice between the different results 
reached. 

The Nardone decisions laid down the underlying premises 
upon which is based all subsequent consideration of Section 605¢ 


The crux of those decisions is that the plain words of the 
statute oreated a prohibition against any persons violating »° 
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the integrity of a system of telephonic communication and that 
evidence obtained in violation of this prohibition may not be 
used to secure a federal conviction. Nardone v. United States, | 
302 U.S. 379, 382. Moreover, as the second Nardone decision 
asserts, distinctions designed to defeat the plain meaning of 
the statute will not be countenanced. 308 U.S. 338, 310. we 
hold that the correct application of the above principle dic | 
tates that evidence obtained by means forbidden by Section | 


605, whether by state or federal agents, is inadmissible in 


federal court." 


Addressing itself to the respondent's argument that under 
Schwartz vs. Texas, supra, the wiretap evidence should be ad. 
missible in a federal court because it had been obtai ned with. 


out the participation or even knowledge of federal officers, 


the Court said: ". .. . Schwartz v. Texas does not indicate 


approval of such a proposition. Both a state court and state 


law-enforcement officers were there involved. The rationale 


of that case is that despite the plain prohibition of Section 
605, due regard to federal-state relations precluded the con- 
clusion that Congress intended to thwart a state rule of evi- 
dence in the absence of a clear indication to that effect. 


case 
the instant/we 


In 
are not dealing with a state rule of evidence, 


Although state agents committed the wiretap, we are presented 


with a federal conviction brought about in part by a violation 


of federal law, in this case in federal court." 


Ans¥ 
wiretap * 
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general 
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Answering the respondent's alternative argument that the, 
wiretap was permitted by the law of the State of New York, and‘ 
was not violative of Section 605, because that section was too: 
general in its terms to prohibit the authorization of a wiretap 
in the proper exercise of its police functions, the Court 
further said: ". . . « We read the Federal Commnications Act, 


and Section 605 in particular, to the contrary. 


The Federal Communications Act is a comprehensive scheme 
for the regulation of interstate communication. In order to 
safeguard those interests protected under Section 605, that 


portion of the statute pertinent to this case applies both to 
intrastate and to interstate communications." (Emphasis added). 
intrastate and ©oO_ 2nversvar©_ commun? cations 


It does not necessarily follow, however, that the Supreme 
Court would take a similar position in the case at bar, in- 
volving, as it does, a proceeding by an administrative agency 
of the state. It may in such a case hold, as it did in 
Schwartz vs. Texas, supra, that evidence obtained by state 
officers is admissible in such a proceeding, for there the 
Court said: 

"We are dealing here only with the application of a fed- 
eral statute to state proceedings. Without deciding, but 
assuming for the purposes of this case, that the telephone 
communications were intercepted without being authorized by 
the sender within the meaning of the Act, the question we have 
is whether these communications are barred by the fedéral 


statute, §605, from use as evidence in a criminal proceeding 
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In 
in a state court. ; : of Alabe 
We think not. .. . -Although the intercepted calls 
way Com 
would be inadmissible in a federal court, it does not folla trative 
that such evidence is inadmissible in a state court. Indeed, | 
applied 
evidence obtained by a state officer by means which would oop, eentes 
stitute an — search and seizure under the Fourth Ameni. ground 
ment to the Federal Constitution is nonetheless admissible in | ane nen 
a state court, Wolf v. Colorado, 338 U.S. 25, while such evi. | rt 
dence, if obtained by a federal officer, would be clearly in. | state | 
admissible in a federal court. Weeks v. United States, 232 Commi 8 
U.S. 383. The problem under §605 is somewhat different be. enjoin 
cause the introduction of the intercepted communications woul tinuan 
itself be a violation of the statute, but in the absence of a in the 
expression by Congress, this is simply an additional factor | with, 
for a state to consider in formulating a rule of evidence for to cot 
use in its own courts. .. ." cleus: 
THE AUTHORITY relies chiefly on the claim that before State 
applying to this court for relief the plaintiff must exhaust 
such corréctive processes as are available in the state courts, of th 
Section 121 of the Alcohol Beverage Control Law of the : Court 
State of New York provides that the revocation, cancellation & 
or suspension of a license by THE AUTHORITY is subject to re has } 
view by the Supreme Court of the state in the manner provided miss 
by Article 78 of the New York Civil Practice Act, or by any mate 
other appropriate remedy, and a stay may be granted pending suck 


the determination of the proceeding. 





rts, 
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In support of its contention THE AUTHORITY cites the case 
of Alabama Public Service Commission et al. vs. Southern Rail~ 
way Company, 341 U.S 341, which also involved a state adminis+ 
trative agency. The facts tnere were as follows: The Railway 
applied to the Commission for permission to discontinue certain 
trains then running in intrastate passenger service, on the 
ground that they were being operated at a loss. The application 
was denied. 

The Railway did not pursue its right to appeal to the 
State Courts. Instead, it commenced an action against the 
Commission and the Attorney General of the State of Alabama te 
enjoin the enforcement of the statute prohibiting such diseon= 
tinuance, claiming that irreparable loss or damage would result 
in the operation of the trains if the statute were complied 
with, or in penalties in the event of non-compliance, amounting 
to confiscation of its property in violation of the Due Process 
Clause of the lyth Amendment of the Constitution of the United 
States. 

A three-judge federai district court enjoined enforcement — 


of the Commission's order and an appeal was taken to the Supreme 


Court under Section 1253 of Title 28, U.S. Code. 


The Supreme Court said, at pages 349 and 350, “Appellee 
has not shown that the Alabama procedure for review of Com 
mission orders is in any way inadequate to preserve for ulti- 
mate review in this Court any federal questions arising out of © 


such orders, 


45495 O—60—pt. 5—16 
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As adequate state court review of an administrative Orde; | 


United § 
based upon predominantly locai factors is available to appelle, | said in 
intervention of a federai court is not necessary for the pro. | the int 
tection of federal rights. Equitable relief may be granted | vyiolati 
only when the District Court, in its sound discretion exercisa, | state t 
with the 'scrupulous regard for the rightful independence of / in its 
state governments which should at all times actuate the fedora | Ju 
courts,' is convinced that the asserted federal right cannot cently 
be preserved except by granting the 'extraordinary relief of wiretal 
an injunction in the federal courts.' Considering that '(f)ey M 
public interests have a higher claim upon the discretion of a County 
federal chancellor than the avoidance of needless friction grante 
with state policies," the usual rule of comity must zovern the tained 
exercise of equitable jurisdiction by the District Court in discus 
this case. Whatever rights appellee may have are to be pur- with | 
sued through the state courts. Burford v. Sun Oil Co., 319 | New Y 
U.Ss 315 (1943); Railroad Commission of Texas v. Rowan & sugee: 
Nichols 011 Co., 311 U.S. 570, 577 (1941); Railroad Commission invol 
of Texas v. Rowan & Nichols Oil Co., 310 U.S. 573, as amended, 

311 U.S. 614, 615 (19)0)." (Emphasis added). the S 

The plaintiff, contends, that an attempt to pursue his absol 
remedy in the state courts would be futile, and cites People commu 
vs. Feld, 305, NeY. 322 and People vs. Saperstein, 2 N.Y. 2nd where 
210, in support of that contention. Both those cases held firs! 
that Section 605, supra, did not invalidate Section 813(a) of the 


the Code of Criminal Procedure, but they antedate Benanti vs, the 
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United States, and, as hereinabove stated, the Supreme Court 


said in Schwartz vs. Texas, supra, that its conclusion that 


the introduction of an intercepted comminication would be a 
violation of Section 605 might be an additional factor for a 
state to consider in formulating a rule of evidence for use 


in its own courts. 

Justice Hofstadter, of the New York Supreme Court, ree 
cently held on the authority of Benanti vs. U.S., that no 
wiretap order may be issued pursuant to Section 813(a), supra, 

More recently, in the case of People, etc., vs. Dinan, 
County Judge Coyle, of Westchester County, on the same authority, 
granted a motion to dismiss the indictment which had been ob- 
tained as the result of evidence secured by wiretapping. after. 
discussing that case at some length, and noting its conflict 
with prior decisions of the Court of Appeals of the State of 
New York respecting evidence obtained by wiretapping, he 
suggested the advisability of a determination of the questions 
involved by the appellate courts of the state. 

I am faced, then, with a choice between Benanti, wherein 
the Supreme Court stated that "Section 605 contains an express, 
absolute prohibition against the divulgence of intercepted 
communications" and Alabama, etc. v. Southern Railway Co., 
wherein, although holding that the Railway Co. should have 
first exhausted its remedy in the state courts, it stated that 


the extraordinary relief of an injunction may be granted if 


the District Court is convinced that the federal right involved 
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eC 

cannot be preserved except by the issuance thereof. UNITED 8 

The exigency of the situation confronting the plaintirs a. | 
is such that I am led to the conclusion that he is entitled t, JOSEPH B 
injunctive relief herein, for THE AUTHORITY, assuming that it oagal 
is unable to continue its proceeding without the allegedly | 9B STAT 
tainted evidence, will suffer only a delay if suchrelief is eT 
granted, while the plaintiff, if denied the relief, will sufty| Na 
irreparable injury and damage in the loss of the valuable Oe 
property rights represented by his license and the good wil} 
of his business. 1 

A further reason for my conclusion is the provision in the Uni 
Section 121, supra, that no stay shall be granted pending the interes 
determination of the matter for a period of more than thirty ‘ 
days. That period may not be extended. Barcus v. O'Connell, of New 
281, App. Div. 1064, 121 N.¥.S. 2nd, 366, Because of that | Jicue 
30-day provision the time still available for the filing and 
final determination of state court proceedings is inadequate, now sé 
Even if the plaintiff should be successful in such a proceed. . of New 
he would win but a Pyrrhic victory. 

For the foregoing reasons the application for a prelimin 66 cot 
ary injunction is granted. Brook] 

Pindings of fact and conclusions of law will follow. Liquo: 

Settle order on notice. 

Silve: 
of Ne 


Dated: March 12, 1958 affix 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 





t oes «* * 2 = eo @ = = ad ese @ @ eo @ 
to | josPH BURACK 
: : Plaintiff, 
t eagainst- 
Civil No. 18463 
THE STATE LIQUOR AUTHORITY OF THE 
8 STATE OF NEW YORK and EDWARD SILVER, 
AS DISTRICT Ar TORNEY OF Tiik COUNTY 
ft OF KINGS, 
w | Defendants. 
By FINDINGS OF FACT 
1. This is a civil action which arises under a law of 
the United States, and involves a matter which, exclusive of 
7 interest, exceeds the value of $3,000. 
| 2. The defendant, State Liquor Authority of the State 
’ of New York, is an administrative body duly created and con- 


stituted pursuant to the laws of the State of New York. 

i 3. The defendant, Edward Silver, was duly elected and is 
now serving as District Attorney of Kings County, in the State 
of New York. 

, h. The plaintiff is the owner and nolder of a license 
to conducc a retail package liquor store in the Borough of 
Brooklyn, City and State of New York, duly issued by the State 
Liquor Authority, pursuant to the authority vested in it. 

5. In or about September, 1957, the defendant, Edward 
Silver, pursuant to an order of the Supreme Court of the State 


of New York permitting him sc to do, caused a wiretap to be 


affixed to the telephone of Alvin Burack, son of the plaintiff. 


1673 
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6. Pursuant to the Alcohol Beverage Control Law of the 


State of New York a proceeding was commenced by the State Lique 


Authority, and is now pending, to revoke or suspend the 1icensy | 


issued to the plaintiff, as aforesaid, and the said Authority 


may intend to use in said proceeding evidence obtained by means 


of said wiretap. 


7. Plaintiff is a citizen of the United States of Ameriy | 


and resides within the jurisdiction of this Court, within whig, 
are also located the aforementioned ssiendeut premises, 

8. Plaintiff seeks a preliminary injunction restraining 
the defendant, State Liquor Authority, from using in said pro. 


ceeding the evidence obtained by means of said wiretap. 


CONCLUSIONS OF LAW 

1. This Court has jurisdiction of the parties and the 
subject matter. 

2. The vlaintiff's claim arises under Section 605 of 
the Federal Communications Act (Title 47,U.S. Code, Section 605) 
and Section 1331 of Title 28, U.S. Code. 

3e Plaintiff will suffer irreparable loss or damage un- 
less this Court grants him a preliminary injunction restraining 
the defendant State Liquor Authority from using in the proceed. 
ing pending against him,evidence obtained by wiretapping. 


lL. The plaintiff has no adequate remedy at law, 


Dated: March 13, 1958 





5) 


\- 


WIRETAPPING 1675 


PART III. SUMMARY OF CASES INVOLVING PROSECUTIONS 
FOR VIOLATIONS OF SECTION 605, FEDERAL COMMUNI- 
CATIONS ACT, PREPARED BY THE DEPARTMENT OF 
JUSTICE FOR THE SENATE SUBCOMMITTEE ON CONSTI- 
TUTIONAL RIGHTS 


Mr. Charles H. Slayman, Jr. August 8, 1960 
Chief Counsel and Staff Director 

Subcommittee on Constitutional Rights 

Committee on the Judiciary 

United States Senate 


Washington 25, D. C. 
Dear Mr. Slayman: 


Your letter of June 1, 1960, to the Deputy Attorney General 
has been referred to me for consideration and reply. 


I em enclosing a summary of those cases involving prosecutions 
for violations of Section 605 of the Federal Communications Act. I 
regret that I do not have information as to indictments sought by the 
government but not obtained. 


You also request information as to cases in which "the federal 
government used, or sought to use evidence obtained by interception of 
telephone conversations” and cases in which “the government used 
electronic or other listening devices rather than wire tapping.” I 
regret that our records are not so constituted as to enable me to 
respond to your request. However since the Nardone opinions (302 US 
379; 308 US 338) were handed down I do not believe that the government 
has attempted to use evidence obtained by an interception by federal 
officers. I also do not recall that the government sought to use 
evidence obtained by state officers intercepting telephone conver- 
sations. In United States v. Benanti (355 US 56), the fact that an 
interception had been made by state officers was not known to the 
federal prosecutor until it was brought out on cross-examination at 
the trial. With regard to the use of electronic and other such devices 
the Supreme Court at its last term granted the petition for a writ of 
certiorari in the case of Silverman, et al. v. United States (837, 
October term, 1959, Sup. Ct.) which is concerned with such evidence. 
Since Goldman v. United States (316 US 129) the use of mechanical or 
electronic devices when used in conformity with certain standards has 
been permitted. (See Onlee v. United States, 343 US 747). 


Sincerely, 
MALCOLM RICHARD WILKEY 
Assistant Attorney General ; 
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CRIMINAL PROSECUTIONS a fine ¢ 
UNDER 47 USC 605 ectivit! 
- 1. United States v. Gruber - 123 F 2d 307 - Gruber, a former | 
attorney with the Securities and Exchange Commission and in the Attorney | 1956 (D 
General's office, State of New York, was indicted in 1941 for aiding and ' counts 
abetting a telephone operator in the New York Regional Office of the | unaurtho 
Securities and Exchange Commission in intercepting and divulging a telephone | commun 
communication. Gruber was charged and convicted with inducing the telephone | venesit 
operater to connect his office telephone by means of a@ so called conference to & 
system with calls from an attorney of the SEC in Chicago who was calling | — 
the SEC office in New York. —— 
2. United States v. Casper J. Rotondo, Sr., et al., 1951, (S.D. Calir,), — 
On January 10, 1951, an indictment was returned charging the defendants — 
with conspiracy to violate the 47 USC 605. Continental Press Service, 
which gathered racing news and information and disseminated the same to — 
bookmakers, was prohibited by the State of California from furnishing its | 
service to persons in that State. Continental, however, operated leased - 
telegraph wire which ran through the Southern District of California. The — 
defendants conspired to tap these wires and furnish to bookmakers racing ™ 
news and information thereby obtained. After dilatory motions of defendants = 
were denied, pleas of nolo contendere were entered. Judge Harry Westover — 
accepted the pleas and imposed total fines of $7,000.00. 
3. United States v. John A. Mounger, et al., 1954, (W.D. Texas). =. 
The defendant, a private detective, pleaded guilty to an information = 


charging violation of section 605. On October 14, 1954, the court imposed 





ice 


Calif,), 
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a fine of $500.00. The offense occurred in connection with Mounger's 
activities as @ private detective. 

4h. United States v. John Samel Buckolls and James Conrad Nuckolls, 
1956 (D.C. Md.) Om October 28, 1955, an information containing 6 substantive 
eounts and 1 conspiracy count was filed charging the defendants with 
ynauthorized interception of the Baltimore City Police Department's radio 
commnicetions and use of the information thus obtained for their own 
penefit and for the benefit of the Harford Body and Fender Company vhich 
the defendants owned and operated, in violation of section 605. The 
defendants had been making a practice of monitoring police radio calls for 
the purpose of promptly dispatching their vehicles to the scenes of traffic 
accidents so that the drivers thereof might solicit towing and repair 
business. 

On Merch 5, 1956, after a lengthy trial, the jury returned a 
verdict of guilty as to both defendants under the conspiracy count and also 
guilty as to one defendant under two of the substantive counts. On March 9, 
1956, the defendants were sentenced to pay fines in the total sum of 
$2,500. Before this prosecution was instituted, the defendants had been 
duly warned by the United States Attorney that continuation of such activities 
thet violated the statute would subject them to criminal prosecution. The 
defendants failed to heed that warning. 

5. United States v. Jack C. Massengale, 240 F. 24 781, (C.A. 6), 
cert. den. 354 U.S. 909. Om February 15, 1956, @ grand jury returned two 
indictments charging the defendant in four counts with impersonating an 
FBI agent in violation of 15 USC 912, and in two counts with violating 


section 605. Om April 30, 1956, after a four-day trial, he was convicted 
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on one count of false personation and on both wire tapping counts. He 
was sentenced to two years' imprisonment and $1,500 in fines (to stand 
committed) for the wire tapping offenses and for false personation, three 
years' imprisonment, suspended and probation for three years to begin at 
the expiration of the sentence for wire tapping. 

6. United States v. Charles V. Gris, 247 F. ai 860 (C.A. 2) 
On July 2, 1956 Gris, a geivete detective was indicted on two counts for 
conspiracy to violate and for violating section 605. The co-conspirators 
were not named as defendants. The defendant was tried on December 10 and uu, 
1956, before Judge Sylvester J. Ryan without a jury. He was found guilty 
of the substantive count and the conspiracy count was dismissed. The court 
sentenced him to one month imprisonment. 

7. Umited States v. S J. Massicot, Robert nd Lirette 
and Jemes F. Donnelly, 254 F. 24 58 (C.A. 5) cert. den. 356 US 816. 
On July 12, 1956, an indictment in 5 counts was returned charging tvo 
private detectives, Massicot and Lirette, and a former employee of a 
telephone company, Donnelly, with intercepting and recording by means 
of a wire tap certain conversations of deLessups S. Morrison, Mayor of 
New Orleans, during the gubernatorial campaign in which Governor Long 
defeated Morrison. The recordings of those conversations were divulged 
by being played back for the benefit of a number of persons present in 
Governor Long's suite at the Roosevelt Hotel in New Orleans during the 
victory celebration on election night, January 19, 1956. After a trial 
lasting three days, the jury returned a verdict of guilty as to all 
defendants on three counts, two counts having been dismissed by the 


Government. The court imposed a one year sentence on each defendant 
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He for each count upon which he was convicted, the sentences to run concurrently. 
nd In addition, Massicot was fined $10,000, to stand committed for nonpayment 
three | thereof. 

n at 


8. United States v. J. Leslie Atkins, Jr., H. Harroll Stallings, 
and Hubert E. , M.D. N.C. (1957) The Kew Gardens Housing project 


in Durham, North Carolina operated under the authority of the Durham 
for Housing Authority, of which J. Leslie Atkins, Jr., was the nonsalaried Vice 
ators Chairmen. &H. Harroll Stallings was a nonsalaried member of the Authority, 
O and uy, employed as the Chief Test Man of the Durham Telephone Company and Hubert E. 
guilty Pennington a member of. the Durham Police Department. Atkins, becoming 
8 court suspicious of the activities of Mrs. Bettie Florence Knight, one of the 
tenants in the Kew Gardens Housing Project, determined to conduct his own 
tte investigation with a view toward evicting her as a tenant. He engaged 
the services of Pennington when he was off duty to assist him. Mrs. Knight 
> was kept under surveillance for about 3 weeks without any evidence being 


uncovered against her. The use of a wire tap was then suggested, and 


; Stallings supervised the installation of the tap which was done by two 

of employees of the housing project, the maintenance foreman and a maintenance 
t employee. 

ped On August 16, 1956, Atkins, Stallings, and Pennington were indicted 
a for conspiracy to violate section 605, The case was tried on March 25 and 
le 26, 1957. At the conclusion of the Government's case the court dismissed 
te the case against Pennington for lack of evidence connecting him with the 


conspiracy. The defendants Atkins and Stallings then withdrew their pleas 


of not guilty and entered pleas of nolo contendere. The United States 
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s 


Attorney objected to the acceptance of the nolo contendere pleas but the 


court felt that the pleas were justified under all the circumstances and 
fined the defendants $400. 


9. United States v. James Butler Elkins and Raymond Frederick 
Clark, 266 F. 28 568 (C.A. 9) reversed October term 1959, Sup. Ct., 
June 27, 1960. Elkins, an important figure of underworld activities 
in Portland, Oregon and Clark, his employee, were indicted in Oregon on 
February 4, 1957, for intercepting and divulging telephone communication 
and ef conspiring to do so. Elkins had been an important witness in 
hearings before the Senate Labor Rackets Investigating Committee. They 
were convicted and convictions affirmed on April 27, 1959, by the United 
States Court of Appeals for the Ninth Circuit. However the Supreme Court 
vacated the judgment of the Court of Appeals and remanded the District 
Court for inquiry by the Federal Court as to whether the evidence 


obtained by the state officers would if conducted by federal officers 


have violated the defendants immnity from unreasonable search and seizures, 


10. United States v. Richard Lipinski, (D. New Mexico) The 
defendant, a private detective was indicted in two substantive counts and 
one conspiracy count for wire tapping. He was convicted on June 10, 1957 


and was given six months probation. Conviction was affirmed 251 F. 24 53 
(C.A. 10) 1958. 


1l. United States v. Henry Buescher, (S.D. Texas) This case 


involved the recording and divulging of an obscene telephone conversation 
between a pastor of a Baptist church and a female parishioner. Buescher, 


who was a deacon of the church, made the recording without the consent of 


either party, for the apparent purpose of causing the removal or resignation 


of the | 


sentenc' 
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of the pastor. He was convicted on January 23, 1958, and given a suspended 
sentence of 6 months and a $250 fine. 

12. United States v. Herschel Lee Songer (E.D. Arkansas) Herschel Lee 
Songer was indicted on July 26, 1956 for wire tapping his estranged wife's 
telephone. After a jury trial, he was acquitted in October, 1956. 

13. United States v. James R. Hoffa, Bernard Brennan and 
Bernard Spindel - Hoffa, boss of the Teamsters Union, Brennan, President 
ef Teamsters Local No. 337, and Spindel, a private detective and professional 
yire tapper were indicted in New York on May 14, 1957 for conspiracy to 
violate 47 USC 605. It was alleged that the wire taps involved were 
installed primarily by Spindel in Headquarters of the Teamsters Union in 
Detroit so that Hoffa could sit in his private office and listen in on 
the telephone conversations of various underlings who were potential 
witnesses before a United States Senate Labor Rackets Investigating 
Committee and before a Federal grand jury in Detroit. The defendants 


vere acquitted on June 23, 1958 after the first trial had resulted in a 


hung jury. 


14. United States v. Perry Bonner and Edward D. Spedden, Jr. , 
(D. Ma.) An indictment was returned on April 24, 1956 charging the 


defendants with conspiracy to violate section 605 of the Federal Communications 
Act. Bonner was a private detective specializing in marital cases 
and Spedden was an employee of the telephone company. Bonner died on 


November 10, 1956 and the indictment was dismissed on January 4, 1957. 








1682 WIRETAPPING 


June 1, 1960 


Honorable Lawrence KE, Walsh 
Deputy Attorney General 
Department of Justice 
Washington 25, D. C. 


Dear Judge Walsh: Feder 
inter 

For your information and use, | em happy to send you, 
enclesed, a full set of PARTS 1, ifa), 2, 3, and 4 of the published ment | 
materials ef the Senate Constitutional Rights Subcommittee to date tappin 


in the study of WIRETAPPING, EAVESDROPPING AND THE BILL 
OF RIGHTS, PART 5, covering public hearings conducted 
December 158, and 16, 1959, together with pertinent appendices, 

is in galley proofs; I shall send you a copy when the printed vol- 
ume is available, 


In connection with the subcommittee's continuing study, 


it would be helpful to have the follewing information from the Depart. 
ment of Justice: 


A. Complete summary data en prosecutions 
for vielation of Section 605 of the Federal Comrnunications Act 
(47 U. 8. Code, Sec, 605; 48 Stat. 1103; Act of June 19, 1934); CHS: 
1, Indictments sought. 
2. Indictments obtained. 
3. Prosecutions tried. 
4 Acquittals, 


5. Cenvictions. 
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6. Final status of cases on appeal. 


7. Brief identification of defend- 
ants and brief summary of facts 
in each case, 


B. Similar data for cases in which the 
Federal Government used, or sought to use, evidence obtained by 
interception of telephone conversations, 


‘ C. Similar data for cases in which the Govern- 
ment used electronic or ether listening devices rather than wire- 
tapping. 

Your cooperatien will be appreciated. 
Sincerely yours, 
'° 


te Charles H, Slayman, Jr. 
Chief Counsel and Staff Director 


CHS:g 
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PART IV. INFORMATION ON PURCHASE AND USE 0 
SMALL ELECTRONIC RECORDING EQUIPMENT py 
FEDERAL OFFICES 


A. PRELIMINARY SUBCOMMITTEE SUMMARY, JANUARY 6, 1960 


[From the office of the Senate Subcommittee on Constitutional Rights, Jan. 6, 1960) 


(a) Preliminary figures on the purchase of electronic recording devices py 
Federal agencies were made public today by Senator Thomas C. Hennings, Jy. 


of Missouri, chairman of the Senate Subcommittee on Constitutional Rights, 

The subcommittee’s preliminary inquiry discloses the sale ef $141,136 wort) 
of one brand (Minifon) of small electronic recording devices and accesgsgorig 
to Federal offices in the 3-year fiscal year period of 1957, 1958 and 1959. Further. 
more, 8 different Federal offices purchased 17 Minifon wire recorders during 
the first half of fiscal year 1960. 

Senator Hennings said that he does not have an indication of the states 
purposes for which these devices were purchased. 

Explaining the background of the subcommittee’s inquiry, he said: 

“When informed, during the course of a hearing last month by the subcop. 
mittee, that the General Services Administration of the Federal Government 
lists a specific item on its price list for sale to Federal agencies and offices, | 
directed that an inquiry be made to ascertain how many of these devices haq 
been purchased by Federal offices in recent years, by whom, and for what pur. 
poses. The specific device being discussed at that moment was the Minifon, g 
small concealable wire recorder manufactured in Germany, weighing only 28 
ounces, capable of recording for 4 hours; it was demonstrated to the subcom.- 
mittee by an investigator wearing it in an under-the-arm, under-the-coat holster 
with the microphone attached to a necktie clip, or disguised as a wrist watch, 
My initial inquiry therefore was specifically directed to purchase and use of the 
Minifon although it is obvious we should ask the same questions about similar 
light-weight, concealable, portable tape- or wire-recording equipment, and that 
we are doing. 

“Our preliminary inquiry discloses that total sales to Federal offices for the 
Minifon devices and accessories were as follows for the fiscal years indicated: 
$48,622 for fiscal year 1957, $55,244 for fiscal year 1958, and $37,270 for fiscal 
year 1959. 

“The Government price for the 4-hour recorder is listed at $269.50 and for the 
2-hour recorder at $249.50. Quantity discounts apply of 214 percent for 1 to 5, 
5 percent for 6 to 10, and 10 percent on 11 or more recorders. 

“A preliminary report on Government agencies and offices which have pur- 


chased Minifon wire recorders in the second half of 1959 furnished the names 
of the following: 


Internal Revenue Service, Washington, D.C_________________ 
U.S. Naval Security Station, Washington, D.C_____ 

National Institutes of Health, Bethesda, Md_____-__._______- 9 
Ft. Holabird, Baltimore, Md : 7 


District director, Internal Revenue Service, Cleveland, Ohio__- 
Signal supply officer, Decatur, Il] 
Veterans’ Administration Hospital, Phoenix, Ariz_.__..___..._ 1 
Diamond Ordinance Fuse Laboratories, Washington, D.C 


“This is merely an interim report on our findings to date. Further informa- 
tion will be made public as the subcommittee’s study continues. 

“T should make it perfectly clear that I have not—and neither has any other 
member of the subcommittee—drawn any conclusion to date that the mere pos- 
session of a miniature recording device is necessarily sinister or even improper. 

“The Senate Constitutional Rights Subcommittee is interested in reaching a 
better understanding of the present-day use of wiretapping and electronic edves- 
dropping devices, by whom and for what purposes. As our study progresses, we 
expect to be in a much better position to determine whether we should recom- 
mend further restrictive legislation, permissive laws, or that no further statutes 
be enacted concerning either wiretapping or electronic listening devices and secret 
recording equipment.” 
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B. INTERIM REPORT OF SUBCOMMITTEE, FEBRUARY 10, 1960 


[From the office of the Senate Subcommittee on Constitutional Rights, Feb. 10, 1960] 


(b) Interim report: total purchases of Minifon wire recorders by Government 
agencies from Federal supply schedule contracts 


[Source of information: General Services Administration (GSA) ] 


1. Department of the Army--_-_----------~-~----~-~~.-~~~-..~~-.~~~i-..-.. 100 
® Pepartment of the Navy...............-..... 1.1... dk i 
3. Department of Health, Education, and Welfare____ Siivekis ats Seeoee 48 
4, International Cooper: ation AGminisiration....a....0lk.2i laa 6 
5. Central Intelligence Agency gan wndubte ee 26 
. meeeser Gervices Administration —2 20a ce 292 
7. Department of the Air Force___- ita Sic acai ee Saha ae. EY 
i UU EEO SUNOS a cs sncataceece cnc cnn aareetnd lane . 
© Peerement of ‘Defense... 2.35mi denn thie be 9 
Peeen On -FOOUGR. | 5. coool we callenosar’ 9 
11. Department of Treasury- cnassee es eo 3 eee 6g 
a eeerent OF (AGTicmcure6 8 24035. ce i. 

13. Federal Aviation Administr: ped je 6s tal tan) scien nleed. Sse a 

14. U.S: Senate ----~-- ee ee eee --------- +--+ os = 


5. Department of Labor- si ; Sache J : tm 
16. Department of the Interior______-__------~- oo Oars 1) cedars 
ma — Rar NO = a ne cece - 
District of Columbia__---__~- enn tera eart ads aaina ced eee ak a eae 


—_ 
at 


ph en 
w=! 


19. Department of Commerce___- : ty ; especie 
amen tmecvonting ‘Ofice-—— 1. ee eg a 
ph Se i a eee ee eee 3s BE Bac 1 
eee a nerey Commissions = oo ec et ER steiteeds 1 
93. Federal Power Commission_______ ai a ils ia cc niche hp acl adeindes eats 1 
24. St. Lawrence Seaway Development Cc orpor: ation ep ienan Bishi ect tne 1 
95. National Academy of Science—IGY__________________ 1 
26. District public works office (Great Lakes)_____________ hie! | a eet 1 
ens. oe ee ee ene ees eh oS See 397 
RECORD OF MINIFON PURCHASES BY AGENCIES 
Department of the Army: 
Fort Holabird, Baltimore, Md____~_~- Le ee 49 
Walter Reed Hospital__.____________- es a Se 5 6 
BR (OR Di in acer mnteinmeinain sisinnnns bse. ep el: aes 6 
U.S. Army Engineers: 
Sey ARIS DIG MCC M a oie i cm nrcincnnnne tabs oer 1 
District of Columbia Engineers a Re ee 1 
Memphis : pan nernencamararcniad cates te hanes ees. Jen, SR ati ssaley 4 1 
peu Aresendl......i..... es ee RL 1 
ee Ce Se Cee ee a aT StS ot Hees 1 
Atlanta General Depot___- wi da Saal AD cs hes IES SSA 3 es ns t= Soe oe — ae 
30th Battalion (San Francisco) ___- ee 3 ax J 1 
Transportation Office, Fort Huachuea, Ariz. beet; 2 be a i L 4 
prenee-Becerity Gervicdinc ck. ooo ed Le ee 2 
Vint Hill Farms (Warrenton, Va.)____- ae ee Std 1 
emer investigation 22.02 ccecc sens 2d et A ee | se 1 
Diamond Ordnance Fuse Laboratory a ia as he oe PR ra Me i pea 2) 1 


Department of the Navy: 
Bureau of Ordnance Dire: eee ) ey ee 


Bureau of Ordnance (China Lake, Calif.) eau = x 6 
Naval Medical Hospital (Bethesda) -........._.__-____-___. 20 
U.S. Marine Corps: 
Air Station, Norfolk sa nishivmipics Ade waidies tent 3h UE PAGER eS 1 
Security officer_- ole eackininn Siac deen wtdhhthte: ial ae ee 3 


45495 O—60—pt. 5 17 
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(b) Interim report: total purchases of Minifon wire recorders by Governmen; 





agencies from Federal supply schedule contracts—Continued (b) Inte 
Department of the Navy—Continued . 2 S 
Naval Powder Factory, Indianhead, Md_........_.---__-~..--- 2.5 4 | Ue me 
Nowfoik Shiggerd; Porvenirnth Vi. .22ebs oes sca so 9 Sub 
Navy Regional Accounts Office (Great Lakes)_____________- ee 1 ADD 
Main Navy-Supplies and Accounts__._......-.--..----------.--_____. 2 | aan 
Naval Research Advisory Committee----.~.......-...-...-..-..-....._. 1 Sent 
Deval Repair Pactiity, Gan Diego... ....- = sn bn 1 | Sen: 
eee. ASE UE, FNS isk src mepnctitirtpin te ~andinimpneiationinee 1 Aer 
OMe ED ONO oo vase = Sa eek @ sien Rees nate enn emeigl 1 tn 
en. ME dl .,  eadietidomiebunsnticigeaslanann 1 | et 
Naval Ammunition Depot, Concord, Calif__......------------________ ate 
eR Ro, ee eee ae eee eee 1 4s 
I IS ere SPB eke ee A PS pila as pp em even cc 1 Geo 
Johns Hopkins University, Silver Spring-_--_---..----__--___________ 1 Int 
Ammunition Depot, Hawthorne, Nev_-_-----.----._..~_--_--.-.__. 1 Ry onoen 
poe I ag ERR Ee a ne. 1 ee 
U.S. Navy Security Agency_______~- a ri ip spel acg din nae Sion ee 1 Vet 
Department of Health, Education, and Welfare: Vet 
Food and Drug Administration__________ eae ee wri ul 36 ves 
rn I, a ces bilson oh ddim baa eh gephin ui digammeneln 5 st 
National Institute of Health______________ ss estates hadi name 6 _— 
A no Te ls Se a Vos 
International Cooperation Administration : 
ie ga | a ae ss al latin et th pn Sg on dn oe sh mega Ar 
Federal Security (ICA, Newark)___--_--.__________- shitmisheesasdl — 
El acti a isin Ln asimenini ad ere eanpaedis tes 6 uke ae ae 9 Bu 
een EN NOE Bao ek os eine ane a een g e 
eR Tea cataecaata shiva cares a] Soa 
IR ND RN a os eles esiianstpis tne siniebnninmeb ec Seine a % Riese 
SOOM’ TE TECOR MUUIIUUNTOTNOU oe oo ii nes en hcidweryp acne mniebiceeatioll 21 Fed - 
Lee SOMOrioston, W. VA: ) ——sscensmnd ances I aegis ms inns eee St Lar 
Department of the Air Force: N ation: 
a ee Cs Be = nee Due ic 
eRe ae ee he ee ee ee ee 4 | oe 
Ie NN i ni Scag ph tn ws das antenatal os ee cca 9 C. ST! 
ee de a ea ae eee aerade ere wi Fie 
In-Line nina amenities Win clea tial 1 
A en nN Or US seeks ed acdc canbe 10 
Department of Defense: 
SRIREIrUnNnINED NOU, TUN ORUSETASR NUS 08 a a 1 Su 
Pen eeOUPILYy ASONCY 8 nn heehee 1 r 
I I in Bs ioctl nad Bahai alm ldsttden ail Ae ee 7 
Se I as ihiicisatnienincrpenlt Bibph nahin ts iidibanin dathtnbabat te 2 STAFF 
Federal Bureau of Investigation__..___________- sia iek ns nmeiEe 7 ae 
Department of Treasury: Foll 
SUP AS, ONIN: ON et ciensicitammnsinoeictnpecind sian citadel 5 ing th 
Bureau of Internal Revenue (Cleveland) awdeueth igétceeck see 1 the B 
muresm..of Narcotics (Kansas City)... ocess. once nt ee 1 inquir 
murenn of Narcotics (Ciicag@p) .~ escicccdl ck cee cn eee 1 agenci 
EE ETE RE 1 The 
U.S. Forest Service__._______ ins tig, heen i ie ee ae 1 it had 
meme! Feenee Tiredicntion: = os sn oe est ee want | 
Research Service (Philadelphia, Pa.)_._-__-_________________ eT 1 the G 
Agricultural Plant Industry (Beltsville)_____________ ee 3-mon 
ween aan Pree (Ameer) 22. 2. oo ok es se ee 1 uses 6 
Federal Aviation Administration : Servic 
Civ Aeromadtic Administration osc s) sc est cece ect 3 matio’ 
Airways Modernization Board_________ J+ a= di aids. eied cae 2 
Cavan Sremmmiies Adiietetention : on a se 2 : 
Th 
a pers 


the kn 





‘nmen; | 
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(b) Interim report: total purchases of Minifon wire recorders by Government 
agencies from Federal supply schedule contracts—Continued 


U.S. Senate: 
(Stock) Service Department, for loan by request..........-___._____ 


Subcommittee on Juvenile Delinquency____-_-_-_---------.-_-_______ 
Appropriations Committee, on loan basis to Senator Stennis_._.______ 
ena UO RUAE RCUTIMN, 1 CMD: NORTE: ONG ics pcp nS nid eee ehteiesincerctneneinies 
eather UIs isk Si cid ect chee tentminnatnencesenegiennie 
SN NNO secs ok circ ilo Oat sali ticle iene aaa 
Aeronautical and Space Sciences Committee___........__________ 
Department of Labor_------------------------------------------------- 
Department of the Interior : 
ee eS ee 
tt OF See CAO, MEO Vi. ou neni nenncknnendnemesnneeeesee 
I COUR ha Shs alberta is cael 
I a eh on ean cereale ep mnnnabininegiaiitnasied leaned 
Veterans’ Administration: 
Veterans Administration (Washington) ..._._______________ 
OR oy iy a 
ns MOET) QPOUUINING, WUC RUN Dishes a ss son cs wert ee wna ncatncient oe ace 
I CCN. rCOU I o escis cm enineianime bib ca al a ctl hal 
District of Columbia: 
I SN i lla selec leach nes ds ern in cnins bein baal ek npc 
IE. EAR PCO i ss casaiemte dane alan ee te 
dN I ete cn-eren prerorettt peces en esa sh nrn vem cable ees 
Department of Commerce: 
NE Es ee ene ee 
SIE JOUR: < eTCMMRURES, ONIN iss cecsiscenthtg ed nesses etd we 
Government Accounting Office__.___________-_ Pied oae eata beet. orden ae 
SN IE, CUO oe Po entire Ne eden Ae 
Atomic Energy Commission... __- incising cil aiiitge a sabi ciel es acta oe ale 
Smemeeeees = mmnemruanae™« C SOpnrare NR is aa a i i an ees 
St. Lawrence Seaway Development Corporation____________________ 
DUE, RMRDINRIRS, | SO. UORUOUNON a a scien sn ch crisis sn Shes satis cnc dct teh 
Dirce public works office (Great Lakes). 2..._ 8 ees 


SO ae et et et ft et 


bt et pt pt wore 
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fk td ed et et ND tt 


©. STAFF MEMORANDUM TO SENATOR THOMAS C. HENNINGS, JR., 
AND SUBCOMMITTEE MEMBERS ON SURVEY 


{From the office of the Senate Subcommittee on Constitutional Rights] 


SURVEY OF INFORMATION ON PURCHASE AND USE OF SMALL ELECTRONIC 
RECORDING EQUIPMENT BY FEDERAL OFFICES 


STAFF MEMORANDUM, SENATE CONSTITUTIONAL RIGHTS SUBCOMMITTEE, APRIL 1, 1960 


Following a demonstration of a device for making secret recordings dur- 
ing the December 15, 16, 1959, hearings on “Wiretapping, Eavesdropping, and 
the Bill of Rights,” Senater Hennings instructed the subcommittee staff to 
inquire into the purchase of such electronic recording devices by Federal 
agencies. 

The General Services Administration informed the subcommittee staff that 
it had made a contract with a firm selling the Minifon.’ Government offices that 
want Minifons deal directly with this firm—but do so independently. However, 
the General Services Administration does require a contractor's report every 
3-month period of the money value of sales. Records concerning the intended 
uses of Minifons by governmental departments are not maintained by General 
Services Administration. Consequently, the subcommittee staff sought the infor- 
mation from the individual departments which have purchased such equipment. 


1The Minifon, a trade name, is a compact recording device which may be concealed on 
a person. With the use of a miniature microphone, it can record conversations without 
the knowledge of other persons speaking to or near the individual carrying the device. 
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A letter was sent to 25 agencies and departments of the Federal Governmen; 
that had purchased Minifons according to General Services Administration 
records. 

The letter asked the agencies: 

“* * * what offices or employees in the Department have obtained the use of 
Minifons through your Department or have purchased them with Federa] Goy. 
ernment funds? Please include the following information in your reply : the 
purposes for which the Minifons are used by your personnel ; the manner of yge. 
whether people interviewed are told a recording is being made; and whatever 
further comments you consider appropriate.” 

The departmental replies have been compiled as follows: 


Agency | Purchase Use 


Department of Defense (Army, 102 | Portable dictating-recording device; by military inspectors 
Navy, Air Force) in inspecting technical equipment; recording of test dats 


in field tests; by doctors in surgical operations to Tecord 

techniques used; in criminal investigations; intelligenc 
| and counterintelligence activities. 
Portable dictating device; obtaining evidence for law n- 
tion, and Welfare (Food and forcement work. NOTE: Food and Drug Administration 
Drug Administration, Public Minifons are used exclusively in obtaining evidence of 
Health Service, and National oral nature in connection with law enforcement work 
Institute of Health without notification that a recording is being made. 


Department of Health, Educa- 36 





International Cooperation Ad- | 28 | Portable recording-dictation device; public safety program 
ministration. (ICA technical assistance to civil police organization) — 
Central Intelligence Agency _---_---| 16 | Portable dictating-recording devices. ; 
General Services Administration --| 22 | Portable dictating-recording device. NOTE: Mem of ip. 
| | struction issued to effect that the recording of conversy. 
tions in surreptitious or undisclosed manner is prohibited 
U.S. Information Agency = 10 | Portable dictating device. 
Department of Justice (FBI and 8 | Portable dictating device, security investigations. 
Civil Rights Division) | | 
Department of Treasury (Bureaus | 17 | General police work conducted by officers engaged in ep. 
of Narcotics, Internal Revenue, | forcing laws relating to traffic in narcotics, illicit many. 
Customs). | facture and distribution of alcohol, smuggling, and similar 
| criminal activities. 
Denartment of Agriculture ae 7 | Portable dictating device. 
Federal Aviation Administration-_| 17 | Portable dictating device, on-the-spot recording of evalua. 
| tions and discussions of operational and technical prob- 
lems. 
Department of Labor-_-.-- Jaa 6 | Portable dictating device, communication in lieu of writing 
| Note.—Departmental regulation in effect prohibiting all 
officers and employees from transcribing or recording any 
telephone conversation unless all parties to such conversg- 
| | tion are advised of fact. 
Department of the Interior 20 | Portable dictating-recording device, record measurements 
of fish and other scientific data. 
Veterans’ Administration _-_- 4 | Dictating in neuropsychiatry research, patient production 
in research experiments, to aid disabled veterans in oceu- 
| pations. 
District of Columbia want 3 | Portable recording device. 
Department of Commerce (Bu- | 7 | Portable dictating-recording device 
reaus of Census, Public Roads, | 
Standards). 


General Accounting Office 
Department of State Portable recording device, security indoctrination program 


3 | Portable recording device. 

| 

| 
| for personnel. 


Atomic Energy Commission .| 20 | Portable dictating-recording device, record security inter- 
| views and accident investigations with permission of 
| party. 
Federal Power Commission ata 1 | Portable dictating-recording device. 
St. Lawrence Seaway Develop- | 1 | Portable dictating-recording device 


ment Corporation. 


The various departments overwhelmingly indicate Minifon use as a portable 
dictating-recording device. Technical and scientific research recordings, law 
and security investigations summarize other general uses of the Minifon. 

Three departments, General Services Administration, Health, Education, and 
Welfare, and Labor, indicated, as shown in the chart, regulations of restriction 
on Minifon use by personnel. 
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PART V. PRESS RELEASE FROM SENATE CONSTITU- 
TIONAL RIGHTS SUBCOMMITTEE OFFICE, FEBRUARY 
19, 1960: NOTICE OF POSTPONEMENT OF PUBLIC 
HEARING ON WIRETAPPING, EAVESDROPPING, AND 
THE BILL OF RIGHTS 
[From the office of the Senate Subcommittee on Constitutional Rights, Feb. 12, 1960] 


SenaATE CONSTITUTIONAL RIGHTS SUBCOMMITTEE POSTPONES NEXT WIRETAPPING- 
a EAVESDROPPING HEARING 


The following announcement was issued today from the office of the Senate 

Constitutional Rights Subcommittee (Senator Thomas C. Hennings, Jr., 
hai n): 
a arg scheduled meetings of the Senate Judiciary Committee on Tuesday 
morning, February 16, 1960 and of the Senate Rules Committee (of which Sen- 
ator Hennings is chairman) on Wednesday morning, February 17, 1960, previ- 
ously scheduled public hearings by the Senate Constitutional Rights Subcom- 
mittee for those two mornings have been postponed until some other time in the 
near future. oi a 

“The Senate Constitutional Rights Subcommittee, in its continuing study of 
wiretapping, eavesdropping and the Bill of Rights, was scheduled to hear 
spokesmen for American telephone companies explain their practices and atti- 
tudes toward wiretapping today.” 


PART VI. INFORMATION SUBMITTED TO THE SENATE 
CONSTITUTIONAL RIGHTS SUBCOMMITTEE FROM 
THE AMERICAN TELEPHONE & TELEGRAPH CO. 


A. EXCHANGE OF CORRESPONDENCE BETWEEN SENATE CONSTITU- 
TIONAL RIGHTS SUBCOMMITTEE AND THE AMERICAN TELEPHONE 
& TELEGRAPH CO. 

FEBRUARY 10, 1960. 

Mr. R. J. Fou.is, 

American Telephone & Telegraph Co., 

Washington, D.C. 

Dear Ron: This is with further reference to my telephone conversation con- 
cerning the subject areas in which Mr. Powell and Mr. Quisenberry may be 
questioned at the forthcoming public hearing on wiretapping, eavesdropping, the 
right of privacy, and the Bill of Rights, by the Senate Constitutional Rights 
Subcommittee, on the morning of February 16, 1960, in the caucus room (room 
318) of the Old Senate Office Building, Washington, D.C. 

In general, I suggest the telephone company witnesses be prepared to describe 
efforts of the telephone companies to protect privacy of telephone conversa- 
tions—physical and mechanical protection; personnel policies; and legal steps, 
if any. 

Also, I suggest the witnesses be prepared to discuss the following matters: 

1. The role of the New York Telephone Co. in the Broady case— 

(@) in measures taken before and after in each of the situations to 
assure privacy of telephone conversations ; 

(b) relations with law enforcement agencies of New York State and the 
Federal Government in preventing wiretapping; and 

(c) relations with subscribers to telephone service on problems of main- 
taining privacy of telephone conversations. 

2. Queries: What does the telephone company do for a subscriber— 

(a) when he complains that he thinks his telephone wires are being 
tapped; and 

(b) when the telephone company discovers that a subscribers’ telephone 
wires are being tapped? 

Does the identity of the wiretapper affect the duty of the telephone company 
to insure privacy of telephone conversations to its subscribers who pay for 
“private” line service? 

3. The legal arguments of the telephone companies today concerning— 

(a)Section 605 of the Federal Communications Commission Act. 
(bd) State statutes authorizing wiretapping under certain circumstances 
by certain law enforcement agencies. 
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(c) Statutes prohibiting wiretapping by anyone—private individug) or 
Government official. 

4. The legal arguments of the telephone companies submitted in the Aamicns 
curiae brief filed in the Olmstead case and other legal arguments today on the 
same points. 

I trust you will communicate this information immediately to Mr. Powell ang 
Mr. Quisenberry and let me know yourself if there are any views summMarize4 
which seem unclear. 

Ron, thank you again for your own cooperation. 

With kind regards, I am, 

Cordially, 
CHARLES H. SLAYMAN, Jr,, 
Chief Counsel and Staff Director. 


FEBRUARY 11, 1960, 
Mr. Ron FOov tis, 


American Telephone & Telegraph Co., 
Washington, D.C., 


DEAR Ron: This supplements my letter to you of yesterday. 

It will be helpful for the subcommittee to have before it certain comparatiye 
data. Such information should be in the prepared statements of the telephone 
company Officials but, depending upon time actually available at the hearing 
next Tuesday, they may not care to read aloud all of the statistics. Of course 
all of the information should go into the hearing record. 

Information should be furnished for— 

(A) 1928: the year of the Olmstead decision ; and 
(B) 1960: the most up-to-date figures. 

1. Total number and name of all telephone companies in the United States, 

(a) Companies in the Bell System. 

(b) Independent companies. 

Number of subscribers served by each company. 
(a) “Private-line” subscribers. 
(b) “Party-line” subscribers. 
3. Rates for different types of service in 2 above. 
4. Number of regularly installed extension telephones. 
(a) Residences. 
(b) Businesses. 
Sincerely, 


bo 


CHARLES H. SLAYMAN, Jr., 
Chief Counsel and Staff Director. 


AMERICAN TELEPHONE & TELEGRAPH Co., 


Washington, D.C., February 29, 1960. 
Mr. CHARLES H. SLAYMAN, JR., 


Subcommittee on Constitutional Rights, 
Washington, D.C. 


DearR Mr. SLAYMAN: This is in response to your letter of February 11, 1960, 
to me in which certain statistical information was requested and our subsequent 
telephone conversation in which I explained that some of the details of the 
information were not available, and it was agreed that they would not be fur- 
nished. The available information is as follows and has been keyed to the nun- 
bered requests in your letter, with the exception of item 5, which was oral. 

la. Bell System operating companies, 1928 and 1959—list attached. 

1b. As of December 1928 there were 8,789 independent telephone companies 
in the United States; as of December 1959, there were 3,543 independent com- 
panies but, as shown below under item 5, the number of telephones has doubled. 
2. Number of Bell subscribers : 








| 
| December | December 
1928 | 19581 
i i ee ia soe cee tee ea | 4, 570, 244 20, 496, 379 
ees occccoe eee ces Rt Re SALES REE REP aS 10, 297, 619 





4 party._._-.-- ian ahaa cath ci it lnc ca ae Aa oe een eee 2, 164, 131 4, 147, 627 
a a a A a 


9, 663, 672 34, 941, 625 





1 Most recent data available. Data for December 1959 will be available about Mar. 15. 
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Your supplemental letter of February 11, 1960, requests information with re- 
spect to the number of “private line” subscribers and the number of party-line 
subscribers. You will note that this information, to the extent it is available, is 
given under the headings “individual” service, “two-party” service, ete., which 
are correct tariff descriptions. In some tariffs “one-party” is used instead of 
“individual,” but the meaning is the same. The difference between “individual” 
or “one-party” service and the multiple-party services is that in individual serv- 
ice the subscriber does not share access to a line from his premises to the central 
office with other subscribers, whereas in the multiple-party services a line or cir- 
cuit to the central office is shared with other subscribers. That is the extent of 
the significance of the terms “individual,” “one-party,” “two-party,” etc., insofar 
as privacy is concerned. ini 

8. Comparative rate data for the above classes of service in selected cities is 
attached. 








] 
| December | December 
1928 1958 ! 
— —- | — ~ — snmnengitaeaaeen aed 
. Telephones: : 
7 Rosinees extension | 674, 051 3, 099, 066 


| 
| 
| 
608, 075 7, 919, 787 


Residence extension 
Total .-.| 1,282,126 11, 018, 853 
5. Telephones | 
Independent company se 4, 816, 000 9, 871, 000 
Bell company-. - : 4 14, 439, 645 | 56, 384, 824 
Total . . a ats aie . 19, 255, 645 66, 255, 824 


1 Most recent data available. Data for December 1959 will be available about Mar. 15. 


I believe the information above covers the items listed in your letter of 
February 11. If anything further is desired, please let me know. 
Yours very truly, 
RONALD J. Fouts, Attorney. 


BELL SYSTEM OPERATING COMPANIES 
1928 


American Telephone and Telegraph Co. 

Bell Telephone Co. of Nevada. 

Bell Telephone Co. of Pennsylvania. 

Chesapeake and Potomac Telephone Co. 

Chesapeake and Potomac Telephone Co. of Baltimore City. 
Cheasapeake and Potomac Telephone Co. of Virginia. 
Chesapeake and Potomac Telephone Co. of West Virginia. 
Cincinnati and Suburban Bell Telephone Co. 

Diamond State Telephone Co. 

Home Telephone and Telegraph Co. of Spokane. 
Illinois Bell Telephone Co. 

Indiana Bell Telephone Co. 

Michigan Bell Telephone Co. 

Mountain States Telephone and Telegraph Co. 

New England Telephone and Telegraph Co. 

New Jersey Bell Telephone Co. 

New York Telephone Co. 

Northwestern Bell Telephone Co. 

Ohio Bell Telephone Co. 

Pacific Telephone and Telegraph Co. 

Southern Bell Telephone and Telegraph Co. 

Southern California Telephone Co. 

Southern New England Telephone Co. 

Southwestern Bell Telephone Co. 

Wisconsin Telephone Co. 
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1959 


American Telephone and Telegraph Co. 

Bell Telephone Co. of Pennsylvania, The. 

Chesapeake and Potomac Telephone Co., The. 
Chesapeake and Potomac Telephone Co. of Maryland, The. 
Chesapeake and Potomac Telephone Co. of Virginia, The. 


Chesapeake and Potomac Telephone Co. of West Virginia, The. 


Cincinnati and Suburban Bell Telephone Co., The. 
Diamond State Telephone Co., The. 

Illinois Bell Telephone Co. 

Indiana Bell Telephone Co. 

Michigan Bell Telephone Co. 

Mountain States Telephone and Telegraph Co., The. 
New England Telephone and Telegraph Co. 

New Jersey Bell Telephone Co. 

New York Telephone Co. 

Northwestern Bell Telephone Co. 

Ohio Bell Telephone Co., The. 

Pacific Telephone and Telegraph Co., The. 

Bell Telephone Co. of Nevada. 

Southern Bell Telephone and Telegraph Co. 
Southern New England Telephone Co., The. 
Southwestern Bell Telephone Co. 

Wisconsin Telephone Co. 


Comparative data, selected cities 





February 1960 


December 1928 

































uoJsUTYSVA Uy ‘a[durexe 107 














‘Sot}]0 943 Zurpunoiins vere ay} Jo suos0d 











CO 
oO *(000‘SEQ ST BAIR SZET 2} 0} BIQuIBdMI0D BoIB 9Y} 10 19318 A[ZU[SBIIOU] VPPNouyT O} Pepuvdxs U90q SBY BDJA19S [BOOT UOTIIPPB UT puB 
ce seuoydeaje} JO Joquinu 943) 000'FSO'T 0} pesBveidu] SBY JoquINU 9Y} BdTAIeS Jo ‘Sa]}[9 SNOLIBVA 9Y} ULYI{M VFIVYS UIAIS B IOJ POYIvII oq UBD FOTYM Souoydaaz 
— UOTSUBdXEe PUB GIMOIZ OF YRIA ‘SCET UL! OOO'6ET SBA JUN VsBsSsouI GUO IOJ JO 1aqUINU 94} UT BSBaIOUT [VIZUBISGNS BV Used SBY 919q} OHGT 9} SZET Wolg 
10 9]8B1 7B oq} 7B peyovel oq plnos Yorum seuoydeale} Jo 1equINnu 94} SZ6I Ul ‘soZ1BVYq9 SZ6l 394} Wey} <dTAIVS V10UI I9A00 sozivyo O96L F4.—aLON 
pais * piphale' ip ane anairtgs  Aeaaae a eat op- 00°% OF ee ee ee X0q UT0O soUepIsed Aqied-F 
|: ; eee ee eee ee owe $3u90 F | 00 > a ee ee ee ee xOq UJOO sOUBpISeI AqIed-Z 
“& oe eee “-- OBO S}UO F esessoul sUNpIses AqIed-F 
‘od | cO'> seen R REPO I ee eee a esessoul souepIses AqIed-7, 
"yore $]U90 ¢ | 6Z'¢ Se ee ee oe ee YoRe $190 F ee Me ae eS et eee OZBSSOUI VOUIPISel [WBNPIAIpuy 
ane eed ode Soe. The conieenrn oe ae ee o.. Hei oo Ee coon aie ce en oa Jey sousplses Ayied-p 
oe 'S ee RE eters seer eee eee | eee arene a ee ee ee ce yey dueprtses Ajied-z 
099 ee Fe ee en eee ee ee ee ee ee “yey souspIsel [eNpPlAIpuy 
cet eee ree any ne, ees “YOR SJB cyst Re Peer ey xoq uyoo ssoutsng Aj1ed-F 
ape <2 as eee eg nee ae ae ee “op” 09 ooo pelos gees | xoq uyjoo ssoutsng A4ied-z 
ee ee ee as “ YORe $7190 ma = eS eS ae ee x0Oq U100 SsouTsSNg [eNplAIpuy 
‘youo | *yoRo 
sju90 ¢ ‘s10y30 @ 8190 ¢°¢ ‘O0E IST | OS'S cl | S}U90 ¢°Z ‘S19 IO [YORE SJU9O C°g ‘OZT IST le kn eee ee ie Sd odessoul ssoutsng [enplAlIpuy 
| "STM ‘OOqNBAMTI IA 
‘Od | 00°E OF ect : ~==="==="9Bd SJUBD G | OCS SS. -<te =. eS esesseul souep{sel Ayied-z 
oO j9vo $7U90 F ‘S1O44O ‘YoRs SzUVe GE 
5 | ‘OG Jxou ‘ove sua F ‘OC IX0U ‘youe 
= “yoRe S}U90 ¢ | OCF os | S}U900 C*p ‘OG 1X9 ‘YOBa SJUGO ¢ ‘ONT IST | 00'F Rs a ta ee ae Be oak eee esUSSeU VOUIPISel [VNPIAIpuUy 
jo CL't eee ror i ee eegerss rere e= Be geresad ee ee eee ee oe “--"4ey svuopIsel Ayied-z, 
~ cL’S | ’ ade ae ees a. © ee eee eae oe ek kes es Jey OUNPIsal [UNPIATpuUT 
< eS <5 a : ee “yoda sju90 ¢ | O0'F SS > eo orennaceccenccce----99nscoul ssoujsnq Ai2Ud-Z 
a | "youve S3Ua0 ¢g ‘SIOYIO ‘YOvE S}Uad C’E 
I ova syue0 ‘slaqyo [yore ‘og JxoU ‘YORE SJUVO pF ‘OG IxeU ‘YORE 
bond $7U90 $Z*P ‘OO IX9U ‘Ove SJUVO ¢ SOOT IST | 0O'L | OO! $}]U99 G*f ‘OG 1X9U YOBa S}U9O ¢ ‘OO IST | 00'F SS LL ee ee ee ee OsvSSOUI SSOUISNG [VNPIAIpuy 
> : "O'd ‘uo wuTysE A 
- ‘od | S&F 09 a ReRea es See eee ee nee TORRES Or eee ete ere adesseul douepIsel Ayied-Z 
| "ova sjuseo e'¢ 
| | | “S19yIO ‘Yow S}JUGd GRE ‘OO Ixou 
| | 'yove S}U90 Fp ‘OOT 1X9U ‘YORE SszuG0 
‘od | 09'S | SL | Cs'b ‘OOL 1X9U fYoBe SUDO G°C “PET IST | 00'F i eae re ~---"“93BSSOUI BVUIPISEl [BNPIAIpuU] 
| | "qov9 $190 E'¢ 
| ‘s10y3O ‘yoRe sued CRE ‘NOL IxoU 
| } | ‘Y¥ove $JUd0 Ff ‘OOT IX9U ‘YORE SzUVO 
*yove S1UuVd ¢ | CL | S6°b ‘OOL IxoU SYyoRa SyUVd C’g ‘CZ IST | SZ Gl - epee eree -"----99Rssoul SSouISNG [eNplAIpuy 
:sauoz jedioutid ‘y¥JOX MON 
| 90uB | 90uB 
es1ByO esieyo | -MOTIS SOBBSSOU [BUOT}IPPB 10j VZIVYO esi1eyo -MOT[B 





| AjyQUOYW | osessoyy | 


096T 


Arenige 7 


8Z61 19qQuIB00qT 


A[qyuOyy | wsessapy 


$21}19 pajqvajas ‘Dopp aarwuvdwoy 


01 afqeied 2 BIIB OY] 10} SoUOYdeTa} Jo JaquINu oy 
9} VOLAIOS I I < - 3 ‘ , JO} JO 
SBA\ Ul 096T 02 8Z61T UlO oD I SZ6T OY UBY) VOTAJOS OJOUT J04 


ORO STU § OF 


CO 
4 
_ 
os 
< 
os 
a) 
~ 
oe 
— 
= 
e 


Jj" Sseuisn 


0961 AlVNigey 


PYynuULjyUuO ) Naljly pa} H)as ‘DYDp AiLgDAvDEA “0. ) 





WIRETAPPING 1695 


B. STATEMENT ON BEHALF OF THE BELL SYSTEM BY MR. 
WELLINGTON POWELL 


My name is Wellington Powell. I am the vice president (operations) of the 
New York Telephone Co. The New York Co. serves 7,900,000 telephones in New 
York State, or 93 percent of the total number of telephones in the State. As 
you may know, the New York Telephone Co. is one of the larger operating tele- 
phone companies in the Bell System and furnished about one-seventh of the 
telephones in the system. 

My entire business career of 39 years has been in the telephone field with 
the New York Telephone Co. I have held various positions in the operation of 
the company, including vice president and general manager of the upstate New 
York area, which comprises the territories served by the New York Telephone 
Co. north of Westchester County in New York State, and immediately before 
becoming vice president of operations, I was vice president and general manager 
of the Boroughs of Manhattan and the Bronx in the city of New York and West- 
chester and Rockland Counties. 

In the course of my statement, I shall cover four general subjects and I shall 
be glad to answer, so far as I can, any questions or inquiries concerning these 
as I go along, or later, as may be desired. I shall discuss these subjects: 

First, the Bell System policy as to wiretapping. 

Second, the situation in the State of New York under the present eaves- 
dropping laws and our relationship to the procedure under which law enforce- 
ment agencies may tap wires under judicial sanctions. 

Third, a description of our plant in order that the committee may appre- 
ciate the problems facing a telephone company in protecting privacy of com- 
munication by reason of its widely scattered plant, as well as the difficulties 
presented to a potential wiretapper. 

Finally, a description of the practices and training procedures used by the 
New York Co. in protecting the privacy of communications. 


BELL SYSTEM POLICY ON WIRETAPPING 


Our company and other companies in the Bell System believe that privacy of 
communications should be carefully protected. We believe that people have 
an inherent right to feel that they can use the telephone freely and informally, 
just as they talk face to face, and that any undermining of this personal right 
may seriously impair the usefulness and value of telephone communications, a 
fact which could adversely affect our business. We do not like any invasion 
of the privacy of communications by wiretapping and we welcome Federal and 
State laws which strengthen this privacy and reduce the opportunities and 
temptations to invade the privacy of telephone users. 

However, we do recognize that national security and organized crime are 
matters of great concern to the Government and to all of us as good citizens. 
The extent to which privacy of communications should yield and where the 
line between privacy and police powers should be drawn are matters of high 
public policy. If wiretapping is to be permitted for any purposes such as 
national security it should be authorized only after the most careful consid- 
eration and with every reasonable safeguard which can be imposed. 


DESCRIPTION OF THE SITUATION IN THE STATE OF NEW YORK WHERE TAPPING BY 
LAW ENFORCEMENT OFFICIALS IS PERMITTED 


As you know, the Constitution and the laws of our State permit tapping by law 
enforcement officials under judicial sanction. Since proposals have been made 
for some relaxation of the provisions of section 605 of the Federal Communica- 
tions Act, you may be interested in knowing how our company functions under 
judicially controlled tapping in the State of New York 

In 1938, the people of the State of New York adopted a constitutional amend- 
ment which declared the right of the people to be secure against unreasonable 
interception of telephone and telegraph communications, but permitted tapping 
under court order only on a showing that there was reasonable ground to believe 
that evidence of a crime might thus be obtained. This provision was inserted 
in the same section of the bill of rights of the constitution which provides 
Security against unreasonable searches and seizures. 
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In 1942, the New York Legislature adopted a statute implementing the cop. 
provision by authorizing judges of certain courts to issue orders 
permitting interception of telephonic communications upon the application 
of specified law enforcement officers, namely, district attorneys, the attorney 
general of the State and officers above the rank of sergeant of any police 
department 

On July 1, 1957, a series of statutes, which covered tapping of telephone and 
telegraph communications and eavesdropping of the type usually referred to as 
“bugging,” became effective. These statutory changes were the outgrowth of 
extensive legislative investigation and hearings before a joint legislative com. 
mittee under the very able chairmanship of Assemblyman Anthony Savarese 
This investigation received our full cooperation and we participated, at the 
invitation of the committee, in the phases concerning telephone communications 

This legislative investigation was a very thorough one and considered fully 
the deficiencies and weaknesses of the existing laws, as well as the respects in 
which privacy of communications could be strengthened in view of the facili- 
ties and techniques developed by wiretappers. The new laws have greatly 
strengthened privacy of communications by providing new sanctions and by 
eliminating loopholes and administrative difficulties under the old laws. | 
shall discuss these major improvements because I think they may be of inter. 
est to the committee. 


stitutional 


Subscriber tapping outlawed 

First, the new law outlawed tapping, by a subscriber, of his own telephone 
line. This had theretofore been legal under a court decision in New York. 
In that case, generally known as the Applcbawn case, the defendant had tapped 
his own telephone in order that he might secure information as to the activities 
of his wife. He was convicted for violation of the antiwiretap provisions of the 
law as they then existed. The appellate division, an intermediate appeals 
court, reversed the conviction on the ground that although the purpose of the 
statute was to protect the right of privacy of the participants to a telephone 
conversation, this right of privacy was subordinate to the paramount right of 
the subscriber to determine that the telephone was not being used to the detri- 
ment of his business, household, or marital status. The court also found that 
when a subscriber consented to the use of his line by his employee or by a 
member of his household or by his wife, there was a condition implied that the 
telephone would not be used to the detriment of the subscriber's business, house- 
hold, or marital status. This decision was affirmed by the court of appeals, 
the highest court in the State. As a result of this court decision, private wire- 
tapping to obtain information in domestic relations cases and in highly com- 
petitive business fields was upheld. These areas therefore produced flourish- 
ing opportunities for the private detectives to ply their operations without legal 
restraint when authorized by the telephone subscribers. 

While making this type of private wiretapping by a subscriber a crime may 
not remove all wiretapping in this area by unscrupulous private investigators or 
others, it should greatly help and it is doubtful that the man or woman in 
domestic difficulties, or any reputable business organization interested in its 
competitors’ or employees’ activities, will care to be exposed to the criminal 
penalties now in effect and the attendant publicity. From the standpoint of the 
telephone company, the elimination of private wiretapping has greatly simpli- 
fied the problem of investigation and reporting to law enforcement officials 
of all suspicious conditions. 

As the New York law now stands, all wiretapping, except that permitted by 
“court order,” is unlawful. As a result, when we find any illegal tap or any 
conditions suggesting an illegal tap, we report it to the authorities for investi- 
gation. 

A concomitant investigation by the Savarese committee resulted in a tighten- 
ing up of the licensing and supervision of private investigators which, I think, 
will have a salutary effect in this field. 

Wiretap evidence inadmissible in civil actions 

The second important improvement in the new law is that it made evidence 
obtained through illegal wiretaps inadmissible in civil cases. The elimination 
of the use of such evidence in civil cases will make wiretapping far less profita- 
ble and far less attractive, certainly in domestic relations cases, apart from the 
fact that carrying on such tapping will in itself be an illegal act 
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Tightening of judicial control over law enforcement eavesdropping 

Another change in the law directed toward limiting even the legal operations 
in the field of eavesdropping was effected in a reduction of the period during 
which court orders for wiretapping are effective, from 6 months to 2 months, 
and the inclusion of requirements for close judicial supervision of such orders. 
(C.C.P. sec. 813-a.) In a related field, it has been made mandatory that the 
use of eavesdropping devices other than in conjunction with telephone service, 
py law enforcement officers, be under court order. (Public law sec. 739 and 
C.C.P., sec. 813-a and 813-b.) The use of such devices by other than law 
enforcement officers has been severely limited. (Public law sec. 738, sub 
division 2.) 

The new law also made it clear that the law enforcement officers were to 
have no different status than private citizens and that, unless they a railed 
themselves of the statutory court order procedure, they would be subject to 
the same sanctions for violation of the law. (Public law sec. 741.) 

Statutory protection of telephone company records 

For the first time, the penal law now contains provisions making it a crime 
to obtain or attempt to obtain by trick, false representation or impersonation 
information concerning identification and location of telephone company plant 
or information concerning any communication passing over telephone lines, or 
the existence, content or meaning of any record thereof, from an officer or 
employee of a telephone company. (Publie law sec. 743.) This, in my opinion, 
is a very important provision because it will strengthen our ability to protect 
confidential information as to our plant which is useful to wiretappers. I 
shall have more to say about this matter later. The new law also makes it a 
crime to obtain or attempt to obtain access to premises or installation of a 
telephone company by trick, false representation, or impersonation. (Public 
law sec. 743.) 

All of the changes in the law which I have referred to should cut down 
the amount of wiretapping and greatly increase the risks to the unlawful 
wiretapper. 


TELEPHONE COMPANY'S RELATIONSHIP TO COURT ORDER TAPPING 


In considering the extent to which privacy of communication may be re- 
quired to yield in the public interest, perhaps you would be interested in know- 
ing just how our company functions in relation to law enforcement agencies 
under our State constitutional and statutory provisions which permits wire- 
tapping by such agencies under court order. 

The procedure in New York in cases of wiretapping pursuant to court order 
is for the law enforcement agency involved to secure from the appropriate 
judicial authority a court order permitting it to do so. It is, of course, pos 
sible for a law enforcement agency, acting with full authority under a court 
order, to tap a line without ever coming to us for any information. 

If, however, the law enforcement agency requests information as to the loca- 
tion and identification of telephone plant, the company requires the agency 
to present to it either (a) the original of the court order for inspection by the 
company and return to the agency, a copy of the order to be retained in the 
company’s files, or (>) a duplicate original of the court order to be retained in 
the company’s files. 

If the company is satisfied that the order is in proper form, the requested 
information is given to the law enforcement agency. 

The company plays no further part in the matter. It has no knowledge as to 
whether or not a wiretap is in fact placed on the particular line and it does not 
furnish equipment for, or otherwise aid in, the actual tapping. 


DESCRIPTION OF TELEPHONE PLANT 


Earlier in my statement, I alluded to the complexity of our telephone system 
and, if the committee is interested, I will be happy to explain to you with the 
aid of some photographs which I have had prepared, the general setup of our 
plant, or a typical portion thereof, in New York City 

The plant layout and operations of a telephone company are by their nature 
very complex: In a large city, the focal points of telephone operations are the 
local wire centers or buildings from which cables containing pairs of wires fan 
out into the geographic area served by such a building or wire center. 
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The size of such geographic areas and the size of the building generally depend 
on the density of the business and residence population being served. Our 
largest wire center in Manhattan, for example, serves 85,000 lines—East 13th 
Street, and the smallest 24,000 lines, 32 Sixth Avenue. 

A fairly typical central office building or wire center in Manhattan is illys. 
trated in the photograph on page 1 of the binder which has been distributed. 

This photograph shows our West 18th Street wire center or central office build. 
ing which contains the central office equipment and facilities for the service of 
about 60,000 lines. The geographical area served by this building is shown in the 
map on page 2 of the binder. The black lines on the map mark the boundaries of 
this geographic area and in the upper left-hand corner of the map is shown 
the relationship of this area to the other areas served by other wire centers in 
Manhattan and the Bronx. Each wire center is connected to each other wire 
center by cables carrying what we call trunk circuits. 

The part of the telephone plant which would be of interest in connection 
with the subject which your committee is investigating is the part which is 
identified with a particular customer. This starts at the customer's telephone 
instrument and ends at what is known as a main frame in the central office. 

Taking first the wire center, which is the focal point of operation, it contains 
the necessary switchboards or switching equipment and the operating arrange. 
ments required to terminate and interconnect customers’ lines and interoffice 
trunks. The customers’ lines coming into the wire center are connected with 
this equipment at what is known as the main distributing frame. 

The main distributing frame has two sides, one side known as the vertical side 
and the other the horizontal side. The cables coming in from the street enter 
the vertical side of the frame. The pairs in the cable are then cross-connected 
through the frame to the horizontal side, from which point they are connected to 
the switching equipment. The switching equipment performs the mechanical 
function of connecting and disconnecting lines as calls are made. 

Let us look at some photographs showing the horizontal side of the frame. 
The photograph on page 3 of the binder is a picture of a portion of the horizontal 
side of the frame. 

The wires leading into this frame are coming from the switching equipment. 
You will notice these masses of wires which are the interconnecting points that 
connect the switching equipment with the other side of the frame, which in turn 
leads out to the customer’s premises. There are about 1,500 miles of wire in that 
so-called main frame for this one central office. 

The photograph on page 4 shows a blown-up section of what you see on page 
3 and you will notice wires coming in at the bottom of the frame. Those are 
the wires that lead to the switching equipment. The top is the connection of 
the wire which is starting out through the main frame to the subscriber or ver- 
tical side on the main frame. 

Page 5 shows the subscriber, or vertical side of the frame. 

That mass of wires that you saw on the horizontal side comes over and is 
connected at this side of the frame to the wires in the cables leading out to the 
customer’s premises. 

That arrangement of wires is what is changed as subscribers connect service, 
disconnect or change service. 

The photograph on page 6 shows a smaller section of this vertical side of the 
frame. 

The cross-connection wires that you saw on the horizontal side on page 4 are 
terminated on the right-hand side of each of these vertical strips (not visible in 
photo). On the left-hand side of each strip you will note that the individual 
wires of the cables entering from the bottom of the strip are terminated. 

These cables are running from what we call the cable vault. This cable vault 
is where the cables leave the building to go out into the streets, on their way to 
the customers’ premises. 

The photograph on page 7 shows an even more detailed picture of this vertical 
side of the frame 

The photograph on page 8 shows one section of a cable vault in this building. 
There are two sets of cable vaults side by side, because of the number of cables 
coming in. At the far end you see the cables actually going into the conduits 
in the street. 

You will notice in this picture on page 9 that the cables go up at irregular 
intervals. Some of them carry right through to where the photographer was 
standing. Some of them bend up earlier. The reason for that is that these cables 
are leading up to the vertical side of the main frame and hit that main frame 
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at various intervals. The photograph on page 10 shows a splicer working on a 
new cable in the vault. 

Incidentally, I would like to say that the entrance to this cable vault is from 
within the building and it is kept locked at all times. 

The only reason for going in there is when a new cable is put in, or when 
there is a trouble that has developed and has to be repaired. There is no one 
working in there continuously. 

The photograph on page 11 shows the interior of a manhole that you see in the 
streets of any city, and this splicer is splicing in a new cable. He, in effect, 
makes connections with the pairs of wires in each cable to make a solid run of 
cable, and he does that in two instances. One, where he is just splicing a section 
of the cable to another section, which is a straight splice, and the other is where 
he splices to separate smaller cables which fan out into different geographic 
areas 

As the cable goes out and you get into the actual territory where the cus- 
tomers are using the service, the cables may come above ground. The photograph 
on page 12 shows a cross-connecting terminal and you can see the workmen 
connecting it. This terminal serves as a cross-connecting point between the 
underground and the aerial cable. In some instances, we do not place such 
a terminal, but splice the aerial directly to the underground. 

In the case of some large commercial buildings, we use what we call a build- 
ing distribution frame for this same purpose. The photograph on page 13 
shows a typical installation of that type. 

The photograph on page 14 shows a distribution terminal on a pole. These 
terminals are the point where the wires from the customer’s telephone connect 
to the cable plant. These terminals vary in design based on location; that is, 
whether they are on poles, on outside walls of buildings or inside buildings, 
as well as the number of pairs to be terminated, and they vary in size, from 
6 up to 17,000 pair capacity. These latter ones are some of the larger boxes. 

We have in Manhattan alone about 75,000 26-pair boxes, which is the average 
size—we have more of those than any other. 

Now, each cable and each pair of wires has a number, just as a telephone has 
anumber. You may have noticed in the photograph on page 7 that the number 
is marked on the frame for each fifth pair. In order to gain access to a par- 
ticular telephone line, it is necessary to identify the pair with the particular 
telephone to which it is connected, and the telephone numbers do not appear in 
the terminal boxes and the identification of the cable and the pair, with a 
particular telephone number, is to be found only in the company records, which 
are maintained in its offices. 

Later on in my statement, I will refer to the security of our record informa- 
tion. The photograph on page 15 shows a typical cable record center, or as we 
refer to it, an assignment office. In the binders on the circular rack is con- 
tained all of the cable pair information in a building—in this case the West 
18th Street Building. During closed hours, these records are covered as shown 
in the photograph on page 16 and the cover secured in place and locked as 
shown in the photograph on page 17. 

Some idea of the extent of the company’s wire plant is indicated by the fact 
that in Manhattan there are over 4,000 miles of cable, containing over 3 
million miles of wire. 

As I have mentioned before, there are also other cables which interconnect 
offices or cities and these are known as trunk cables and have no part in this 
particular problem which you are considering, as they are used as common 
trunking facilities and have no identification with any particular telephone. 

From this it can be seen that obtaining access to any particular line in a 
large city, such as New York, is not as simple as some people have indicated, 
because of the problem of identifying and locating the terminal boxes in which 
the particular pair can be found and, having found the terminal box, in identi- 
fying the particular pair in that box, associated with the telephone sought to be 
tapped. 

In those areas of the State where overhead pole lines carry the cables, the 
task of identifying the pair and cable associated with the particular telephone 
is less difficult, but the chances of the wiretapper being detected in the course 
of his operations obviously are greater because most of the cross-connection 
boxes in a rural area, for example, are on poles, and you would have to be 
either on the pole or run a wire down the pole. Generally, it is more difficult 
to do, from the viewpoint of observation. 
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On the average, access to any one pair of wires may be obtained at three term). 
nal box locations. The reason for this is that in our construction of outside 
plant and cable we have to engineer the plant to meet changing conditions, anq 
to do this, flexibility of the use of each pair of wires in a cable is an essential] 
requirement. 

For example, a single pair of wires in a cable may be used to furnish tele 
phone service to a telephone in the vicinity of one particular terminal box jy 
which it appears. Later, in the event such service should be discontinued, the 
same pair of wires might be utilized to furnish service to another subscriber jp 
the vicinity of another terminal box in which such pair of wires appears. 

It can thus be seen that to reduce the appearance of a particular pair of 
wires to one terminal box, instead of an average of three, would reduce the 
flexibility of the use of that pair of wires by two-thirds and in the absence of 
such flexibility the number of wires required to furnish service and the cost 
of constructing plant would be substantially increased. 

I have provided a schematic diagram which recapitulates what I have beep 
talking about. 

Over on the left is the central office building. I showed you the picture of 
the horizontal main frame, the distributing point for the telephone wires, the 
vertical side of the main frame, the wire’s process through the cable vault out 
into a manhole, the run in the streets through conduits and manholes, and its 
appearance, for example, in the lower left section where it says “office building,” 
out to a distribution, or terminal, box and then to a subscriber's premises 

There are variations of that. Some wires go up as aerial cables before 
being broken out and distributed to the various homes of customers 

The lower one is the distribution plan that would be used in a 
there are apartment buildings. 

This completes the description of our plant layout, and, ur 
some questions, I would like now to talk about the protective 
by the company to safeguard the privacy of communication 

In the first place, great care is taken in the selection of new employees. In 
1958, for example, 8,300 men were interviewed to hire 40, a ratio of 200 to 1, 
and 13,000 women were interviewed to hire 2,000, a ratio of 6 to 1. 

We not only train all of our people in the importance of the privacy of com- 
munication, but we follow a continuous program in which maintenance of this 
fundamental requirement of telephone service is the underlying, basic objective, 
I have some exhibits here which I would like you to look at and follow with me. 
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EMPLOYEE INFORMATION AND TRAINING 


On page 1 is a booklet that each employee is required to read, which contains 
the pertinent sections of the State and Federal laws dealing with the secrecy 
of communications and with the protection of telephone plant and services 
Each employee is required to sign a statement, which is the third page of the 
booklet, acknowledging that he has read the booklet and that he understands 
it. This is filed with his personnel record 

On page 2 is another example entitled “Your New Job—Let’s Talk It Over” 
which is given to new employees, and discusses secrecy of communications on 
pages 25 and 26. 

From time to time, letters are forwarded to all supervisors and sometimes to 
all employees, which again reemphasize and revitalize this principle. For exam 
ple, here is one on page 3 that went out to all supervisors in August 1950 over 
the signature of the president. On page 4 is one dated February 


23, 1955, which 
was distributed to all employees. 


On page 5 is one addressed to all supervisors 
which deals primarily with the bookmaking problem but which touches in part 
upon privacy of communieations 

We also publish and distribute posters dealing with the principle of secrecy 
of communications, which are mounted on all bulletin boards in the company’s 
quarters and kept up permanently. Page 6 shows the most recent issue 
The training material that is used emphasizes this privacy of conversation- 
the privacy of telephone conversation as one of the keystones of the business 
That is emphasized at all levels of the organization 


ADMINISTRATIVE PRACTICES 


In addition to the employee training program, administrative practices have 
been developed to prevent information identifying and locating our outside 
plant, such as location of terminal boxes and cable and pair numbers associated 
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with individual telephone lines, from getting into the hands of those who might 
use it for illegal wiretapping. I have had a folder prepared for yovr informa- 
tion containing these practices. They are too voluminous to cover in detail. 
However, I will cover their contents briefly and you will have them available 
to you for more detailed perusal as you wish, but we would appreciate it if 
they did not become part of the published record, for obvious security reasons. 
Practices covering the handling of requests for information of this kind require 
personal identification, order numbers, or the callback method, wherein the 
person receiving the request for the information gives the information only 
after disconnecting and calling back over an official telephone line. 

The practices also limit the classes of employees who may make such request 
to those whose duties require such information. 

There are practices to cover the handling of changes in cable pair assignment, 
pecause of defective cable pairs, or incorrect assignment, or orders issued to 
connect new customer services. 

Typical of methods currently in effect in this connection is one for the field 
workman to call the test deskman with a requirement for such change. The 
test deskman, with the field workman on the line, then calls the cable assign- 
ment desk, thereby establishing a three-way conversation. The field workman 
and the test deskman identify themselves to the cable assignment clerk, give 
the order number, or the circuit number on which they are working, and the 
reason for change. 

Practices are provided to be followed by the field and central office forces and 
others, Where an unauthorized attachment to our lines may be found, either as 
a result of a complaint of a customer, or the report of a field workman discov- 
ering such condition in the ordinary course of his work. In this connection I 
want to stress that there are some 4,000 men in the field every day in New York 
City alone making installations and repairing or removing equipment. This 
body of men furnishes us with 4,000 pairs of eyes alerted to find any evidence of 
wiretapping. While this is an incident to their main job in the field, they are 
instructed to look for and do report conditions which appear suspicious. In ad- 
dition, we have our special agents’ investigators who are specially trained in de- 
tecting wiretaps. It is one of their duties to investigate any reported suspicious 
condition found by the field forces, as well as doing security checks on subscriber 
lines at the subscriber’s request. 

Admission to company buildings is closely controlled. Quarters containing 
central office equipment or frames—such as you have seen here—are, in general, 
kept locked at all times. 

The normal forces working in those quarters are provided with keys at the 
start of their tour of duty, which keys are collected at the end of the tour. 
Other persons requiring entry to such quarters must be properly identified, by 
a supervisory employee, as to his proper identity and the validity of his busi- 
ness. If such identification is established, he is issued a temporary lapel pass. 
All employees are instructed that if someone who is not known to them does not 
have such a pass, the person is to be challenged and the matter referred to 
supervision. 

In our assignment bureaus, test bureaus, plant engineering quarters, or other 
locations where critical records may be kept, such records are either kept in 
locked cabinets, or the quarters are locked during normally closed periods. 

In our more vital wire centers, such as those containing toll or long-distance 
facilities, we have attendants or guards on duty for the purpose of checking all 
employees entering the building for their possession of a company identifica- 
tion card—usually a photographie identification. Anyone attempting to enter 
the building without such a pass is required to be identified by the person 
whom he wishes to see. 

I understand that the problems and practices of the other Bell System com 
panies are substantially the same as ours. 

In closing. I should like to make this observation. There have been claims 
as to the large volume of illegal wiretapping which is going on, particularly in 
New York City, where we operate. Speaking from my personal experience 
extending over many years as an officer of the company, it is my best judgment 
that the number of taps in New York State is more likely to be in the lower 
hundreds than in the thousands as has been sometimes claimed. I find no 
support for these claims and certainly the law-enforcement officials from New 
York City. who have testified before congressional committees and a New York 
State legislative committee on this subject, give no credence to them. While our 
company has thousands of employees in the field every day who, under company 
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practices, are required to report any wiretap condition found, and despite 
of security checks made each year at the requests of our customers 
we find very few illegal wiretaps 


thousands 
These, of course, as I have already said, are 
reported to the appropriate law-enforcement officials. 

However, we would be foolish indeed to assume that no illegal wiretapping 
goes on undetected The exposure is considerable, but we believe that the 
complexities of our plant layout, plus the sanctions of the laws presently jp 
force, plus our own practices and procedures, provide real deterrents to any 
really widespread operation in this field , 


GC. EXTENSION OF COMMENTS SUPPLEMENTAL TO STATEMENT OF 
MR. WELLINGTON POWELL ON BEHALEF OF THE BELL SYSTEM. 
BASED UPON SPECIFIC INQUIRIES RAISED BY MR. SLAYMAN 


INQUIRY AS TO BROADY CASE 


On February 4, 1955, the New York Telephone Co. began an investigation 
in our East 56th Street telephone building as the result of an anonymous ¢al] 
received by the company to the effect that something was wrong and that some 
unauthorized wiring was being done there. The ensuing investigation directed 
suspicion to two employees; one a frameman, and the other a test deskman. A 
trace of certain pairs of wires on which the frameman was observed making 
cross connections led ultimately to an apartment on East 55th Street. The 
police were notified 

On Februery 11 two investigators from the special agent's office of the New 
York Telephone Co. accompanied by police officers gained access to this 4th 
floor apartment at 360 East 55th Street, and discovered a terminal box to which 
a 16-pair ca le ran and also recording equipment which was not connected to 
the cable pairs but which could have been activated by mechanical connections 
No arrests were made at this time, but there were several made later when 
the investigation was completed. Questioning of witnesses and suspects by 
the district attorney and presentation of the case to the grand jury, because of 
its considerable ramifications, took many weeks, resulting in the indictment of 
a number of persons, including Broady. 

The two employees of the New York Telephone Co., who were involved in the 
Broady case, were discharged. They pleaded guilty to the indictment of par- 
ticipation in wiretapping and Broady was convicted after a long trial. Broady 
appealed the conviction through the New York courts and later an application 
for review by the Supreme Court of the United States was denied. Broady 
began serving his sentence, 2 to 4 years, in January of this year. 

The Broady case in February 1955 involved a moral breakdown on the part 
of two employees and not a procedural failure. We do not believe that we can 
devise a working practice which would obviate completely the designs of any- 


one to deliberately undertake an isolated illegal act. Since 1955 we have added 
more specially trained personnel to our special agents’ forces and have inten- 
sified our indoctrination and supervision concerning security practices. As has 


been pointed out in my main statement, the wiretapping laws of the State of 
New York have been greatly strengthened and also act as further deterrent to 


a recurrence of a situation such as did occur in the 56th Street incident 


INQUIRY AS TO RELATION WITH STATE AND FEDERAL LAW ENFORCING AGENCIES TO 
PREVENT WIRETAPPING 


In New York we report conditions which appear to be a possible violation of 


the State law against wiretapping in accordance with the requirements of the 
State law, which reads as follows: 





‘Penal Law No. 744. Duty to report to law-enforcement officials. It shall 
be the duty of every telephone or telegraph corporation to report to the police 
department or district attorney having jurisdiction, any violation of subdivision 
1 of section 738 of this chapter (wiretapping) coming to its attention Any will- 
ful violation of this section shall be a misdemeanor punishable by 


u hne or 
S500 


As a matter of practice, we usually report such matters to the district attorney 
having jurisdiction. We do not report to the Federal authorities in the first 
instance for two reasons: Our experience has been that the State and local 
authorities a prompts il 1 j 


h promptly upon receipt of a report from us and it may well be 
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that, if their investigation reveals a violation of the Federal act, | " a — 
appropriate reference of the matter to the Federal Ls ae Proven 
that, section 605 of the Federal Communications Act makes ita —- ea ' eo 
cept and divulge a communication. The State law makes the over om _ : 
recording, without reference to divulgence, a crime. When some unexpla - 
ondition is found—it is usually a physical connection, which we report. An; 
aeute ymment in the investigation by the State or local authorities which would 
eee a divulgence would usually not be known to us, since the investigation 
S caaetedl by the authorities, not by the telephone company. ea 
situation should occur where it might appear advisable to — _ 1e mi 
directly to Federal law-enforcement authorities, this would be done. 


INQUIRY AS TO SECURITY CHECKS AT SUBSCRIBER REQUEST 


On page 22 of the statement reference is made to security es — 
of subscribers and it may be appropriate to set forth in further de er pent : ; 
procedure the company follows upon receipt of such a request. A oe - 
procedure described is that of the New York relephone Co., Secs whicn hm 
most familiar, except for those features which deal with preanenes duane - 
court orders under the New York law, I am advised that pons quseral 
accord with the procedure followed by Bell System companies elsewhere — 

The complaint may be called in to either the commercial Gepartmneat wall. a 
plant department In any event, it is immediately referred to the rej alt ser ue 
pureau in the plant department who obtain the conductor ee 
circuit test without contacting the subscriber, and call in the complaint a me 
special agent. There are three special agents in the downstate area “= s 
total of approximately 30 specially trained investigat rs assigned to tte Re = 
the special agent gets the report, he immediately checks with a “te 
ment to determine whether there is a court order on the line As Se sk 
the company, if it has knowledge of an order, is forbidden under our la t 


reveal its existence to any but certain specified official agen ies baler She 
have a record of an order, our next step would be for the legal depar mons bes 
inform the agency having the order of the subscriber s complaint and hes ae 
that we intend to go out to check the line rhereafter the spe ial be goat 
instructed to do so. If our records contain no IRFOFMRTION Be ae a court — 
involving the line, the investigator is prompt!) dispat hed by the spe lal = ve 
tocheck the line. The investigator makes what we call a three-way merck 7 | 
is, he checks the central office facilities associated with the line, he checks the a 
as it appears in the various cross-boxes or terminal boxes, ane ae mecms 1 ‘ 
station equipment at the subscriber’s premises. If he is satisfled a Une eee 
nothing on the line, he may report directly to the subs« riber himself of oe ial 
agent will report to the subscriber If, on the other hand, he should find any 


: ++ . +11 4} — 
r} . yr” remy +7 Th¢ | > race 
thing of a suspicious nature, he wil! not disturb or remove it, r wi i 


any foreign wires into closed rooms, but he will report his findings to — opecial 
agent The special agent will then report to the legal depar men ® 8 a 
obtaining all pertinent and available information, will report to the “—P eee 
law enforcement authority, usually the district attorney having ache ion 
From that point on, we will be guided by the law enforcemen —— = 0 
further steps to be taken in aid of their investigation, ine luding neon ane. | 
the subscriber Since the law enforcement officers are charged with he ¢ — 
ment of the law, we feel that this is the only sound policy we can follow under 
such circumstances 
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WIRETAPPING 
Introduction 


Wiretapping is a specialized form of eavesdropping. Al. 
though eavesdropping was a crime in Blackstone's time ' and 
still lingers on as such in some jurisdictions, the law of wire. 
tapping owes little, if anything, to this source. As a con. 
sequence, a report upon the law may justifiably treat the 
two separately, as is done herein. 

The basic problem in the law of wiretapping is whether 
law-enforcement officers and/or private individuals should 
be allowed to tap. If tapping is defined only as intercep 
tion by a person without the consent of either of the parties 
to the conversation, both the federal statute and a majority 
of the state statutes preclude tapping by private individuals. 
Differences develop insofar as the definition is broadened 
to include instances wherein the interceptor has consent of 
either one of the parties to the conversation. The real con- 
troversy, however, develops over whether law-enforcement 
officers should be allowed to tap even though private indi- 
viduals may not. 

Where law-enforcement officers are not permitted to tap, 
the next question deals with whether evidence obtained by 
them in derogation of the prohibition is admissible. Other 
problems involve the state-federal relationship and what, if 
any, auxiliary enforcement provisions should be established. 
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THE FEDERAL LAW 


Wiretapping and the Fourth Amendment 


It was appropriate that the first authoritative pronounce- 
ment by the United States Supreme Court upon wiretap- 
ping should involve enforcement of the prohibition laws. 
For one reason, the emergence of organized crime during 
the prohibition era provided the stimulus for extensive use 
of tapping.* Also, prohibition was an equally controversial 
subject, and led to the same problems of enforcement, with 
concomitant judicial vacillation, as have arisen regarding 
tapping. 

In Olmstead v. United States, decided in 1928,° the de- 
fendant had been convicted of a conspiracy to violate the 
National Prohibition Act. The evidence against him con- 
sisted of the testimony of federal agents who had monitored 
defendant's phone calls by means of several taps. The Court 
of Appeals affirmed the conviction,‘ and the Supreme Court 
certified the question of whether the introduction of the 
evidence violated the defendant's rights under the fourth 
and fifth amendments. Although certiorari was so limited, 
the majority opinion and two of the three dissents con- 
sidered the effect of the Washington statute which prohib- 
ited tapping and the moral question involved in the govern- 
ment’s gaining advantage by engaging in a ‘dirty business.” 

Chief Justice Taft's majority opinion summarily dismissed 
the fifth amendment by stating that whether it was violated 
depends upon whether the fourth was violated. In deciding 
that the introduction of the evidence was not violative of 
the latter amendment, the opinion relies upon the facts that 
there was no trespass, that the defendant intended his voice 
to leave the confines of his room, and that neither the de- 
fendant’s person nor tangible property was seized. An anal- 
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ysis of these reasons demonstrates that all considerations may 
not be involved in a given case. For instance, it is conceiv- 
able that a given tap might involve a trespass, but it is 
dificult to imagine that the other considerations will not 
be present in every wiretap case. However, in an electronic 
eavesdropping case, there may be a trespass and there may 
be no intent on the speaker's part to have his voice go be- 
yond the confines of the room, but there would be no 
seizure of person or tangible property. The combination of 
factors and the relative weight to be given each were left 
to future decision. 

The Chief Justice had some interesting statements to 
make concerning the non-constitutional problems in the 
case. Upon these issues it was said that the exclusionary 
rule was limited to cases in which the evidence was ob- 
tained in violation of constitutional provisions. Further, it 
was said that while Congress could make the evidence in- 
admissible, it must do so by “direct legislation.” 

Justice Holmes, while concurring in Justice Brandeis’s 
dissent, wrote a separate opinion dissenting upon the moral 
grounds. Justice Brandeis took issue with the majority upon 
all three points, while Justice Butler, believing that the 
limited grant of certiorari precluded a ruling upon all but 
the constitutional question, dissented upon that ground. 

The Olmstead case, therefore, was effective in establish- 
ing legislative control over wiretapping. It not only estab- 
lished the freedom from constitutional limitation, but also 
forced the enactment of legislative control, if there was to 


be any, by judicial abdication. Congressional response was 
not slow in coming. 


The Statute 


The year after the Olmstead decision a bill was intro- 
duced which made wiretap evidence inadmissible. The bill 
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failed to become law, but the head of the FBI, the attor- 
ney general, and other administrators went on record in 
congressional hearings as being opposed to wiretapping. 

In 1932, bills which would have made such evidence in- 
admissible and also would have forbidden wiretapping by 
federal employees were introduced, but they failed of pas- 
sage. However, in 1933, wiretapping in the enforcement of 
the National Prohibition Act was forbidden.® 

In 1934, Congress passed the Federal Communications 
Act. It purported to re-enact the Radio Act of 1927, to make 
it applicable to wire communication, and to transfer con- 
trol to a new agency. The bill’s managers stated that it 
did not, as a whole, change existing law.* However, this 
act contained Section 605, which is the basic section in the 
federal law and merits reproduction in full." 


§ 605. Unauthorized Publication or Use of Communications 

No person receiving or assisting in receiving, or transmitting, 
or assisting in transmitting, any interstate or foreign communi- 
cation by wire or radio shall divulge or publish the existence, 
contents, substance, purport, effect, or meaning thereof, except 
through authorized channels of transmission or reception, to 
any person other than the addressee, his agent or attorney, or 
to a person employed or authorized to forward such com- 
munication to its destination, or to proper accounting or dis- 
tributing officers of the various, communicating centers over 
which the communication may be passed, or to the master of 
a ship under whom he is serving, or in response to a subpoena 
issued by a court of competent jurisdiction, or on demand of 
other lawful authority; and no person not being authorized 
by the sender shall intercept any communication and divulge 
or publish the existence, contents, substance, purport, effect 
or meaning of such intercepted communication to any person; 
and no person not being entitled thereto shall receive or assist 
in receiving any interstate or foreign communication by wire 
or radio and use the same or any information therein con- 
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tained for his own benefit or the benefit of another not being 
entitled thereto; and no person having received such inter. 
cepted communication or having become acquainted with the 
contents, substance, purport, effect or meaning of the same 
or any part thereof, knowing that such information was 59 
obtained, shall divulge or publish the existence, contents, sub. 
stance, purport, effect or the meaning of the same or any part 
thereof, or use the same or any information therein contained 
for his own benefit or for the benefit of another not entitled 
thereto: Provided, That this section shall not apply to receiv. 
ing, divulging, publishing or utilizing the contents of any 
radio communication broadcast or transmitted by amateurs or 
others for the use of the general public, or relating to ships in 
distress. 


In addition, Section 501 of the act imposes a fine or im- 
prisonment or both for wilful and knowing violation of its 
provisions.*® 

The statute is clearly divisible into four independent 
clauses, the second and fourth of which deal with wiretap 
ping. To go into effect the prohibition of the second clause 
requires that two things be done: first, the message must 
be intercepted, and second, it must be divulged or pub- 
lished. The fourth clause is broader in that it also covers 
people who have become acquainted with the message with 
knowledge of the interception, and prohibits their use of 
such information. 


Scope of Section 605 


Intrastate Calls. The statute prohibits interception and di- 
vulgence of intrastate calls as well as interstate calls.? The 
omission of the express limitation to interstate and foreign 
communications in the second clause and its inclusion in 
the first and third clauses strongly indicate that the second 
clause is not so limited. Still further, since the same tele- 
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phone line carries both interstate and intrastate calls, a 
tapper cannot tap one without also tapping the other. 


Interception and Consent. In Goldman v. United States * 
federal agents had installed in the wall of the defendant's 
room a detectaphone, which was able to pick up all de- 
fendant’s conversation in that room. Some of the statements 
were made by the defendant during telephone conversa- 
tions, and it was held that overhearing these statements did 
not constitute an interception. Justice Roberts stated that 
the statute was designed to protect a system of communica- 
tions, and, therefore, the taking must be from the system. 

It should be noted that, under the facts of the Goldman 
case, the eavesdropper did not overhear both sides of the 
telephone conversation. In this regard, he was in a position 
with relation to the telephone call no different from that 
of any individual who is present while another is speaking 
on the telephone. Also, the agent overheard the defendant's 
conversations with others who were present in defendant's 
room, as well as defendant's statements over the telephone. 
Thus it would seem that the fact that some remarks were 
made over the telephone was mere happenstance. 

A more complicated question arises when one of the par- 
ties to the conversation has given permission to a third 
person to attach a recorder to his phone," or to listen in 
on any extension,” or to listen while the receiver is held 
in such a way as to allow both to hear.'* These cases clearly 
raise both the question of interception and that of consent. 
Frequently, these cases involve the use of an informer who 
agrees to make the call while the police listen. 

Courts of appeals and district courts have split upon these 
isues.** Although the cases could be distinguished, perhaps, 
upon the question of interception, the distinction, when 
applied to the voice coming over the wire from the non- 








1712 WIRETAPPING 





consenting partner, must necessarily be geographical only, 
since no interception in this manner precludes the intended 
recipient from hearing the message at virtually the same 
time as the interceptor.*® Therefore, aside from the geo- 
graphical aspect—t.e., attachment to the wire before it en. 
ters the receiver, which seems to have little or no relation. 
ship to any discernible policy—the question really seems to 
be whether one party to the call can, or should, be allowed 
to give his consent. To hold that a person can’t record or 
allow a third person to listen to his own calls may inter. 
fere with what today has been declared to be both a neces. 
sary and a widely used business practice.’* In addition, it 
may be important to note that the non-consenting party to 
the call is bound at his peril to evaluate the reliability of 
the other party, since the recipient could testify personally 
as to what was said.” Finally, a relevant policy considera- 
tion would appear to be that allowing such activity would 
not lead to indiscriminate tapping, nor would it be likely 
to lead to putting a tap on a phone for a protracted period 
of time during which all calls would be monitored whether 
they were relevant or not. In spite of these policy consid- 
erations, the obvious inadequacy of the statutory phrase 
“without the consent of the sender,” and the fact that the 
more important evidence under the circumstances consists 
of the statements of the non-consenting party, courts allow- 
ing the practice have relied upon the word “interception” 
in arriving at their conclusion.” 

These problems are at least partially answered by the 
United States Supreme Court in the recent case of Rath- 
bun v. United States.* Rathbun was charged with making 
a threatening statement for the purpose of extortion, in an 
interstate communication. Sparks, the victim, had permitted 
federal agents to listen to the telephone communication by 
means of a regularly installed extension, and these agents 
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testified as to the threat that was made. The trial court 
admitted the evidence, and its action was sustained by both 
the Court of Appeals and the United States Supreme Court. 

The Supreme Court, of course, clearly held that the con- 
duct of the federal agents did not come within the pro- 
hibition of Section 605. However, the question remains as 
to whether the case is limited to overhearings by means of 
regularly installed extensions. The majority opinion appears 
to place emphasis upon the fact that such extensions are 
widely used and are important to modern business practices. 
However, emphasis is also placed upon the fact that Sparks, 
the victim, could have recorded the conversation and used 
it for his own purposes.?° 

These two factors would appear to lead to differing con- 
clusions concerning the scope to be accorded the decision. 
From the point of view of the parties, however, it would 
appear to make little difference whether the. extension was 
installed for the purpose of overhearing a particular call or 
whether it was regularly utilized for other calls as well. As 
regards the non-consenting party, he is aware of the wide- 
spread use of extension phones and must determine what 
he can safely say in the light of those possibilities. Simi- 
larly, since the consenting party may record the conversa- 
tion, his right to allow a third person to listen in would 
not seem to be affected by the method utilized. However 
the disclosure is made, the non-consenting party makes the 
call in the light of the Knowledge that the disclosure may 
be made, and he, therefore, must make the statement, or 
not. dependent upon his evaluation of the recipient. 

The New Jersey Supreme Court has read the Rathbun 
case in an even broader wav. The court recognized that, 
if the proffered testimony violated Section 605, the testi- 
mony would constitute a federal offense. However, relying 


upon Rathbun, it held that the testimony of a company 
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switchboard operator who had listened to calls on company 
phones by the defendants, who were charged with defraud. 
ing that company, did not violate the statute. Absent some 
theory of implied consent from the use of the company 
phone, Rathbun is clearly inapplicable. Actually, of course, 
a finding of consent would be fictitious. The case confuses 
parties with subscribers.” 

Another type of case has arisen in Washington, D. C. In 
United States v. Lewts,?? afirmed under the name of Billecj 
v. United States? thepolice, in enforcing the lottery laws, 
had answered the phone during raids and, without disclos 
ing their identities, carried on conversations. The police of- 
ficers then testified as to the content of the calls during the 
trial of intended recipients of those calls. Judge Holtzhoff's 
opinion relied upon the fact that there was no interception, 
and this view was affirmed by the Court of Appeals. That 
court, however, indicated that it reserved opinion upon what 
would have been the result had the police affirmatively mis- 
led the callers by false identification.” 


Law-Enforcement Tapping. The first case arising under Sec- 
tion 6o5, dealt with the words “no person.” In Nardone v. 
United States,?*> the government argued that federal agents 
could intercept calls by the defendant and testify as to the 
contents of those calls, because the government was not 
within the terms of the act. This argument was rejected 
by the United States Supreme Court. 

This limitation upon tapping by federal officers was se- 
riously undermined, however, by later developments. Mr. 
Hoover, the Director of the FBI, has written that in May, 
1940, President Roosevelt “authorized the attorney general 
tO approve wiretapping when necessary involving the de- 
fense of the nation.” ** Attorney General Jackson, writing 
ten days later to the Judiciary Committee, did not mention 


| 


- 
c+ > 


Mpan 
efraud. 
t some 
mM pany 
course, 
on fuses 


C. In 
Billec 
y laws, 
lisclos- 
lice of- 
ng the 
Zhofk's 
*ption, 
- That 
1 what 
ly mis- 


er Sec: 
one uv. 
agents 
to the 
is Not 
jected 


Vas Se- 
s. Mr. 
| May, 
eneral 
re de- 
riting 
ention 


1 


WIRETAPPING 1715 


the purported authorization, but rather reiterated his view 
that lawful wiretapping required legislative amendment." 
However, in a letter to the same committee in March, 1941, 
Attorney General Jackson indicated that tapping and use 
of the information did not violate the statute absent a di- 
vulgence.”* This interpretation of the’ statute appears to ig- 
nore the fourth clause of Section 605. 

Attorney General Biddle, in October, 1941, extended the 
right to tap of the FBI by ‘stating that divulgence by an 
agent to his superior did not come within Section 605.” 
This metaphysical concept of the individualization of an 
entire organization made it possible for the government to 
tap subject only to the restrictions that the contents of the 
communication could not be used in evidence nor could 
derivative evidence be used, assuming that it became pos- 
sible to ascertain its nature. 

Subsequent attorney generals have acquiesced in this in- 
terpretation, and it is now claimed that congressional ac- 
quiescence therein has made it an accepted interpretation 
subject to change solely by legislative enactment." 

A second question is whether Section 605 prevents law- 
enforcement officers of the states from tapping for such 
purposes. The federal statute prohibits interception and di- 
vulgence of both interstate and intrastate calls," and x 
does not expressly exclude state officers from its prohibi- 
tion. In addition, Justice Minton, writing for the majority 
in Schwartz v. Texas, made the flat statement that such 
testimony by a state officer in a state trial was a federal 
crime.*? In spite of this, however, several states established 
procedures purporting to authorize tapping by state law- 
enforcement officers.” 

The issue was finally resolved in the recent case of Ben- 
anti v. United States.* In that case the United States Su- 
preme Court unanimously held that an interception and 
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divulgence by a New York law-enforcement officer was a 


federal crime in spite of the order by a New York court, | 
The effect of the decision appears to be that the New York | i 


Constitution and statutes establishing a court order system 
of law-enforcement tapping are in conflict with the congres. 
sional enactment and are, therefore, invalid.** Consequently, 
Section 605 appears to operate to prevent state law-enforce. 
ment tapping at least to the same extent that it prevents 
federal officers from engaging in such activity.** 

Enforcement of the limitation against state officers is not, 
however, a foregone conclusion. In the twenty years of this 
New York system, the federal government has not prosecuted 
a single state law-enforcement officer for tapping, and there 
is little reason to believe such prosecutions will be forth- 
coming now. Since, as discussed hereinafter, the state may 
admit evidence obtained by tapping, the only remaining 
effective enforcement lies in the fact that state judges may 
not issue wiretap orders in the future. 

The effect of the Benanti decision has elicited mixed 
opinions from the legal authorities of New York. Attorney 
General Lefkowitz has stated that it is his duty to defend 
the statute until a court of competent jurisdiction declares 
‘it unconstitutional.*” On the other hand, three lower court 
opinions have ruled that the Benanti case did make the 
statute unconstitutional.** In spite of this judicial opinion, 
it would seem that until the situation is clarified by a more 
authoritative court, orders for wiretapping will still be is- 
sued by courts sympathetic to police tapping. 


Consequence of a Violation 


The Exclustonary Rule. The Supreme Court ruled in Nar- 
done v. United States * that federal agents could not testify 
to conversations which they had intercepted. The fact that 
the federal government claimed sovereign immunity and 
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was turned down upon that claim has been discussed above. 

There was also an impressive legislative history purport- 
ing to show that the statute did not mean to establish an 
evidentiary rule.*° However, Justice Roberts relied upon the 
plain meaning of the words of the statute. The key word 
in this particular is, of course, “‘divulge.’’ The testimony is 
clearly a divulgence and hence brings the section into play. 
The statute in this sense can be thought of as the “direct 
legislation” required by Chief Justice “aft in the Olmstead 
case? Although not mentioned by Justice Roberts, it is ap- 
parent that a different conclusion would have resulted in 
the anomalous situation of a federal crime being committed 
ina federal courtroom. This differentiates the situation from 
the normal search and scizure case wherein the prohibited 
social harm is irremediably final before the trial. In such a 
situation, the only consideration which leads to exclusion 
is the desire to destroy the incentive of law-enforcement of- 
ficers to commit violations in the future.*? It is significant, 
perhaps, that Justice Roberts did not mention the unreason- 
able search and seizure cases. 

The second Nardone case ** raised a different type of ques- 
tion. In that case, it was claimed that the evidence used 
against the defendants was discovered through leads ob- 
tained by wiretapping. As a result, there was no divulgence 
in the courtroom, nor is it likely either that the use in the 
trial of the derivative evidence is the “use’’ condemned by 
the fourth clause of Section 605, or that the existence of 
the communication was necessarily brought out at the trial.“ 
However, it is clear that at some time in the past the “use” 
part of the statute was violated. : 

The United States Supreme Court held that evidence ob- 
tained in this manner by federal officers was inadmissible. 
In this situation the Court used an analogy to search and 
seizure. It seems apparent that such use was intended as a 
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means of limiting official transgression in the future. The | 
opinion, however, did not set out the consideration which , 


led to the introduction of the analogy nor did it give even 
a passing nod to Chief Justice Taft's statement ghat the ex. 
clusionary rule would be applied only to constitutional yio. 
lations. It is important to notice that the analogy, while 
applicable here, is not necessarily appropriate in many wire. 
tap problems, and that in this case it was used to broaden 
the effect of the statute. Yet, a failure to state precisely the 
considerations which led to the analogy permitted coury 
less inclined toward extending the statute against wiretaps 
to apply the limiting aspects of the search and seizure rule 
in instances when its applicability. was more questionable, 

A limiting feature of the analogy was demonstrated in 
Goldstein v. United States.* Two accomplices of the de 
fendant had been confronted with recordings of their calls 
which had implicated the defendant. As a result, the ac- 
complices testified over the defendant's objection. The 
United States Supreme Court, on a basis of the analogy, 
held that since the defendant had not been a party to the 
call, he had no standing to object. 

The Goldstein case appears to be limited by the opinion 
in Benant: v. United States.** The cases differ in that a 
federal crime was committed in the federal trial in Ben- 


anti, and this was probably not true in Goldstein. Also, in. 


Benanti the problem revolved around the identity of the 
tapper, and in Goldstein it related to the identity of the 
participants in the intercepted call. 

However, the Benanti case rejects the analogy to search 
and seizure relied upon by the Court of Appeals.*? Em- 
phasis is placed upon the fact that the conviction of Ben- 
anti is a conviction brought about by the commission of 
a federal crime and, as such, cannot stand. If this reason- 
ing is applied to a case wherein there is a criminal divul- 
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gence of an intercepted communication between two con- 
spirators in the trial of a third, the conviction of the third 
would be brought about by the crime committed during the 
trial, and could not, therefore, be upheld. Still further, if 
the conviction were actually brought about by the criminal 
use of an intercepted communication before the trial,‘ as 
in the Goldstein case, the conviction would appear to be 
equally untenable. 

The question of the effect of Section 605 upon the evi- 
dentiary rules of state courts remains. Since many states 
either have in the past allowed law-enforcement officials to 
tap under state law or do not follow the exclusionary rule, 
the question of whether a state officer could testify as to 
an intercepted communication in a state proceedings arose 
early in the history of the statute. In the first case brought 
before the United States Supreme Court, that Court af- 
firmed a New York Court of Appeals decision holding the 
evidence to be admissible.*° The decision, a four-to-four de- 
cision without opinion, did little to resolve the dispute. 
State courts allowed the evidence whenever the question of 
the federal statute was raised. 

Finally, in Schwartz v. Texas,*' the United States Supreme 
Court faced the issue and decided it in a more authorita- 
tive manner. In the opinion, Justice Minton made the cat- 
egorical statement that such testimony constituted a federal 
crime.** Nonetheless, he went on to say that the congres- 
sional intent had to be more clearly demonstrated before 
it would be held to infringe so drastically upon normal state 
prerogatives. 

The opinion in Benanti v. United States distinguishes 
Schwartz v. Texas.** If the Schwartz case remains valid, the 
situation would appear to be that the state may continue 
to utilize evidence obtained by tapping, and if, by virtue 
of that evidence, a state conviction is obtained, it may not 
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be attacked in a federal court. However, a state may not 
affirmatively authorize an interception in advance. 
This is an anomalous result. The situation might appear 


to be analogous to that regarding unreasonable search and | 


seizure.** However, in such cases the question is whether a 
state must apply an auxiliary rule of evidence to control 
police behavior in the future. In those cases, the unreason. 
able search and seizure is complete before trial, whereas in 
wiretap cases, at least when there is a disclosure at trial, 
the problem relates to the commission of a federal crime 
at that time. As a consequence, the trial judge in a state 
holding such testimony to be admissible is faced with the 
unsavory alternative of allowing a federal crime in his court 
or of not following the state’s rule of evidence. 

A final problem concerning evidence arose in the case of 
Gris v. United States.** Gris, a private detective in New 
York, was charged with violating Section 605. At the trial 
in which he was convicted, the calls he intercepted were 
admitted into evidence. The defendant's contention that this 
violated Section 605 was denied by the Court of Appeals. 
Judge Medina’s opinion indicates that a holding for the de- 
fendant would make the statute self-emasculating,*’ and he 
supports the denial by saying that Section 605 does not en- 
act a rule of evidence and that, besides, the defendant has 
no standing to object. Both grounds seem dubious. Certainly 
insofar as the problem involves a criminal disclosure during 
the federal trial, the first Nardone treats Section 605, as evi- 
dentiary in nature.** Although the statute is not couched in 
evidentiary terms, it is difficult to believe that it was in- 
tended that federal crimes should be committed in federal 
courts. This basis for the decision represents the continued 
confusion between Section 605 and the exclusionary rule 
concerning unreasonable search and seizure. It is note- 
worthy that in respect to this, the Court of Appeals cites 
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its own opinion in United States v. Benanti,” which was 
reversed by the United States Supreme Court." 

The claim of lack of standing to object is based upon 
Goldstein v. United States.? The effect of the Supreme 
Court opinion in the Benanti case in this regard has been 
discussed above. 


Determination of Admissibility. The ruling that the evi- 
dence obtained by virtue of a tap was inadmissible raised 
a number of practical problems. In relation to these prob- 
lems there have developed numerous rules of, practice of 
varying degrees of acceptance. 

It is generally accepted that the burden of showing that 
there was a tap is upon the defendant.® Clearly, if the af- 
fidavits supporting the motion to suppress the evidence are 
too general or too speculative, and if the government files 
an aflidavit detailing the nature of the evidence it intends 
to use and denying that it is derived from a tap, the judge 
is not required to grant a hearing upon the motion. 

It is more questionable which party has the burden of 
showing the relationship, or the lack of it, of the tap to the 
evidence. Justice Frankfurter in the second Nardone case, 
at one place stated that the accused must be given the op- 
portunity to prove “that a substantial portion of the proof 
against him was a fruit of the poisonous tree,’ and at an- 
other, that the government would have the opportunity “to 
convince the trial court that its proof had an independent 
origin.” * The Court of Appeals of the Second Circuit has 
twice held that, once the tap is shown, the government has 
the burden of showing the lack of relationship.** The hold- 
ings were based in part upon the latter statement by Justice 
Frankfurter—but principally upon the fact that the govern- 
ment has the requisite information to sustain the burden. 
The opinion also utilized an analogy to the civil rule that 
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a wrongdoer who has conmingled the fruits of his wrong. 


doing and other goods has the burden of showing which | 


are not the result of his wrong.” 

If the burden is upon the prosecution, at least, the goy. 
ernment must make a full disclosure of the contents of the 
communications it has obtained by the taps. In United 
States v. Coplon, the trial judge had, on grounds of na. 
tional security, refused to allow the defendant to see cer. 
tain records. He had examined them himself and had ar. 
rived at the conclusion that they did not furnish the leads 
for any of the evidence to be used.** The Court of Appeals 
reversed by holding that the government had the alterna. 
tives of disclosure or non-prosecution.* 

The government, assuming it has the burden, need only 
show that it had the same information from a legitimate 
source as well as from the tap. The Coplon case once again 
demonstrates the rule. In that case much of the testimony 
was by eyewitnesses to the defendant's meeting with Gubit- 
chev in New York. Information that the two were to meet 
there had been obtained by taps, but it had also become 
known to the government through the defendant's fellow 
employees and her superior officer as well.’ 

Due to the lengthy delay a hearing upon the source of 
the evidence may necessitate ™ during the trial, the issue is 
usually raised by a pretrial motion to suppress the evi- 
dence."* However, if a defendant has no knowledge prior 
to the attempted introduction of the questioned evidence, 
he may raise the issue by an objection during the trial, 
Similarly, the question may be raised during trial if his 
previous motion has been denied.” Although a new trial 
was not granted, the Washington, D. C., District Court 
seemed to assume that the question could be raised by 
such a motion where the movant was previously unaware 
of the tapping.’* However, the issue may not be raised for 
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the first time on a motion to vacate a sentence and com 
viction.” 


Criminal Prosecutions. The violation of Section 605 is pun- 
ishable under Section 501 by cither a fine or imprisonment. 
However, prosecutions for the violations have been few. The 
first involved an interception of calls between members of 
the SEC, which probably accounts for its being brought." 
Testifying before a congressional committee over twenty-one 
years after enactment of the statute, government officials 
stated that there had been only three prosecutions includ- 
ing the one mentioned above." Since this testimony there 
have been a number of prosecutions.” 

It was, no doubt, this lack of enforcement which led to 
the strange situation wherein taps which were legal under 
state law were treated as being legal in spite of their ob 
vious violation of Section 605. As a consequence, the coun- 
try was treated to the spectacle of state legislatures emact- 
ing court order systems for law-enforcement tapping, of 
judges busily issuing such orders, and of congressional com- . 
mittees playing recordings of intercepted communications 
made under such court orders. This was true even in pri- 
vate tapping when private detectives wrote magazine arti- 
cles detailing the taps they installed, which could not be 
justified under Section 605 but were legal under the state 
law. They always claimed, apparently in good faith, that 
they installed nothing but legal taps. 


Other Consequences. Intercepting and divulging is a fed- 
eral crime and may preclude the use of certain evidence 
as indicated above. In addition, its consequences may take 
a number of other forms, depending upon attendant cir- 
cumstances. For instance, a.tap upon the defendant's wire 
may lead to the overhearing of his talks with his attorney 
and thereby impair his constitutional right to effective coun- 
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sel.” Another consequence is that if a warrant is based upon 


wiretap information, it will be quashed and evidence seized | 


thereunder will be suppressed.” 

Since many states have utilized their power to allow a 
state officer to testify in state prosecutions regarding com. 
munications received by forbidden interceptions, defendants 
have attempted to obtain federal injunctions against such 
testimony." 

Jurisdiction in the federal courts for such actions is sought 
under two different theories. One section of the jurisdic. 
tional statute gives jurisdiction when a’ federal statute is 
brought into question and the amount in controversy is 
over $3000. Judge Chestnut, in the leading case of McGuire 


v. Amrein, held that it was impossible to assign a pecuniary _ 


value to such a suit, so that jurisdiction upon these grounds 
was impossible." 

A second grounds for jurisdiction was sought in the so- 
called civil rights section, which requires a violation of a 


constitutional right or a violation of a statute “providing | 


for equal rights of citizens.” Since wrongful interception 
violates no constitutional right, reliance must be placed 
upon the latter provision. Judge Chestnut read this par- 
ticular provision in its historical context and held that Sec- 
tion 605, was not such a statute. 

More significant in view of later developments, Judge 
Chestnut held that, assuming jurisdiction, he would not is 
sue the injunction at any event. This holding was based 
in part upon the fact that an injunction is an extraordinary 
equitable remedy which usually deals with property rights. 
In addition, he relied upon the fact that a criminal prose- 
cution will not normally be enjoined, particularly when it 
is a state prosecution, and equity will not usually enjoin 
the commission of a crime. 


These reasons were relied upon by the United States Su- 
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d upon preme Court in Stefanelli v. Minard,* when it held that a 
¢ seized | federal court should not enjoin the use of evidence in a 
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state prosecution, even though it was obtained by a state 
oflicer by an unreasonable search and seizure. In this case, 
the opinion in McGuire v. Amrein*® was cited with ap- 
proval. The Court of Appeals of the Third Circuit has held 
that the Stefanclli case could not be distinguished from a 
suit to enjoin state officers from testifying to intercepted 
communications in state proceedings.* 

The most recent case in which an injunction was sought 
in a federal court 1s Burack v. Liquor Authority of New 
York, and the injunction was granted.** The opinion does 

“not mention the problems discussed in the preceding para- 
graphs. Instead, the injunction is granted because the New 
York statute is believed to be abrogated by United States 
v. Benantt.®? . 

An important decision, though involved with illegal 
searches and scizures, suggests a distinction of possible 
utility since, as indicated above, federal officers do, in fact, 
tap. In United States v. Rea,** the federal agents had con- 
ducted a search under an invalid warrant and obtained evi- 
dence of a state crime. The defendant in the criminal ac- 
tion sought to enjoin the use of the evidence and the testi- 
mony of the federal agents in the state proceedings. The 
United States Supreme Court, relying upon its power to 
police the lower federal courts, held that the injunction 
should issue. Of course, in a wiretap case the commissioner 
will not be involved, since no warrant is issued, but in 
relation to federal prosecutions, the Supreme Court has 
exercised its power to police federal agents concerning 
both illegal searches and seizures ** and confessions.* Con- 
sequently, it is not unlikely that an injunction would be 
issued to prevent a federal officer from testifying in a state 
proceeding as to intercepted communications. It is not nec- 
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emarily likely that the Rea case will lead to an ov 
of the Stefanelli case, even though the majority opinion did 
undermine some of the reasoning in the latter by pointing 
out that that action enjoined only the use of certain evi. 
dence, rather than the state prosecution as such. 
Another possible consequence of a violation of Section 
6os, is that it might give rise to a cause of action for dam. 
ages by the%party whose communications were tapped. In 
Reitmeister v. Reitmeister," Judge Learned Hand stated 
that he felt the normal tort rule applied so that a person 
within the class for which protection is sought would have 
a civil cause of action. Although the dismissal of the suit 
was affirmed upon other grounds, the other two judges upon 
the Court of Appeals appeared to assume the correctness of 
Judge Hand's view in this particular. 


Attempts at Amendment 
‘Congressional response to the Nardone case followed rap. 


idly. In 1938, a bill to allow tapping by government agents, 


passed both houses of Congress but failed to become law 
because of differences between the versions approved by 
each house.** : 

In 1941, two bills were introduced, and the differences 
between them demonstrated at least two of the basic ques- 
tions which have continued to come up in the proposed 
statutes and hearings since then. The Hobbs Bill allowed 
tapping for any federal felony upon authorization by the 
administrative head of the executive department, while the 
Walters Bill limited it to felonies related to the national 
defense and then only upon the permit of a federal district 
judge or United States Commissioner.” 

In the wake of the Supreme Court opinion in Benanti 
v. United States, a bill has been introduced into Congress 
to exclude state law-enforcement officers from the operation 
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of Section 605 under certain conditions. The pertinent por- 
tion of the bill reads as follows: 


Provided, That this section shall not apply to... (B) the 
interception by any law enforcement officer or agency of any 
state (or any political subdivision thereof) in compliance with 
the provisions of any statute of such state, of any wire or 
radio communication, or the divulgence, in any proceedings 
in any court of such state, of the existence, contents, substance, 
purport, effect, or meaning of any communication so inter- 
cepted, if such interception was made after determination by 
a court of such state that probable cause existed for belief that 
such interception might disclose evidence of the commission 
of a crime.** 


STATE LAWS 


The effect of the Benanti decision upon state laws which 
attempt to authorize activity condemned by Section 605 has 
been discussed previously. Regardless of the effect of the 
Benanti decision, it is still worthwhile to study the state 
systems, because they did operate for a number of years, 
and, therefore, may constitute educational experience. In 
addition, as shown in the preceding paragraph, there is 
presently pending in Congress legislation which would re- 
vive those systems. Consequently, the discussion hereafter 
will be without reference to the possible invalidity of the 
statutes discussed. 


State Laws Covering Wiretapping 


In many states, statutes forbidding or controlling wire- 
tapping were enacted long before the entry of the federal 
government into this area.** The first statutes were enacted 
around the turn of the century. Frequently, nothing more 
was done than to add the term “telephone lines’ to statu- 
tory provisions already in existence which protected the pri- 
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vacy of telegraph messages. This method was employed de. 


spite the obvious difference between telephone ‘calls and } 


telegrams—t.e., that telegraph personnel necessarily become 
aware of the contents of the communication. The result was 


| 


| 


| 


the emergence of particularly ill-phrased statutes regarding | 


the newer media of communication.*’ 

By the time of the Olmstead case, over twenty states had 
statutes which either expressly covered wiretapping or could 
be construed to cover it.” Immediately following that de. 
cision and before the enactment of the Federal Communi- 
cations Act, a number of states enacted prohibitory statutes.” 

As might be anticipated, the early emergence of many of 
the state statutes and the form in which they were enacted 
have led to a failure to be express about the problem of 
who may authorize an interception. Consequently, divergent 
views have developed, bearing no logical relationship to the 
requirement of Section 605 which demands consent of the 
sender. For instance, although this was recently changed by 
statute, the New York courts held for years that a sub. 
scriber could authorize a tap on his phone whether or not 
he was a party tO*the call.’ California at one time ap 
peared to hold that the consent of both the subscriber and 
the telephone company was necessary.’ However, it now 
seems to be established that the consent of one of the par- 
ties to the call is sufficient to take it out of the operation 
of the statute.'® 

The states have experimented with methods of making 
communications available to the government. One method, 
which seems to be principally applicable to telegrams, is 
to except from the language of the prohibitory clause a 
divulgence under court order.'? The Louisiana system ex- 
empts law-enforcement officers from liability for violation of 
the statute.'** This system, as far as state law is concerned, 
leaves law-enforcement officers without any control. This 
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yed de lack of restraint would also be found in those states which 


Is ang ) have only statutes dealing with malicious destruction of the 
ecome | Property of the telephone company.’” 
alt was | A greater degree of control is established under the Mas- 
arding | sachusetts statute which may require the approval of either 
the attorney general or the district attorney before a tap 
es hag ™3Y be installed.'°* The New York type of statute, which 
‘could 4PPears to provide the model for most proposed legislation 
at'de | 2 both the state and federal levels, allows tapping only 
munj.  UPOR court order.’*? This may, in part, at least, be a mani- 
utes.” festation of the analogy to search and seizure, or it may be 
any of | 2 manifestation of a belief that some type of control must 
nacted | Of established to protect the individual. Whether such a 
ea a | system actually limits abuses or provides only an illusory 
ergent safeguard is the crux of the matter.'” 


to the The states which were chosen for extensive fact investi- 
of the gation were selected for a number of reasons, not the least 
ed of which were the differences in the legal situations amongst 
ed by 

| them. A rather detailed report, to the extent that either 
the statute or case law is definitive, will be made of each 


oT Not 

1¢ ap of these states. This will be followed by a study of recent 
rand | proposed legislation, whether enacted or not, to attempt to 
; now establish what, if any, trends are discernible, how the pro- 
€ par. posed legislation compares with the proposals in Congress, 
ration and what new or auxiliary methods of control are being 

considered. 

aking California. The California statute prohibiting wiretapping 
*thod, dates from shortly after the start of this century.’ Unlike 
ms, is the statute relating to the installation of a “dictograph,” 
use a it makes no exception for police or other law-enforce- 
mM eX- ment officers." However, until the decision in People v. 
on of Cahan*™ in 1955, the California courts did not exclude 
‘med, evidence because of the manner in which it was obtained. 


This Although the Cahan case involved evidence obtained by an 
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unreasonable search and scizure, the California court hy 
indicated that the federal exclusionary rule may be app, | 
cable to evidence obtained in violation of the anti-wiretay 
statute.*** 

The statute, which is an adaptation of an earlier statuyt | 
relating to telegraphs, is a combination of terms which ap | 
either ambiguous or inapplicable to telephone taps, | | 
clearly bans tapping and, unlike the federal statute, does ng 
require that evidence so obtained be either used or divulged 
before the wiretapping is considered a crime. However, the 
California statute makes it criminal to use or divulge the | 
evidence as well.'* 

The statute requires that the act be done “wilfully and | 
fraudulently, or clandestinely” or “unauthorized.” "* The | 
exact meaning and application of these terms is questionable, 
The case of People v. Trieber™* apparently settled the 
meaning of “unauthorized.” In that case, the defendant wa | 
accused of violating the statute. He had, with permission of 
all the subscribers involved, established extensions to their 
phones and used the extensions for bookmaking. An order | 
dismissing the indictment was reversed upon appeal. The 
appellate court held that, in view of Section 591, which 
punishes malicious destruction or connection, the word | 
“unauthorized” embodies the requirement of consent of | 
the telephone company as well as the subscriber. This, 
incidentally, is the only reported prosecution under the 
statute,**'* 

In 1951, some five years after the Trieber case, considerable | 
doubt about the authority of that case was created by the | 
opinion of People v, Channel."* In that case Wills, an a 
complice of the defendant, had authorized the police to 
listen upon an extension while he called the defendant. 
The evidence obtained by listening was held to be admis 
sible. Since this was before People v. Cahan,* the evidence | 
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would have been admissible under the normal California 
rule."* However, the court also said that because Wills had 
consented, there was no unauthorized or clandestine taking. 
The requirement of company approval was undermined still 
further in People v. Malotte)* decided after People v. 
Cahan.™ 

In the Malotte case, police officers, suspecting the defend- 
ant of vice activities, rented a hotel room and, using an 
induction coil on the room telephone, recorded a conver- 
sation with the defendant. During the conversation, arrange- 
ments were made for two girls to come to the room for 
purposes of prostitution. Defendant's conviction was af- 
firmed, and the opinion stated that the Channel case had 
established the rule that consent of one party to the tele- 
phone call was sufficient.” 

Another series of cases allows police officers to take over 
a phone used for gambling, accept calls, and testify regard- 
ing them in the prosecution of a gambler who was the pur- 
ported recipient of the calls.'** The leading case, relied upon 
the Goldstein *** case establishing the federal rule that évi- 
dence so obtained cannot be objected to by a person not 
a party to the calls.'** Since the case of People v. Cahan,** 
the California courts have extended the exclusionary rule 
to allow a person to object to evidence obtained by un- 
reasonable search and seizure, even though he was not the 
victim of the illegal actions.**? Goldstein, which was relied 
upon in People v. Kelly,** would no longer be a persua- 
sive precedent, since it relied upon an analogy to the fed- 
eral search and seizure cases. 


Punishment 


A violation of the statute constitutes a felony, and is 
punishable by imprisonment not exceeding one year and/ 
or a fine not exceeding $5000. While the longest possible 
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imprisonment for wiretapping under any state law is a mayj, 
mum of five years,"** the California maximum of one yex 
is the maximum most frequently embodied in the statute, 


New York. Although the basic pattern of law-enforcement 
tapping under court order remains, there were major leg. 
islative changes in the law of wiretapping in this state dur. 


ing 1957 and 1958. These were the result of extended study | 


and hearings by a legislative committee formed as a result 
of the Broady wiretap scandals. It is informative to trace 
the development of New York law to discover how the sys. 
tem was evolved and what changes experience has dictated, 

The general prohibition statute was an adaptation of an 
older malicious destruction statute.""° There were few pros. 
ecutions under the statute," and although there was no 
express exception, it was never considered as applying to 
law-enforcement officers. Consequently, the judge, in dis. 
missing indictments against such officials in 1916, referred 
to the activities of a special wiretap unit in the New York 
City Police Department.’ When the lines of argument 
were drawn in the 1938 constitutional convention, the long 
background of police tapping framed the issue not in terms 
of whether tapping should be allowed, but rather, what 
limitations should be imposed. One group felt that all that 
was needed was a provision similar to the fourth amend- 
ment to the United States Constitution. They relied heavily 
upon a speech Thomas Dewey made shortly before the con- 
vention, in which he indicated that many of his successes 
as a prosecutor could be attributed to wiretapping.’** Gov- 
crnor Lehman, on the. other hand, sent a letter to the con- 
vention recommending a provision requiring a court order 
and an exclusionary rule of evidence for information ob- 
tained without a court order.'** 


Records of the convention are filled with lengthy, and at 
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times acrimonious, debates and compromises. The result was 
a provision which established a system of ex parte orders 
jssued “only upon oath or affirmation that there is reason- 
able grounds to believe that evidence of a crime may be 
thus obtained, and identifying the particular means of com- 
munication, and particularly describing the person or per- 
sons whose communications are to be intercepted and the 
purpose thereof.” *** No exclusionary rule was adopted, how- 
ever. 

In 1942, the ex parte order provision was supplemented 
by the enactment of Section 813a of the Code of Criminal 


Procedure. The statute codified, in many respects, the prac- 


tices in existence at that time.'** However, it was opposed 
by Mayor La Guardia because of the requirement that the 
oath or affirmation be by the “district attorney or of an 
officer above the rank of sergeant.’ ** This was thought to 
be impractical, because it precluded an oath or affirmation 
by the only persons with actual knowledge. On the other 
hand, the Citizens Union of the City of New York thought 
the restrictions incomplete and suggested that orders should 
be opened to public inspection after a reasonable time, when 
there was no longer the possibility that disclosure could 
hamper the investigation.'** The Governor's Counsel, after 
pointing out that the companion bill adopting the exclu- 
sionary rule for illegally obtained evidence had failed to 
pass, thought the procedures satisfactory but felt that the 
failure to adopt criminal sanctions for violations of the pro- 
cedures and the exclusionary rule made the bill deficient.’ 

The statute enacted the requirements of the constitution 
—¢.g., the oath or affirmation must state that there is rea- 
sonable grounds to believe that evidence of crime will be 
thus obtained; it must identify the particular telephone, de- 
scribe the person whose communication is to be intercepted 
and the purpose for so doing. In addition, the statute spec- 
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ified which judges might issue the orders and who migh | yeu 
make the affidavit; gave the judges authority to examin | pury! 
applicants and others in deciding whether to issue an o. Th 
der; set a maximum of six months upon the effectivengy | (ein | 
of an order unless it was renewed; required the delivery of | least 
the papers and order to the applicant; and required the | any : 
judge to keep a copy of the order.’@ | oof ar 

The constitution requires only a statement of a concdy. | tcr."’ 
sion concerning the evidence, and if the judge is to know = of a 
the facts underlying the belief, his power to examine un. _scric 
der oath is essential. Also, it might be noticed that a six ting 
months maximum with power to renew imposes no sub | of t! 


stantial limitation upon the police. n 

The sysem is designed to obtain evidence for the ap al 
prehension and conviction of criminals. It is only natura —in 
that even before Schwartz v. Texas,'“* the New York court fecti 
had admitted disclosures of intercepted communications |} Sect 
over objections based upon Section 605.'*? The opinion in felo 
Harlem Check Cashing Corp. v. Bell‘ was cited and re | ept 
lied upon by Justice Minton in the Schwartz case. | tion 

Also, New York has-never followed the exclusionary rule, — 
As a result, evidence obtained without a court order is also 
admissible.** whi 

One other aspect of the New York law prior to the re 738 
cent (1957) changes is worthy of comment. In the case of foll 
People v. Appelbaum, it was held that a subscriber toa A 


phone could authorize a tap upon it, and that conversa 

tion thereupon could be recorded whether subscriber was 

a party to the calls or not.** This led to the so-called 

“legal wiretapper’’ in New York. Taps authorized by e 

tranged husbands and by employers were standard proce. 

dures, although the question of who was the subscriber in 

the former case, at least, was often difficult to answer. | 
An abortive prosecution for wiretapping led to the enact We 
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ment of a possession statute similar to the possession of 
burglar tools statute, 

The effectiveness of the safeguards of the New York sys- 
tem has been the subject of great difference of opinion, At 
least one judge indicated that he was going to refuse to grant 
any application,’ and another said that the mere mention 
of an order caused judges to break their ribs with laugh- 
ter." Finally, the scandal of 1954 led to the appointment 
of a joint legislative committee,” This group, after a long 
series of hearings and many unsuccessful attempts at get- 
ting statutes enacted, brought about the legislative changes 
of this year. 

The basic pattern of Section 813a of the Code of Crimi- 
nal Procedure remains unchanged, though it is broadened 
in some respects not relevant here; more important, the ef- 
fective period of the warrant is cut from six to two months. 
Section 813b is added to make a police officer guilty of a 
felony, punishable by not more than two years, for inter- 
cepting, overhearing, or recording a telephone communica- 
tion to which he is not a party when he does not have the 
consent of one of the parties or a court order.'* 

The crime of wiretapping is now found in a new section 
which also includes other electronic eavesdropping. Section 
738 (1) of the Penal Law defines an illegal wiretapper as 
follows: 

A person: 

1. Not a sender or receiver of a telephone or telegraph com- 
munication who wilfully and by means of instrument 
overhears or records a telephone or telegraph communi. 
cation, or who aids, authorizes, employs, procures or 
permits another to so do, without the consent of either 
a sender or receiver thereof: ' 


Under this statute. a person may record his own call and 
he may record or overhear the calls of others if he has the 
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consent of one of the parties. It is significant that the sta. 
ute abolishes the rule of the Appelbaum case, since “con. 
_sent of either a sender or receiver’ cannot be equated with 
that of a ‘‘subscriber.’” The section brings the New York 
rule into accord with the federal rule recently established 
in the Rathbun case. 

Sections 739, 740, and 741 except employees of the tele. 
phone company in their normal operations, establish a two. 
year maximum of imprisonment, and define “person,” te. 
spectively. In the last section, the word ‘‘person”’ is defined 
to exclude a law-enforcement officer ‘while acting lawfully 
and in his official capacity.” As noted above, Section 8gib 
covers tapping by police officers. 

Section 742 re-enacts the section defining the crime of 
possession of instruments but is broadened to include all 
instruments for eavesdropping rather than just those for tap 
ping. 

Section 743 is a comprehensive one dealing with obtain. 
ing information from employees and their wrongfully di- 


vulging the same, except when the message is used to per- | 


petrate a crime; fraudulent obtaining of information relat- 
ing to wires, cables, and so forth; and, fraudulent obtain- 
ing of entry into company premises or installations. That 
section creates a duty to report messages which are used to 
carry on an unlawful business or a crime, and the next sec- 
tion places a duty upon a telephone company to report 
eavesdropping to law-enforcement officers. 

Section 745 relates to the court orders issued under 814,. 
It makes disclosures of applications for and other informa. 
tion about those court orders a misdemeanor. The second 
section re-enacts the prior prohibitory statute omitting the 
wiretap provisions which are now covered in the eaves- 
dropping section. Finally, the Code of Civil Procedure is 
amended by adding Section 345a to preclude admission in 
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a civil “action, proceeding or hearing” of any evidence ob- 
tained in violation of Section 813b of the Code of Criminal 
Procedure or Section 738 of the Penal Law. An exception 
is made for disciplinary actions or administrative actions by 
or on behalf of a governmental agency. 

The statute, therefore, establishes police tapping without 
a court order as a crime, but does not exclude divulgence 
in any criminal trial in which it might be relevant. The 
statute also makes clear who may give consent to an inter- 
ception, and attempts to impose an obligation of disclosure 
of violations upon the telephone company and to supple- 
ment the security provisions of the company. It omits any 
consideration of the state-federal problem, does not expressly 
establish any civil liability for offenders, and is obviously a 
compromise upon the evidentiary problem. 


Illinois. Prior to 1957, Illinois precluded a “tap” if done 
“wilfully and maliciously” but there were no reported pros- 
ecutions under that statute.'*? The prohibitory clause did 
not exclude law-enforcement officers, and the state follows 
the exclusionary rule of evidence in search and seizure 
cases.*** 

In 1957, the legislature enacted a comprehensive elec- 
tronic eavesdropping section which includes wiretapping.'** 
This statute makes such eavesdropping a crime if done 
“without consent of any party thereto.’ This has been said 
to require the consent of all the parties to the. conversa- 
tion.'** However, the phrase would appear to be equally 
consistent with a holding that the consent of any party to 
the conversation would be sufficient. 

The statute differs from the federal statute in that either 
overhearing or divulgence is punishable separately. Also, it 
expressly purports to cover federal agents. Insofar as over- 
hearing is sufficient to violate the act, the various theories 
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established by former United States Attorney Generals 
legalize tapping by members of the Federal Bureau of Jp. 
vestigation are inapplicable. On the other hand, any attemp | 
of a state to limit the federal officers’ acts pursuant to cary, | 
ing out their jobs would raise serious constitutional diff. | 
culties." | 
The Illinois act attempts to ensure its enforcement by | 
precluding evidence obtained in violation of its terms; by } 
providing for injunctions and punitive and actual damages; 
and by requiring the telephone company, subject to the pay. 
ment of reasonable costs, to furnish whatever services it may 
have at its disposal to detect electronic eavesdropping. 


gal situation in these states is relatively uncomplicated. In 

most instances, the statutes have not been used for prose 

cutions to any extent, and case law is negligible. 
Louisiana: Louisiana's statute says: 


No person shall tap or attach any devices for the purpow 


owner... .8 


The statute expressly does not apply to law-enforcement 
officers. Consequently, of course, no evidentiary problems 
would arise concerning an exclusionary rule. Violation of 
the statute by private persons constitutes a misdemeanor, 
punishable by a maximum fine of $300 or a maximum im- 
prisonment of three months. Because of the lightness of the 
punishment provided by the statute, when a private detec 


mayor of New Orleans, the district attorney turned the prot 
ecution over to the federal authorities for prosecution un- 
der the more severe Federal Communications Act.’ 
Massachusetts: This state's statute outlaws wiretapping to 
‘procure any information concerning any official matter or 


Louisiana, Massachusetts, Nevada, and New Jersey. The le. [ 


| 


of listening in on wires... without the consent of the | 


tive recently was arrested for tapping the telephone of the © 


a 
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$ to injure another,” except when authorized by the attorney 


In general or a district attorney.” It is doubtful if police wire- 
tapping without such authorization would fall within the 


= | prohibition because of the limitation quoted above. 
Try. * > 2 ° * 
lif. | we significam variations are apparent in the statute. It 


is the only state statute which establishes a system of au- 
te | thorization by the legal officer of the state or district. In 
b | this regard, the statute was upheld against a claim that 
it constituted an unconstitutional delegation of legislative 


as power.” Legislation requiring a court order was vetoed by 
> Governor Herter.” In addition, it is the only state statute 


| sufficiently broad to allow an authorization of a tap by a 
| private citizen. 
le | Nevada: Nevada enacted a new statute in 1957. It is of 
In =the New York court order type, but makes substantial 
Ofe- changes even from the present New York statute.’ The 
| order may issue only if “there are reasonable grounds to 
believe that the crime of murder, kidnaping, treason, sab- 
0K otage or crime endangering the national defense has been 
the committed or is about to be committed”; there are similar 
grounds to believe that evidence will be obtained; and, no 
| other means are readily available. 


a The Nevada statute also adopts an exclusionary rule in 
ot all proceedings for evidence obtained in violation of the 
i act. This provision, by the words “directly or indirectly,” 
rm obviously adopts the rule of the second Nardone case. An- 


th other evidentiary limitation is that evidence obtained un- 
© | der a court order is admissible only if related to one of the 


eG above-listed crimes and then only in a criminal trial or 
the Grand Jury inquiry into that crime. Other differences are 
~ that Nesada limits a renewal order to thirty days and, in 
- some respects. has a more. complete disclosure section. Ne- 

| vada does not have provisions comparable to those in New 
to | 


York which require the telephone company to report vio- 
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lations or to augment the company’s security system. Nei. | 


ther state includes a tap with the consent of one of the 
parties to the call within its prohibitory section; both in. 
clude other forms of eavesdropping; and the sixty-day lim. 
itation upon a court order in Nevada does not differ ma. 
terially from New York's two months. 

New Jersey: The New Jersey statute precludes wilful 
and malicious tapping.’* Although there is no provision for 
law-enforcement activity, the prosecutor of Union County 
claimed that in intercepting telephone messages to ferret 
oug and to solve crimes he could not be acting ‘wilfully 
and maliciously.” In Forbes v. Morss, the New Jersey Su- 
preme Court disapproved the prosecutor's position, although 
such a ruling does not appear to be necessary to the deci- 
sion.*** This is an important ruling insofar as those terms 
are extensively used in statutes. 

New Jersey's statute, which expressly prohibits divulgence 
as well as tapping, has been classed as an evidentiary stat- 
ute.** 

Other interpretations of the statute have held that a re- 
cording taken by one of the parties does not come within 
the statute,’ and that it does not apply to a company 
switchboard operator who listens to a conversation and dis- 
covers a conspiracy to defraud that company.’ 

Although it is not relevant, perhaps, in view of the ex- 
press statutory provision against divulgence, New Jersey did 
not follow the exclusionary rule in unreasonable search and 
seizure cases. However, the most recent New Jersey Supreme 
Court opinion does appear to leave open the question of 
what the results will ‘be where police activities are more 
than technical errors.’** 

Pennsylvania: Until recently the Pennsylvania law con- 
sisted solely of a statute relating to telephone employees.” 
However, in Commonwealth v. Chatt, wherein the defend- 


ant hh 
Penn: 
Nissi 
such 
sion 
const 
court 
opin 
divul 
upon 
not ! 
in Sc 
crim 
Min 
was 
cred 
In 
toOTyV 
or te 
ties 
ing 
the 
1 
whi 
thes 
Cow 
oa 
a fe 
pre 
inte 
ay 
me 
fro 


Nei- 
the 


‘im- 
ma- 


ful 
for 
nty 
Tet 


1in 
ny 
lis- 


eX: 
lid 
nd 


ne 


re 


149 


d- 


WIRETAPPING 1741 


ant had objected to the use of police wiretap evidence, the 
Pennsvivania Supreme Court athrmed the trial court's ad- 
mission of ‘evidence.’ Pennsylvania had no statute against 
such police activity and does not follow the federal exclu- 
sionaty rule in any event. The fact that divulgence might 
constitute a federal crime under Section 605 bothered the 
court. However, Chief Justice Stern wrote the majority 
opinion and went to great length to conclude that such a 
divulgence was not a federal crime. Reliance was placed 
upon the fact that the United States Supreme Court would 
not make such evidence available to the states, as was done 
in Schwartz v. Texas," and still hold divulgence a federal 
crime.**? Of course, this overlooks the statement in Justice 
Minton’s opinion in the Schwartz case that such disclosure 
was a federal crime. Justice Stern's view seems wholly dis- 
credited by Benanti v. United States.'** 

In 1957, the Pennsylvania legislature enacted a prohibi- 
tory statute.’7* It was made a crime to intercept a telephone 
or telegraph communication without the consent of the par- 
ties thereto; to install or employ any device for overhear- 
ing or recording such communications; or to divulge or use 
the contents of such an. intercepted communication. 

The draftsmen were obviously aware of the problems 
which have arisen under the federal statute. As a result, 
they expressly required the consent of both parties to the 
communication; they expressly covered governmental em- 
plosces; they defined divulgence as including divulgence to 
a fellow employee or governmental official; and they ex- 
pressiv made evidence obtained as a result of an unlawful 
interception inadmissible except in a suit or prosecution for 
a violation of the act. It might be noticed that the require- 
ment of the consent of both parties is a different result 
from that reached in Rathbun v. United States under Sec- 
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tion 605.‘ The attempt to control federal emiployees ac, 
ing on behalf of the federal government raises doult x 
to the legislature's power. Preventing the institutionaliz. 
tion of divulgence between government employees, such a 
the Attorney General's opinion has established in relation 


to Section 605, is not as necessary under a statute in which | 
either the interception or the divulgence is criminal. Up. | 


der the Pennsylvania statute, unlike the situation unde 
Section 605, the agent would be guilty of a crime for the 
interception alone.‘"¢ 

Two other provisions are significant. The express allow. 
ance of evidence obtained by an unlawful interception into 


a suit or prosecution under this act anticipates the problem | 


in United States v. Gris" Also, a civil remedy is expressly 
given to the victim, and, equally important, minimal dam 
ages of $100 and reasonable attorney fees are allowed. 


TRENDS AND INNOVATIONS 


Although some jurisdictions are to the contrary, a study 
of proposed legislation on both the federal and state levels 
indicates a trend toward prohibition of tapping, with an ex 


ception for law-enforcement officers under court order. The 
federal government leans toward limiting law-enforcement 


tapping to specific crimes, but on the whole, such a tend- 
ency is not shown on the state level. 


Another significant tendency is the definition of the pro 


hibited activity so as to exclude interceptions with the con- 


sent of one of the parties. This cp be a recognition of > 


basic business necessity. 
Statutes have existed for years, but enforcement i is negli- 
gible. This, of course, indicates two basic means of improve- 


ment. In the first place, steps to improve enforcement of | 
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the criminal statutes must be considered, and secondly, aux- 
iliary methods of preventing the undesirable conduct should 
he investigated, 

In the first group of innovations are those which extend 
the area of criminality, such as the New York possession 
statute. It might be noted that no state statute requires both 
an interception and a disclosure of use, as does the federal 
statute, Another example of extension of criminal liability 
is New York's attempt to foreclose leaks of necessary infor- 
mation, such as cable numbers, to prospective tappers. 

Another type of statute in the criminal enforcement area 
is the requirement, under criminal sanctions, placed upon 
telephone companies and private detectives to report vio- 
lations. It is obvious that many violations never become 
known, and improvement of discovery procedures is essen- 
tial, 

On the other hand, it is apparent that criminal sanctions 
are inadequate to prevent this activity, Consequently, the 
tendency has been to adopt the exclusionary rule of evi- 
dence, presumably to destroy the incentive for tapping, An- 
other non-criminal sanction is to provide for civil liability 
on the part of the tapper. Since damages may be difficult 
to prove, the statutes provide a minimum amount—usually 
$i000, One proposal provided for a forfeiture of $1000 in 
acriminal trial, the amount to be given the victim in ad- 
dition to any sum he may recover in a civil action, Hlinois 
does not establish a minimum but allows punitive damages 
and extends the liability to people other than the tapper.'" 

Although the emphasis has been upon establishing a court 
order system, little progress has been made in refining the 
prerequisites to avoid abuse, The only significant change in 
relation to court orders has been to limit their duration, 
As was mentioned above, some states have adopted exclu- 
sionary rules of evidence unless such evidence was obtained 








1744 WIRETAPPING 


under court order. The Nevada limitation of admissibility 
to specific crimes, even then, may be significant to the ey. 
tent that the ambiguities of the prerequisites make possible 
“fishing” expeditions, or the transferring of an order from 
one situation to another. It appears to be a fairly safe pre. 
diction that the New York statute imposing criminal lia. 


bility for police who tap without an order will be ineffec. | 


tive. Prosecutions for other types of police abuse do not 
demonstrate any reason for optimism for the New York ex. 
periment. 

Finally, the case of Benanti v. United States is leading 
to a long overdue appraisal of the relationship between the 
federal and state laws. Whatever the result of such an ap. 
praisal may be, it should eliminate the inconsistencies and 
the confusing blind spots that have existed. It is to be ex. 
pected, however, that the states having laws permitting wire. 
tapping will preserve the status quo, being confident that 
the declaration of the Supreme Court will not be imple. 
mented by federal prosecution. 


EAVESDROPPING 
Analysis 


As has been previously mentioned, wiretapping is only a 
specialized form of eavesdropping. The first part of this sec- 
tion should attempt to delineate the meaning of this term 
and to establish what have been, or should be, the outer 
limits of the individual's right to privacy. Reference to the 
wiretap law is helpful, therefore, in this regard. 

It was there demonstrated that the majority of courts and 
legislators felt that the right of privacy did not extend to 
instances where one party to a conversation had consented 
to a third party overhearing it. Standard rules of evidence 
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support this position save for the limited exceptions relat- 
ing to confidential communications. Under the law of evi- 
dence the other party to a conversation can testify, and 
even be compelled to testify, as to conversation when the 
declarant is a party to a suit and his opponent wants to in- 
troduce the statement against him,'’® unless it was made 
within the confidential communication. Also, of course, the 
other party to the conversation can normally repeat it to 
whomever he chooses without fear of legal liability. In short, 
a person is bound at his peril to evaluate the reliability 
of those with whom he converses. As a consequence, if the 
third person overhears with consent of one of the parties, 
the non-consenting party can complain only insofar as there 
are now two witnesses to his statement rather than one, 
and the second may be more credible than the first. Of 
course, to the extent that the overhearing party is actually, 
as opposed to ostensibly, more credible, the non-consenting 
party may not complain. In a non-evidentiary sense, he can- 
not complain, since presumably the overhearing party is 
receiving an authentic version, rather than the garbled or 
slanted version that the other party might impart to him. 

If the third party overhears and records the conversation, 
the non-consenting party can complain about the unfore- 
seen fact of making permanent his statement, about the pos- 
sibility of alteration if such a possibility exists, and about 
the greater convincing power of the evidence in his own 
voice. These additional factors seem to differentiate this sit- 
uation, but the only substantial cause of complaint is the 
greater convincing power of the evidence if it has in fact 
been altered. Therefore, the above analysis would appear 
to justify the conclusion that eavesdropping violates a sub- 
stantial interest of the declarant only where it is not con- 
sented to by either party to the conversation or where the 
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conversation is within those relationships wherein the lay 
protects confidential communications. In the former sity. 
tion, the declarant has no chance to rely upon his evaly, 
tion of the integrity of the person he is addressing. In th 
latter, the law may protect him evidentiarily, at least, i 
spite of his mistaken reliance.” 

From this it necessarily follows that the police informer 
system violates no rights at least insofar as the informen 
operate upon information given them by persons who are 
either unaware of their position or unconcerned about it 
Cellmate informers, and others who may affirmatively mis 
lead, may be in a different position, because of the active 
deceit practiced in obtaining the confidence of the decla 
rant. Such tactics are used, of course, and the unfavorable 
reaction sometimes created may be more against ‘dirty busi- 
ness’ on the part of the government than based upon a 
belief that the declarant’s right to privacy has been vio 
lated. Consequently, although serious legal problems aris 
concerning the credibility of informers," they will not be' 
treated separately herein. 

Another area of the law wherein the apparent relation to 
the subject at hand fades upon close analysis is the defense 
of entrapment. Accepted dogma in the area is that the in 
tention to commit the crime must originate in the mind 
of the police officers.* Since the victim of the entrapment 
would have committed no crime, had he not been entrapped, 
it would be ludicrous to pay police to instigate the very 
activity that society has attempted to prevent by the estab 
lishment of criminal sanctions.” Justice Roberts's concur 
ring opinion in Sorrells v. United States is representative 
of another approach to entrapment—that of keeping the tem- 
ple of justice clean.’ Neither of these theories of the de 
fense relates to the privacy of the individual. 
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History 

The history of eavesdropping as a crime is an interest- 
ing example of a common-law crime which all but disap- 
peared from the books, only to emerge in a new social con- 
text in a new and invigorated form, The last English case 
was apparently in 1390, but Blackstone and others have kept 
the crime alive by mention of it in their texts. The crime 
was recognized by some early American cases in Tennessee 
and Pennsylvania, as well.’** 

The Tennessee cases are so cursory as to be of no value." 
However, the Pennsylvania case is more interesting. In that 
case, the judge instructed, “Did he go there and listen, with 
the intent’ to frame slanderous tales? . . . and if you are 
satisfied that he did listen with that intent, you may con- 
yict him on the indictment.” However, it was added that 
“some evidence has been offered to show that the owner 
of the house—the husband—gave this man authority to watch 
his wife. If he did so, as he had a right to do, the defend- 
ant should be acquitted. There is no law that can prevent 
a husband from constituting a watch on his wife.” 

Blackstone (4 Commentaries ch. 13, 85 (6)) defined the 
offense as follows: 


, 


Eaves-droppers, or such as listen under walls or windows, or 
the caves of a house, to hearken after discourse, and thereupon 
to frame slanderous and mischievous tales, are a common 
nuisance and are punishable at the court-leet; or are indictable 
at the sessions, and punishable by finding sureties for their 
good behavior. 

The definition, like those of the other nuisance offenses, 
requires that the act be “habitual.” It has been held that 
an indictment alleging only one instance is defective.” 

The former New York statute, one of the few for a long 
period of time, made some attempt to modernize the Black- 
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stonian definition, but has been described as inept.’ It reaq 
as follows: . 


Penal Code, Section 721. A person who secretly loiters abou 
a building, with intent to overhear discourse therein, and t 
repeat or publish the same to vex or annoy or injure othen, 
is guilty of a misdemeanor. 


The Joint Legislative Committee soon found that ele. 
tronic devices had made modernization of the concept ¢. 
sential.*** As has been previously mentioned, improvement 
of this area of the law was a major change of the 1957 leg. 
islation, and it was changed again in 1958. The necessity 
of revitalized controls in this area is recognized in the Cali. 
fornia committee reports.’ 


Federal Law—Eavesdropping 


There are, of course, no federal common-law crimes, and 


there is no general federal eavesdropping statute. As a con. | 


sequence, whatever law exists is a result of evidentiary prob. 
lems. Evidence obtained by wiretapping was attacked in 
Olmstead as acquired by a violation of the fourth amend- 
ment. Wiretapping was claimed also to be “dirty business,” 
To the extent that morally the act is bad, the Supreme 
Court has the power to control it by the refusal to admit 
the fruits thereof. An example of this power is the doctrine 
of the McNabb case relating to confessions obtained prior 
to a preliminary hearing which has been unnecessarily de. 
layed.'** The case of Rea v. United States discussed above, 
is another manifestation of the same power. 

In discussing Olmstead v. United States,’** it was pointed 
out that the majority apparently relied upon three factors 
in holding that wiretapping was not an unreasonable search 
and seizure. These were, first, that there was no seizure of 


a material thing or of a person; second, that the speaker in- | 
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tended to have his voice go outside of the room; and third, 
that there was no trespass upon the defendant's property. 
The first factor is always present in eavesdropping. Differ- 
ent consequences may follow, however, dependent upon 
whether all three requirements are considered essential to 
the holding or whether the first plus either the second or 
the third is sufficient. 

In Goldman v. United States,'** also discussed in relation 
to wiretapping, the federal agents had first entered the of- 
fice of defendant to install a dictaphone. In addition, the 
officers had used a detectaphone against the wall of his of- 
fice. The use of the detectaphone did not require a physi- 
cal trespass. The dictaphone did not work, but the detecta- 
phone did. Officers overheard and made notes of defendant's 
conversation by means of the latter instrument. Their testi- 
mony was admitted at trial, and the defendant was con- 
victed. The conviction was affirmed. 

Justice Roberts, writing for the majority, accepted the 
finding that there was no use of the information obtained 
by the trespass. As a result, the first and third tests of the 
Olmstead case were met. Concerning the attempt to dis 
tinguish Olmstead on the basis of the lack of intent that 
at least some of the conversation should go beyond the con- 
fines of the room, Justice Roberts said: 


We think, however, the distinction is too nice for practical 
application of the Constitutional guarantee, and no reasonable 
or logical distinction can be drawn between what federal of- 
ficers did in the present case and state officers did in the 
Olmstead case.'*" 


If the defendant's position had been accepted in its en- 
tirety, the practical problems would not have arisen, The 
statements made over the telephone would have been inad- 
missible because of Section 605, and the remainder, since 
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there was no intent that the voice go outside of the 
would have been inadmissible under the normal eulalll 
ary rule associated with unreasonable searches and seizures, 
_ Justice Murphy in his dissent takes the two-pronged po. 
sition that Olmstead should be overruled but if not, the 
Olmstead case is not controlling because of the lack of the 
necessary intent. 

Ten years later the case of On Lee v. United States 
was decided. In that case an informer, who was apparent} 
of extremely low credibility, entered On Lee’s laundry sad 
engaged him in a conversation. Unbeknownst to On Lee, 
there was a small radio transmitter upon the informer which 
broadcast the discussion to a treasury agent some distance 
away. No recording was made of the conversation, but the 
agent was allowed to testify as to the contents of the pur. 
ported conversation. The trial judge’s ruling was affirmed 
by the Supreme Court. 


On the basis of the analysis above, it might be argued | 


that the conduct was not eavesdropping because of the in- 
former's obvious consent. However, this was not mentioned 
in the opinions. The majority opinion, written by Justice 
Jackson, followed the prior decisions holding that there was 
no violation of the fourth amendment and refused to con- 
trol this type of activity by police through the exclusionary 
rule, The defendant contended that the doctrines of tres. 
pass ab initio and the vitiation of consent by fraud sufficed 
to create the requisite trespass. These contentions were dis 
missed because it was deemed to be unwise to introduce 
the niceties and complexities of the tort law into an evi 
dentiary ruling.” Justice Black dissented upon the theory 
that the Court should control police activities; Justice Frank- 
furter dissented upon the grounds that lawlessness begat law- 
lessness; Justice Douglas confessed error in joining the ma- 


jority in Goldman and thought it should be overruled along | 
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with Olmstead; and Justice Burton's dissent, concurred in 
by Justice Frankfurter, stressed the fact that the conversa- 
tion took place in On Lee's store. The On Lee case has 
been followed in a variety of situations.?°° 

The case of People v. Irvine,? although a due process 
case, seems to establish that if there is a trespass, the eaves- 


—— -- 


dropping constitutes an unreasonable search and seizure.* 


In that case, the police made keys to Irvine's front door, 
surreptitiously entered and installed a microphone, and 
drilled holes in the roof to run the wires to a listening 
post. When results were not satisfactory, a second entry 
was made to transfer the microphone to the defendant's 
bedroom. Betier results were apparently obtained in the 
new location. When enough had been heard, the police 
once again let themselves in, arrested the defendant, and 
seized evidence of the crime. The entire Supreme Court 
considered this an unreasonable search and seizur€“and a 
violation of defendant's civil rights, even though the ma- 
jority followed Wolf uv. Colorado,” thereby refusing 'tatre- 
verse the conviction. 


State Statutes 


The New York statute upon eavesdropping was thought 
by the Joint Legislative Committee 7* to be clearly inade- 
quate. By far the great majority of states had n> statute 
of any kind.*** Of course, eavesdropping as a crime re- 
mained a possibility in those states retaining the common- 
law crimes in addition to the statutory offenses.?” 

California’s statute prohibits the installation of a dicto- 
graph in a group of listed places and vehicles (the lists ap 
pear to be an attempt to be all-inclusive) without the con- 
sent of the “owner, lessee or occupant.” 7°? An exception is 
created for “regularly salaried peace officer(s),” acting with 
the authorization of the department head or district attor- 
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ney, when necessary in detecting crime and apprehending 
criminals. 


The ambiguities in the statute are obvious. Is the cop. 


sent of the owner necessary if there is a lessee, Or vice versa) | 


The term “dictograph” does not seem to include the use 
of a Minifon, a short-wave radio transmitter as in On Lee 
and countless other devices. The legislature chose not to 
extend the coverage to eavesdropping in the open. The 
term “regularly salaried peace oflicer(s)’’ is unduly confus. 
ing and would appear to confound police if they desire to 
hire specialists to do the job.?°* 


It should be noted also the statute does not require an. 


actual overhearing or recording, since the condemned act 
is the installing or the attempt to install. The emphasis 
upon the place also means that no concern is demonstrated 
for the distinction between the situations where one party 


to the conversation knows of the device and where neither | 
does. Obviously, the conversation may not involve the per. | 


son whose consent is required. This is most apparent if 
only the owner's consent is necessary in leased premises. 


Prior to People v. Cahan,” it probably made little dif. | 


*ference whether the requirements of the exception were 
met, because the evidence was admissible in any event, and, 
apparently, the statute wasn’t enforced. However, after that 
case adopting the exclusionary rule new significance was 
given to its ambiguities and limitations. 

The vehemence of the United States Supreme Court opin- 
ion in Jrvine v. People **° probably triggered the reconsider- 
ation of the exclusionary rule.?"* It also impressed upon the 
California courts that the statutory exception could not 
make legal invasion of the constitutional rights of the de- 
fendant.?"? 


New York's former statute has been set forth above, and, 
since it has undergone extensive changes, needs no further 
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comment. North Dakota's statute is similar to the old New 
York enactment.*"* 

The Massachusetts statute, like New York's, requires a 
“secret” hearing or an attempt to overhear secretly.*** Like 
the California statute, it refers to a particular device—i.e., 
“dictograph or dictaphone,” but it does add ‘or however 
otherwise described, or any similar device or arrangement.” 
It is dubious if Minifons and the like come within these 
phrases. This doubt is fortified by the requirement that the 
secret overhearing be in “any building.” Therefore, since 
California includes things other than buildings, the Massa- 
chusetts statute is narrower than California's. 

While California punishes the installation and the Massa- 
chusetts statute requires at least an attempted overhearing, 
the difference is, in part at least, compensated for by the 
Massachusetts statute's making proof of installation a prima 
facie case of the commission of the crime.?** 

Two exceptions appear in the statute. The act is not crim- 
inal if done with the written consent of the attorney general 
or district attorney.”** In addition, the prima facie section 
contains the following “but nothing contained in this or the 
two preceding sections shall render it unlawful for any per- 
son to Install and use such a device on premises under his 
exclusive control.” Presumably this ambiguous statement is 
designed to allow normal business practices. It must mean 
that installation under such circumstances does not prove 
a prima facie crime, but it does not necessarily mean that 
the installation can be used to overhear secretly.?*? 


‘ 


Recent Recommendations and Changes 


Five states, at least, enacted recent legislation in the eaves- 
dropping area. Two of these states, however, enacted very 
limited legislation. Massachusetts prohibited eavesdropping 
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upon juries.*** The statutory requirements for conduct to 
fall within it are the same as those found in the general 
statute, except that this statute requires “intent to procure 
any information relative to the conduct of such jury o 
any of its members.” The statutory maximum penalty jy 
five years or $5000 or both, whereas in the general section 
the statutory maximums are two years or $1000 or both. 

California enacted a statute prohibiting eavesdropping 
without the consent of all parties where one party is either 
in the custody of a law-enforcement or other public agent 
or is on the property of a law-enforcement agency or other 
public agency and the conversation is with his attorney, te. 
ligious adviser, or licensed physician. The obvious thrust 
of the statute is to protect certain confidential relationships 
under circumstances in which police officials have sometimes 
violated them. This statute, in these prescribed circum. 
stances, negates the police exception found in the regular 
eavesdropping statute. 

The above two statutes represent only reactions to lim- 
ited abuses. However, the California statute, which was only 
a minor part of the legislation offered, followed a lengthy 
report of the California legislative committee which came 
to the following conclusion: 


In summary, the implicit physical restrictions of the present 
telephone system to its actual lines indicates present statutory 
provisions on wiretapping have generally been capable of 
keeping abreast of scientific developments ih that field thus far. 
The law of bugging, however, is in need of clarification ina 
number of respects, and will have to be frequently reviewed 
in the light of developing technology.??° 


While not as satisfied with the law of wiretapping, the 
New York committee stated even more emphatically the 
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need for revision of the eavesdropping law in the light of 
modern techniques. It is significant that these two com- 
mittees have had extended hearings and both arrived at the 
same conclusion. 

Two different sets of bills were introduced into the Cali- 
fornia legislature. The bill introduced by the committee 
was the one adopted, and there was another which attempted 
to clarify difficulties in the general bugging statutes. The 
latter statutes gave the right to grant consent to the in- 
stallation to the person “having primary right of posses- 
sion.” In cases of leases and tenancies, the man who has 
contracted for right of possession has the primary right dur- 
ing lawful occupancy. In addition, a warning must be posted 
on the premises involved in letters six inches high. Similar 
posting is required if the electronic recording is to be made 
in a public place. This appears to be a major extension of 
control. Exceptions were included for regularly salaried po- 
lice officers, deaf persons, and employees of utilities.*** This 
bill was passed by the legislature, but vetoed by the gov- 
ernor on the ground that it exempted police from its cov- 
erage. 

A second set of bills were introduced, but not passed. 
These would have prohibited recordings unless there was 
consent of both parties to the conversation or an ex parte 
court order. It was expressly provided that the court order 
could not authorize either a trespass or a wiretap and that 
evidence obtained in violation of the statute was inadmis- 
sible.** Incidentally, this is similar to the Nevada legisla- 
tion which extended a system of court orders to eavesdrop 
ping.*** 

New York redefined eavesdropping to include wiretapping 
and recording or listening to the deliberations of the jury 
as well as in the following manner: 
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§ 738. Eavesdropping 
A person: 


(2) not present during a conversation or discussion who 
wilfully and by means of instruments overhears or re. 
cords such conversation or discussion, or who aids, 
authorizes, employs, procures or permits another so to 


do, without the consent of a party to such conversation 
or discussion; 274 


The section defining “person” for the purposes of this 
article in the 1957 act excluded a law-enforcement officer 
“while acting lawfully in his official capacity in the investi- 
gation, detection or prosecution of a crime.” The police, 
therefore, were obviously not hindered in relation to the 
activities covered by the quoted section. 

However, in 1958 appropriate amendments were made to 
bring police officers within the eavesdropping section and 
to broaden Section 813a of the Code of Criminal Procedure 
to provide for the issuance of court orders to law-enforce- 
ment officers for the purposes of eavesdropping.”** Approval 
of a court order system was achieved by allowing such eaves- 
dropping without an order if there is not time to obtain 
it.77* In such a case, an order must be sought within twenty- 
four hours of the time that the eavesdropping is commenced. 

The terms used are all-inclusive, but it is significant that 
the consent of one of the parties is sufficient to authorize 
the conduct. This differs from both proposals in California. 
In the first California proposal mentioned above, the con- 
sent of the person who has the right of immediate posses- 
sion may mean that neither party to the conversation may 
have consented, but the posting requirement is obviously 
designed to give both parties warning. The second Califor- 
nia bill required the consent of both. 
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The phrase ‘not present during a conversation” in the 
New York statute is novel. Clearly, in a face-to-face con- 
yersation between A and B, A could record without B’s 
consent. However, suppose 4 and B are having a conver- 
sation and C is in the room. Is C present during the con- 
versation if it is loud enough for him to hear? It could be 
argued that 4 and B, by conversing with him in the room, 
run the risk of his overhearing. Obviously that would not 
be true, however, if C’s presence is not known to them or 
if his position is such that they reasonably believe he could 
not hear. The meaning of the phrase is ambiguous enough 
to preclude prediction as to the precise effect of the provi- 
sion. 

Nevada enacted a statute which reads as follows: 


Except as otherwise provided in Section 7, no person shall 
intrude upon the privacy of other persons by surreptitiously 
listening to, monitoring or recording or attempting to listen 
to, monitor or record, by means of any mechanical, electronic 
or other listening device, any private conversation engaged in 
by such other persons, or disclose the existence, contents, sub- 
stance, purport, effect or meaning of any such conversation so 
listened to, monitored or recorded, unless authorized to do so 
by one of the persons engaging in the conversation.??" 


The Nevada prohibitory section applies to eavesdropping 
by police officers.?** However, the Section 7 referred to in 
the quoted section allows such overhearing under a court 
order. The court order provision is of the standard variety, 
but it is limited to murder, kidnaping, treason, sabotage, or 
crime endangering the national defense. It also requires that, 
where the application is upon information or belief, the facts 
giving rise to the belief must be set forth. 

The Illinois statute of 1957 2 has been discussed in the 
wiretapping section of this report. That discussion is rele- 
vant here because all the sections are equally applicable to 
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wiretapping and electronic eavesdropping. Suffice it'to ay 
at this juncture that all electronic eavesdropping is pro. 
hibited and no — is made for law-enforcement of. 
ficers. 


Recordings ag Evidence 


Evidence obtained by wiretapping is still admissible in 
some state courts,** and evidence obtained by other form; 
of eavesdropping is generally admitted. In addition, r. 
cordings are used in other types of situations which raig 
the question of their admissibility.** Assuming proper av. 
thentication, recordings are generally allowed into eyj. 
dence.** The problems of authentication do not. appear 
to be novel.** It is necessary to identify the voices and to 
lay the foundation that is normally required for the in. 
troduction of real or demonstrative evidence. 


Best Evidence. The best evidence rule's application takes 
several forms. For instance, it has been held that the origi. 
nal recording is the best evidence, so that a reproduction 
is not admissible ** unless production of the original is ex. 
cused.*** However, people overhearing the conversation may 
be allowed to testify as to it even though a recording was 
made.**" | 

A different problem arises when the question of the ne. 


cessity of recording is considered. A proposed Missouri stat- 


ute would allow only a recording of a statement obtained 
by eavesdropping.** A similar suggestion was voiced by 
Louis B. Schwartz." This seems to be justified, in part at 
least, by the unfortunate aftermath of On Lee v. United 
States.?* 

In the On Lee case, the defendant was convicted upon 
the testimony of a government agent relating to a conver- 
sation between On Lee and an informer, which the agent 
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purportedly heard by means of a short-wave radio attached 
to the informer. After conviction, On Lee moved for a new 
trial on the grounds of an affidavit by the informer that 
no such conversation took place. It was also alleged that 
the agent had been released from the government service 
for improper acts.*** The motion was denied. 

If the allegations contained in the motion were true, there 
is serious doubt concerning On Lee's guilt. Such doubts 
might have been impossible if a recording of the conver- 
sation had been required. Assuming, however, a desire to 
fabricate, recordings may be altered to turn innocuous con- 
versations into incriminating statements, and if this is done 
expertly, there is little danger of discovery. Consequently, 
the value of a recording as a safeguard is greatly minimized. 


Procedure. It has been urged that the recording first be 
played for the judge out of the hearing of the jury.**? This 
gives the judge the opportunity to determine its clarity, to 
have irrelevant and possibly prejudicial material expunged, 
if possible, and to rule upon other objections. The obvious 
advantage in such a system is to preclude the possibility of 
a misirial caused by the jury's hearing prejudicial evidence. 

It has been held that the question of whether the record- 
ing is clear enough to aid the jury is within the discretion 
of the trial court.2** Also, it has been held that a recording 
is not rendered inadmissible merely because it contains. ir- 
relevant material which cannot’ be eradicated.*** 

Another problem which could be decided at the hearing 
without a jury is whether the recording is complete. Some 
courts have held that the parual nature of the recording 
does not render it inadmissible“ but the Pennsylvania Su- 
perior Court has indicated a contrary opinion? 

If the recording is to be admitted into evidence, it can 
be played to the jury in the trial. It is an approved prac- 
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tice in New York to give the jury typed transcripts of th 
recording to follow as the recording is played.**? Whether 
this procedure is followed or not, it has been recommende/ 


that the clerk make a copy of the recording as it is played | 


This suggestion would obviously facilitate the making of ; 
record for appeal. 

The person against whom the recording is being intro. 
duced may call an expert witness to attack the authenticity 
of the recording.*** The real question is whether the ex. 
pert is entitled to examine the recording prior to trial, |t 
has been stated that such recordings do not come within 
the federal rule for discovery in criminal matters.?*° Many 
alterations, if discoverable at all, can be discovered only after 
testing. Therefore, it appears desirable to allow the oppos 
ing party’s expert to examine and test the recording prior 
to trial. 

Added weight is given to recordings by the rule which 
allows the recording and the instrument upon which it is 
played to be taken to the jury room.*? Jurors may have 
only a hazy memory of the testimony while the facts in the 
recording can be checked constantly. This is true, of course, 
of all real evidence and serves only to demonstrate, once 


again, the necessity of great care in the use of this type of 
evidence. 


VISUAL OBSERVATION 


Unreasonable Search and Seizure 


Here, as in electronic eavesdropping,**? the presence of a 
physical trespass upon a constitutionally protected area is 
crucial. If the observer has committed no trespass to attain 
the position from which the observation is made, there is 
no unreasonable search and seizure. Consequently, it is ap 
parently permissible to look into windows,*** through tran- 
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soms,2** and even through peepholes in the door.?** Also, it 
is apparently permissible to use a searchlight,?%* a flash- 
light"? or binoculars in making the observation.?* 

The scope of protection is circumscribed by the normal 
limitations upon the constitutional provision. For example, 
it is not every trespass that will constitute a violation. A 
trespass upon the property of the defendant does not in- 
validate the testimony of the observer if it did not consti- 
tute a trespass upon the curtilage, even though the facts 
observed took place within the curtilage.2* Presumably the 
protection extends to other constitutionally protected areas 
if the fact of trespass thereon is shown?" 

Clearly, if observation is alter a wrongful invasion of the 
home, the trespasser may not testify as to what he sees.?* 
This is true even though the things seen are in plain view 
and even though the invasion is labeled an inspection rather 
than a search? 

It is difficult to establish a consistent theory in the cases. 
The Maryland court, in deciding that there was no unrea- 
sonable search and seizure. indicated that it was because the 
act was done where the possibility of observation was ap- 
parent.** It is probably true that the actor's privacy should 
not require another to close his eyes to the obvious. On 
the other hand, such a theory would not justify the hold- 
ings saying there was no unreasonable search and seizure 
within the constitutional provision in cases wherein the ob- 
servation was possible only by peeping through transoms or 
peepholes, or by the use of artificial aids to sight, or by a 
civil trespass upon lands other than the curtilage.2** In such 
cases, the actor most probably assumes privacy. 

Courts have recognized, however, that the policy of the 
amendment would be undermined if the persons conduct- 
ing an illegal search could testify as to their observations 
instead of seizing the things observed.?* Similarly, although 
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photographs are generally admissible,* photographs taken 
during the process of an illegal search will be suppressed, 


Visual Observation as a Crime 


A number of states have so-called “Peeping Tom” sta. 
utcs. The statutes, many of which are of relatively recen 
origin,*** differ in several respects and there are few case 
interpreting them. In addition, prosecutions for this type of 
behavior may be possible under local ordinance.?* 

The purpose of the statute may be to protect the privacy 
of any inhabitant of the building,?° or such purpose may 
be limited to invasions of the privacy of a woman.?” The 
latter group raise, at least inferentially, the possibility that 
the major purpose of the statute relates to sex offenses rather 
than any abstract concept of privacy. 

Many of the statutes require that the actor peep into a 
dwelling,?*? but one expressly includes a “business house or 
other building,” *** and some use the term “premises,” ™ 
Similarly, some require a trespass,?"* others are ambigu- 
ous,?** and Louisiana’s statute expressly does not Tequire 
a trespass.?** 

The statutes are generally worded in terms sufficiently 
broad to cover police officers. However, one statute expressly 
exempts “‘an officer performing a lawful duty,” ?”* and al. 
though there is no such exception in the North Carolina 
statute, it has been suggested that this limitation would 
probably be applied in that state." 
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H. SAMUEL, ROBERT E. KNOWLTON, RICHARD F. SCHWARTZ: 
“THE EAVESDROPPERS,” RUTGERS UNIVERSITY PRESS, 1959, PART 
[I], FOOTNOTES 


PART TWO 


. Special thanks are due to Mr. C. R. Kraus, of the Pennsylvania 


Bell ‘Telephone Company, for enlightening me on these devices. 


_R. GC. Coile, “Parabolic Sound Concentration,” Journal of the So 


ciety of Motion Picture Engineers, 51 (Sept. 1948), pp. 298-411. 


_ This is not the accepted definition of beam width, but will suf- 


fice here for descriptive pur 


_W. P. Mason and R. N. Marshall, “A Tubular Directional Micto- 


phone,” Journal of the Acoustical Society of America, 10 (Jan., 
1939). pp. 206-215. 

_US. Patent No. 2.733.597, H. C. Hardy, inventor, Feb., 1956, as 
signed to Armour Research Foundation. 

. Leo L. Beranek, Appendix C of Eavesdropping and Wiretapping, 
Report of the New York Joint Legislative Committee to Study 
Nlegal Interception of Communications. Legislative Document No. 
ny. Albany, New York, 1950. 

. Cyril M. Harris, Handbook of Noise Control (New York, 1957). 

. Chandler Stewart, “Proposed Massless Remote Vibration Pickup,” 
Journal of the Acoustical Society of America, yo (July, 1958), pp. 
ty 4-645. 


g. See, for example, the fascinating book by Roland Gelatt, The 


Fabulous Phonograph (Philadelphia, 1955). 


10. A detective story dealing with such a situation is Erle Stanley 


Gardner, The Case of the Green Fyed Sister (New York, 1973). 


i. Vo K. Zworvkin and G. A. Morton, Television, 2d ed. (New York, 


1054): 
PART THREE 

1. 4 Comerntarits ch. 14. $5 (6). 

2. See Rosenzweig. The Law of Wiretapping. 32 Corsrinc I. Rev. 
Ht4 (1047). 

g. 207 US. gy8 (128). 

4. Olmstead v. United States, 19 F.2d &4¢ (ath Cir. 1927). The 
majority upheld the admission of the wiretap evidence upon an 
analogy to normal cavesdropping. Judge Rudkin's dissent relied 


upon the cases prohibiting searches and seizures from the mails 


without a warrant. Cf. the section dealing with England in this 
report 


wn 


A short summary of congressional activity between 1928 and 1934 
mav be found in Westin, The Wire Tapping Problem: An Anal. 
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- 90 wy 


15. 


ysis and a Legislative Proposal, 52 Cotum. L. Rev. 165, 173-174 
(1952). 


. Ibid. See also Nardone v. United States, goz U.S. $79, 381-983 


(1987). 
48 Stat. 1103 (1934), 47 U.S.C. § 605 (1946). 


. 48 Stat. 1100 (1934), 47 U.S.C. § 501 (1946). 

. Weiss v. United States, 308 U.S. 321 (1939). 

. 316 U.S. 129 (1942). Sce also 35 Can.B. Rev. 558 (1957). 

. For example, see United States v. Ycc Ping Jong, 26 F. Supp. 6 


(W.D. Pa. 1939), holding that a recording with the consent of 
one of the parties did not constitute an interception. Contra, 
Polakoff v. United States, 112 F.2d 888 (2d Cir. 1940). Cf. United 
States v. Stephenson, 121 F. Supp. 274 (D.C. 1954), holding that 
a recording of one’s own call without the consent of the other 
party constituted an interception. 


. For example, see Rathbun v. United States, 236 F.2d 514 (oth 


Cir. 1956), aff'd, 355 U.S. 107 (1957), holding that listening over 
an extension with the consent of one party did not constitute 
an interception. 


. For example, see United States v. Bookie, 229 F.2d 130 (7th Cir. 


1956), and United States v. Pierce, 124 F. Supp. 264 (N.D. Ohio 
1954), holding that listening while party holds receiver in such a 
way as to allow overhearing did not constitute an interception. 
Cf. United States v. Hill, 149 F. Supp. 83 (S.D.N.Y. 1957), hold- 
ing that a recording made in this manner was an interception. 


. See cases cited notes 11, 12, 13 supra. Additional cases which have 


held that there was no interception are United States v. White, 
228 F.2d 832 (7th Cir. 1956); Flanders v. United States, 222 F.2d 
163 (6th Cir. 1955); United States v. Guller, 101 F. Supp. 176 
(E.D. Pa. 1951); United States v. Lewis, 87 F. Supp. 970 (D.C. 


1950); United States v. Sullivan, 116 F. Supp. 480 (D.C. 1958). : 


Additional cases contra are Reitmeister v. Reitmeister, 162 F.2d 
691 (2d Cir. 1947); United States v. Fallon, 112 F.2d 894 (2d Cir. 
1940). These cases have been commented upon extensively in the 
law reviews. See comment on Polakoff v. United States, note 11 
supra, in 8 U. Cut. L. Rev. 346 (1941); comment on United States 
v. Lewis, supra, in 36 Va. L. Rev. 543 (1950); comment on United 
States v. Sullivan, supra, in 38 Minn. L. Rev. 673 (1954); and 
comment on United States v. Stephenson, note 11 supra, in 53 
Micn. L. Rev. 623 (1955). 

Huxman, J.: “We do not mean to say that violation of the ‘Wire 
Tapping Act’ may not result from listening in on extension tele- 
phones. Whether such listening in constitutes a violation of the 
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Act would depend on where the extension phone was attached.” 
Rathbun v. United States, 230 F.2d 514, 517 (roth Cir. 1956). 


Rathbun v. United States, 355 U.S. 107 (1957). 


Schwarty, On Current: Proposals to Legalize Wiretapping, 103 
U. Pa. Le Rev. 157, 166 (1954). 

Cases cited notes 11, 12, 14, 14 supra. 

455 U.S. 107 (1957). 

Warren, G. J: “lt has been conceded by those who believe the 
conduct here violates Section 605 that either party may record 
the conversation and publish it... . We see no difference be- 
tween that sort of action and permitting an outsider to use an 
extension telephone for the same purpose.” 355 U.S. at 10811. 
The opinion cites language from Polakoff v. United States, 112 
F.ed 888 (ed Cir. 1gyo), as well as the regulations of the Federal 
Communications Commission. In the latter instance, reference is 
made to In the Matter of Use of Recording Devices in Connec- 
tion with Telephone Service, 11 F.C.C. 1033 (1947). At page 1053 
of that report, the conclusion of the Commission regarding tariffs 
which preclude recording is set forth as follows: 


In view of our conclusion that under certain conditions, the 
use of recording devices should be permitted in connection with 
interstate and foreign message toll telephone service, it is our 
further conclusion that insofar as anv tariff regulations on file 
with us have the cflect of barring such use of recording de- 
vices, such tariff regulations are unjust and unreasonable, and 
therefore unlawful under the provisions of Section 201 of the 
Commerce Act. 


The above hearing led to the order of November 26, 1947, 
which required an automatic sound signal when calls were being 
recorded. The order, as modified on May 20, 1948, requires that 
the warning device sound not less than twelve seconds and not 
more than cighteen seconds apart. The order is limited to “in- 
terstate and foreign message toll telephone service.” 12 Fed. Reg. 
8442 (1gq7) and 13 Fed. Reg. 2069 (1948). 

The opinion in the Benanti case does not indicate that a warn- 
ing device was being sounded, and presumably it was not. How- 
ever, failure to employ such a device would appear to be noth- 
ing more than a violation of the telephone companies’ tariff as 
required by the above orders. 

The opinion also does not mention United States v. Stephen- 
son, 121 F. Supp. 274 (D.C. 1954), holding that such a recording 
constituted an interception within § 605, 
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. $44 U.S. 199, 201 (19532). 
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4). 


State v. Giardina, 27 N.J. 313, 142 A.zd 609 (1958). Cf. Unites 
States v. Gruber, 123 F.2d 307 (2d Cir. 1941); People v. Appel. 
baum, 277 App. Div. 48, 97 N.Y.S.2d 807 (1950). 

87 F. Supp. 970 (D.C. 1950). 

184 F.2d 394 (D.C. Cir. 1950). 
Cf. People v. Kelly, 22 C.2d 169, 137 P.2d 1 (1948). In this ca, 
the majority relicd upon Goldstein v. United States, 316 Us 
114 (1942), which is discussed infra in the text. 

soz U.S. $79 (1937). 

Hoover, Rejoinder, 58 Yate L.J. 422, 423 (1949). 

Helfeld, A Study of Justice Department Policies on Wire Tap 
ping, 9 Law. Guitp Rev. 57, 60 (1949). 

Id. at 61. Cf. Hoover, Rejoinder, 58 Yate L.J. 422, 424 (1949), 
Helfeld, supra note 27, at 62. 

Statement of Warren Olney, Assistant Attorney General, Hegr. 
ings on H.R. 762, et al., Before Subcommittee No. 5 of the Hous 
Committee on the Judiciary, 84th Cong., ist Sess., at pp. 33:35 
(1955). 

Weiss v. United States, 308 U.S. 321 (1939). 


The state statutes authorizing law-enforcement tapping are dis 
cussed in detail in the text, infra. 


4- 355 U.S. 96 (1957). 
5. Warren, C. J.: “. . . we find that Congress, setting out a pro 


hibition in plain terms, did not mean to allow state legislation 
which would contradict that section and that policy.” 355 US. 
at 105. 


. Presumably the United States Attorney General's opinions con- 


cerning federal tapping could be applied to state officers also. 


. Gerhart, Let's Take the Hypocrisy Out of Wiretapping, 30 N.Y- 


1.B. 268, 272-273 (1958). 


38. In re Tel. Comm., 170 N.Y.S.2d 84 (1958); People v. Dinan, 172 


N.Y.S.2d 496 (1958): Burack v. State Liquor Auth. of N.Y., 160 
F. Supp. 161 (E.D.N.Y. 1958). See also Gerhart, supra note 37, 
and Williams, Wiretapping Should be Liberalized, 30 N.Y.B.B. 
261 (1958). 

302 U.S. 379 (1937). 

Id. at 381-83 (1937); sce also Westin, The Wire-Tapping Prob- 
lem: An Analysis and a Legislative Proposal, 52 Corum. L. Rev. 
165, 174-175 (1952). 

The Court of Appeals had sustained the admission of the evi- 
dence because it felt that § 605 did mot meet the requirement of 
“direct legislation.” go F.2d 630, 6g2 (2d Cir. 1937). 


42. 


43: ° 


45: 


46. 
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For a discussion of the exclusionary rule as a deterrent, see Note, 
Judicial Control of Illegal Search and Seizure, 58 Yate LJ. 144 
(1948). 

go8 U.S. $38 (1939). 

Cf. Benanti v. United States, 955 U.S. 96 (1957). 

gi6 U.S. 114 (1942). Cf. Manger v. State, 214 Md. 71, 133 A.zd 
*8 (1957). and comment thereon in 17 Mp. L. Rev. 357 (1957). 
455 US. go (1957). 

Medina, J.: “We can find fo tenable distinction between the rule 
of policy governing the admissibility in federal courts of evidence 
illegally obtained by state officers through an unlawful search and 
seizure, Without participation or collusion by federal officials, and 
the rule of policy which should govern the admissibility of evi- 
dence obtained by state ofhcials under similar circumstances in 
violation of the federal statute against wiretapping.” Benanti v. 
United States. 244 F.2d 8g, 393 (2d Cir. 1957). 

Warten, C. J.: “. . . it is neither necessary or appropriate to 
discuss by analogy distinctions suggested to be applicable to the 
Fourth Amendment.” United States v. Benanti, 355 U.S. at 102 
(1957 
In Goldstein the majority opinion written by Justice Roberts did 
not reach the question of the legality of the use involved. Gold- 
stein v. United States, 316 U.S. 114, 122 (1942). The government's 
contention was that the statute “was not intended to reach the 
use of the contents of the messages by federal officers for obtain- 
ing evidence. . . .” This is a somewhat difficult position to main- 
tain in view of the Nardone cases. Nardone v. United States, 302 
U.S. $79 (1937): 308 U.S. 338 (1989). The dissent in Goldstein 
relies upon the illegality of the use. $16 U.S. at 128 ef seq. 


49- Murphy, J. (dissenting): “The rule that evidence obtained by 


50. 


51. 
52. 


53: 


a violation of § 605 is inadmissible is not a remedy for the sender; 
it is the obedient answer to the Congressional command that so- 
ciety shall not be plagued with such practices as wiretapping.” 
Goldstein v. United States, 916 U.S. 114, 127 (1942). 

People v. Stemmer, 336 U.S. 963 (1949), affirming 298 N. Y. 728, 
83 N.F.2d 141 (1948). 

$44 U.S. 199 (19532). 

Minton, J.: “The problem under § 605, is somewhat different be- 
cause the introduction of the intercepted communications would 
itself be a violation of the statute, but in the absence of an ex- 
pression by Congress, this is simply an additional factor for a 
state to consider in formulating a rule of evidence: for use in 
its own courts.” ¢44 U.S. at gon. 

$55 U.S. 96 (1957). 
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54- 


55- 


56. 
57- 


58. 
59- 


64. 


$44 U.S. 199 (1952). To the effect that the Benanti case unde, 
mines the Schwartz case, see Comment, 26 Gzo. Wasn. L. Ry), 
465 (1958). 

Frankfurter, J.: “Accordingly, we have no hesitation in sayin, | 
that were a State afhrmatively to sanction such police incursio, | 
into privacy it would run counter to the guarantee of the Fou. | 
tenth Amendment.” Wolf v. Colorado, 338 U.S. 25, 28 (1949). |; | 
has twice been held that the states need not adopt an excy. 
sionary rule. Wolf v. Colorado, supra; Irvine v. California, 3, 
U.S. 128 (1954). For a criticism of the position see Roszats, Tig 
CourT AND THE CONSTITUTION 84 ef seq. (1951). See also Garfinkel, 
The Fourteenth Amendment and State Criminal Proceedings, 4, 
CauiF. L. Rev. 672 (1953). Cf. Rochin v. California, 342 U.S. 16; 
(1952), wherein it was held that it violated due process to admit 
two capsules of morphine which had been forced from the de. 
fendant’s stomach by an emetic solution. 

United States v. Gris, 247 F.2d 860 (2d Cir. 1957). 

Id. at 864. If such be the case, an argument of presumed legit 
lative intent might prevail. Cf. the theory of Chief Justice Hughes 
in Sorrells v. United States, 287 U.S. 435 (1932). 

Nardone v. United States, goz U.S. 379 (1987). 

Medina, J.: “. . . the statute does not itself enact a rule of evi- 


dence. Wiretap evidence is excluded by the federal courts in or. | 


der to discourage persons from undertaking the proscribed activ. 
ities in an effort to obtain evidence for use in those courts. ... 
Where exclusion would not serve this purpose, the evidence is 
admitted.” 247 F.2d at 864. 


. 244 F.2d 389 (2d Cir. 1957). 
61. 


62. 
63. 


Benanti v. United States, 955 U.S. 96 (1957). 

316 U.S. 114 (1942). 

Frankfurter, J.: ‘““The burden is, of course, on the accused in the 
first instance to prove to the trial court's satisfaction that wire 
tapping was unlawfully employed.” Nardone v. United States, 308, 
U.S. $38, 341 (1939). See also cases cited note 64 infra; United 
States v. Coplon, 185 F.2d 629, 636 (2d Cir. 1950). 

United States v. Frankfeld, 100 F. Supp..934 (Md. D. 1951); United 
States v. Fujimoto, 102 F. Supp. 890 (Hawaii D. 1952); United 
States v. Flynn, 103 F. Supp. 925 (S.D.N.Y. 1951). See Note, Ex. 
clusion of Evidence Obtained by Wire Tapping: An I\lusory Sajfe- 
guard, 61 Yate L.J. 1221 (1952), wherein it was stated that the 
Frankfeld case, supra, demonstrated the weakness of the rule of 
Nardone v. United States, 308 U.S. 338 (1939). Cf. Rosenzweig, 
The Law of Wiretapping, 32 Cornette L.Q. 514, 539 (1947). 


5. 308 U.S. $38, $41 (1989). 
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_ United States v. Goldstein, 120 F.ed 485 (2d Cir. 1941); United 


States v. Coplon, 185 F.2d 629 (2d Cir. 1950). 

United States v. Goldstein, 120 F.zd 485, 488 (2d Cir. 1941). 
United States v. Coplon, 88 F. Supp. g21 (8.D.N.Y. 1950). 
United States v. Coplon, 185 F.2d 629, 637 (2d Cir. 1950). The 
case also holds that the defendant was unduly restricted in’ her 
attempt to prove that the “confidential informant” was in fact a 
wirctapper. Since the whole investigation had been set in mo- 
tion by the “confidential informant,” all evidence thereafter ob- 
tained would be fruit of the poison tree. 

United States v. Coplon, 88 F. Supp. g2t (S.D.N.Y. 1950); rev'd 
on other grounds, 1&5 F.2d 62g (2d Cir. 1950); United States v. 
Coplon, 91 F. Supp. 867 (D.C. 1950), rev'd on other grounds, 191 
F.2d 749 (D.C. Cir. 1951). 


. Judge Ryan's hearing upon the wiretapping problem in the New 


York prosecution of Judith Coplon lasted six weeks. 


. This is analogous to the normal procedure under the federal ex- 


clusionary rule in unlawful search and seizure cases. For an in- 
teresting discussion of the place of the motion in the develop- 
ment of the federal rules sce Rosenzweig, The Law of Wiretap- 
ping, 32 Cornece L.Q. 514. 518 ef seg. (1947). 

See cases cited note 64, supra. See also United States v. Costello, 
145, F. Supp. 892 (S.D.N.Y. 1956), wherein Judge Palmieri dis- 
misscd without prejudice because he felt the long delay in the 
trial would unduly disrupt it. Rev'd, 247 F.2d 384 (2d Cir. 1957). 


. United States v. Coplon, 91 F. Supp. 867 (D.C. 1950), rev'd, 191 


F.2d 749 (D.C. Cir. 1951). The reversal involved a constitutional 
problem so it does not necessarily mean that the question can 
be raised on such a motion absent these considerations. 


. United States v. Lawrence, 216 F.2d 570 (7th Cir. 1954). 
76. United States v. Gruber, 39 F. Supp. 291 (S.D.N.Y. 1941), hold- 


ing that § 605 and § 501 must be read together, and. as a result 
of such a reading; the statute is criminal. United States v. Gruber, 
123 F.ed 307 (2d Cir. 1941), holding that the use of a “confer- 
ence system,’ whereby Gruber heard calls between the New York 
and Chicago ofhces of the SEC, was an interception and divul- 
gence by the telephone operator. This was true even though the 
operator did not hear the messages. 


. Letter and memorandum from Alan Lindsay, Executive Assistant, 


Criminal Division, Hearings on H.R. 762 Before Subcommittee 
No. 5 of the House Committee on the Judiciary, 84th Cong., 1st 
Sess. (1955): 


. Unned States v. Gris, 146 F. Supp. 298 (S.D.N.Y. 1956): 247 F.2d 


860 (2d Cir. 1957); Massengale v. United States, 240 F.2d 781 (6th 
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g!. 
92. 


98- 


" 95- 


Cir. 1957); Massicot v. United States, 254 F.2d 58 (5th Cir. 1958); 
Lipinski v. United States, 251 F.2d 53 (10th Cir. 1958). See als 
the following newspaper accounts: ‘the account of the indictmen 
of James Hoffa, Bernard Brennan, and Bernard Spindel in th 
Philadelphia Inquirer, May 15, 1957; the account of the convic 


tion of James Elkins and Raymond Clark, in the Sunday Phil. | 


delphia Bulletin, May 12, 1957, p. 24; and the story of the con. 
viction of Henry Buescher in the Camden Courier Post, Jan. 24, 
1958. ° 

United States v. Coplon, 191 F.2d 749 (D.C. Cir. 1951). Cf. Lana 
v. N.Y., § N.Y.2d gz, 143 N.E.2d 772 (1957), commented on, 96 
ForpuaM L. Rev. 556 (1957). 


United States v. Plisco, 22 F. Supp. 242 (D.C. 1938). Cf. People 
v. Dinan, 172 N.Y.S.2d 496 (1958). 


. McGuire v. Amrein, 101 F. Supp. 414 (D. Md. 1951); Vodi y, 


Farkas, 144 F. Supp. 103 (E.D. Pa. 1956), 235 F.2d 48 (sd Cir, 
1956); Burack v. Liquor Auth. of N.Y., 160 F. Supp. 161 (ED. 
N.Y. 1958). 


. McGuire v. Amrein, supra note 81. 

. $42 U.S. 117 (1951). 

. Supra note 81. : 

. Voci v. Farkas, 235 F.2d 48 (3d Cir. 1956). 


Cited note 81 supra. 


- $55 U.S. 96 (1957). 
. 350 U.S. 214 (1956). : 
. Weeks v. United States, 232 U.S. 383 (1914). 


. McNabb v. United States, $18 U.S. 332 (1943); Upshaw v. United 


States, $35 U.S. 410 (1948); Mallory v. United States, g54 US. 
449 (1957)- 

162 F.2d 691 (2d Cir. 1947). 

A summary of proposed legislation and the congressional action 
upon it may be found in $3 Conc. Dic. 140 et seq. (1954). 
For a comparison and a discussion of the two bills, see Note, 
Wiretapping: The Hobbs and Walter Bills Compared, 29 Gro. 
L.J. 889 (1941). 


. A copy of the bill is set forth in The New York Times, Jan. 17, 


1958, p- 13. 
For citations of the state statutes in existence in 1928, see Olm- 
stead v. United States, 277 U.S. 438, 479 (1928). 


. For example, see Westin, The Wire-Tapping Problem: An Anal- 


ysis and a Legislative Proposal, 52 Cotum. L. Rev. 165, 182 (1952), 
wherein it is said that statutes of the malicious injury type date 
back to the late 1800's; State v. Behringer, 19 Ariz. 502, 172, p. 
660 (1918), wherein it was said that protection was extended to 


97- 


98. 
99: 


100. 


108. 


105. 
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telephone lines and messages in 1913; Cat. ANN. Coogs, PENAL 
Cove § 640, Historical Note (West 1955), wherein it is said that 
a similar extension took place in California in 1905; Reroat or 


‘cuz New Yorx Jomnt Lacistative Commitrez To Stupy ILLecat 


Interncerrion OF ComMuNicaTions, N.Y. Sess. Laws 1956 (McKin- 
ney), wherein it is said that the New York prohibitory statute 
was enacted in 1892. This statute was finally changed in 1957. 
New York Penar Law art. 73, § 738 (1957). | 

A good history and analysis of these state statutes is to be found 
in Rosenzweig, The Law of Wiretapping, 33 Cornet LQ. 73 
et seq. (1947)- 

Westin, The Wire-Tapping Problem: An Analysis and a Legisla- 
tive Proposal, 52 Cotum. L. Rev. at note 4o. 

The State Law INDEX, 1929-1930 (1932), at page 824, lists the 
following wiretap statutes: Colorado 1929 ch. 84, Montana 1929 
ch. 66, New Jersey 1930 ch. 215, and New Mexico 1929 ch. 53. 
The State Law INDEX, 1931-1982 (1934). at page 815, lists North 
Dakota 19$1 ch. 127, and the State Law INDEX, 1933-1934 (1936) 
lists Delaware 1933 ch. 206. 

People v. Appelbaum, 277 App. Div. 43, 97 N.Y.S.2d 807 (1950); 
aff'd without opinion, 301 N.Y. 738, 95 N.E.2d 410 (1950). 
People v. Trieber, 28 C.2d 657, 171 P.2d 1 (1946). 

Traynor, J.: “There is no learning of the contents of a commu- 
nication ‘fraudulently or clandestinely, or in any unauthorized 
manner’ when one of the participants to the conversation con- 
sents or directs its overhearing or preservation.” People v. Ma- 
lotte, 46 C.2d 59, 292 P.2d 517, 520 (1956). See also People v. 
Channel, 107 Cal. App. 2d 192, 236 P.2d 654 (1951); People v. 
Cahan, 141 Cal. App. 2d 891, 297 P.2d 715 (1956); People v. 
Dement, 48 A.C. 604, 311 P.2d 505 (1957). 

See, for example, Ata. Cope tit. 48, § 417 (1940); Det. Cope Ann. 
tit. 11, § 756 (West 1953); S.D. Cope § 18 4511 (1989). Cf. U.S.C. 
tit. 47, § 605 (1952). 


. La. Rev. Stat. ANN. § 14 (West 1951); 322 OKLA. STAT. tit. 21, 
§ 1757 (1951). : 
The following states appear to have malicious injury statutes only: 


Grorcia Cope ANN. § 26-8114 (1953); IND. Stat. Ann. § 10-4518 
(1956); Me. Rev. Stat. ch. 181, § 16 (1954); Mo. Ann. Stat. § 560, 
$10 (1953); N.H. Rev. Laws ch. 442, § 3 (1942): S.C. Cope § 58 
$16 (1952); Tex. Stat., Penat Cope § 1934 (1948); Vr. Stat. § 9725 
(1949); W. Va. Cope ANN. § 5970 (1955). See State v. Tracy, 100 
N.H. 267, 125 A.2zd 774 (1956), and authorities collected therein, 
to the effect that such statutes uniformly have been held not to 
cover wiretapping. 
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106. Mass. Ann. Laws ch. 272, §99 (Michie 1956). 

107. N.Y. Const. art. 1, §12 (1938); N.Y. Sess. Laws 1957, ch. hy 
§ 1, amending*Cooe or Cain. Proc. § 81a. States which have m 
cently enacted court order systems similar to New York's are 
ANN. Cope art. $5, §§ 100-107 (1956 Supp.). Nev. Rev. Star, ¢ 
200, as amended 1957; Org. Rav. Star. § 141.720 (1957). - 

108. To state the question does not, of course, ide an answe, 


The difficulties of acquiring facts concerning the operation of the | 


statutes are demonstrated in cuher portions of the report. 

109. The statute protecting telegraph lines and communications wy 
extended to telephones in 1905. Car. ANN. Copes, PENAL Com 
§ 640, Historical Note (West 1956). 

110. Cat. ANN. Copgs, Penat Cone § 653(h) (West 1956). 

111. 44 C.2d 434, 282 P.2d gos, 50 A.L.R.2d 513 (1955). For Califormis 
developments after Cahan, see Note, The Cahan Case: The In 
terpretation and Operation of the Exclusionary Rule in Califo. 
nia, 4 U.C.LA.L. Rev. 252 (1957). - : 

112. The igsue was raised in both People v. Dement, 48 A.C. 604, 311 
P.zd 505 (1957), and People v. Lawrence, 149 A.C.A. 501, 308 
P.2d° 821 (1957), but the court avoided it by holding that th 
conduct complained of did not come within § 640. 


113. Cat. Ann Copes § 640 (West 1956). Many states have similar pro | 
visions. These sections raise serious problems concerning the mul : 


tiplication of offenses which remain unresolved. 
114. Ibid. 
115. 28 C.2d 657, 171 P.2d 1 (1946). 


116. Professor Westin, who has made many valuable suggestions re | 


garding the legal section of this report, has made available a 
story in the Los Angeles Times of August 17, 1955, which re 
ported a prosecution of a husband, his lawyer, and a private de 
tective for wiretapping. 3 

117. 107 Cal. App. 2d 192, 236 P.2d 654 (1951). 

118. 44 C.2@ 434, 282 P.2d gos, 50 AL.R.2d 513 (1955). 

119. People v. Mayen, 188 Cal. 237, 205 P. 435 (19232). 

120. 46 C.2d 59, 292 P.2d 517 (1956). : 

121. Cited at note 118 supra. 

122. See quotation at note 102 supra. 

123. People v. Kelly, 22 C. 169, 137 P.2d 1 (1943); People v. Barnhart, 
66 Cal. App. 2d 714, 153 P.2d 214 (1944); People v. Onofrio, 65 
Cal. App. 2d 193, 151 P.2d 158 (1944). See also People v. Vertleib, 
22 C.2d 193, 137 P.2d 4$7 (194$), admitting the evidence although 
the police officer had lied concerning his identity during the 
phone calls in question. ’ 

124. Goldstein v. United States, $16 US. 114 (19432). 
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People v. Kelly, cited at note 123 supra. 

Cited at note 111 supra, 

Note, The Cahan Case: The Interpretation and Operation of the 
Exclusionary Rule in California, 4 U.C.L.A.L. Rev.*252 (1957). 
Cited note 123 supra. 

See, for example, the following: Ariz. Cove Ann. § 43-5402 ae 
Ipano Cove § 18-6705 (Bobbs-Merrill 1948); N.D. Rev. Cone § 8- 
1007 (1943): 

Report OF THE New -Yorx Joint Lecistative ComMITTEE To 
Stupy ILLEGAL INTERCEPTION OF COMMUNICATIONS, cited note 96 
supra, at 1348, 1951. 

Id. at 1352. The report lists a conviction some thirty years before, 
three abortive prosecutions in 1949, and the Broady case as the 
only prosecutions under the statute. 

People v. Hebberd, 96 Misc. 617, 35 N.Y. Crim. 165, 162 N.Y.S. 
So (1916). 

Although Mr. Dewey was not a delegate, the speech was repro 
duced for the record. New York State Constitutional Convention 
(rev. record) 368 (1938). 

Id. at 336. 

N.Y. Const. art I, § 12 (1988). 

Letter, Assistant Counsel to Governor Lehman, Governor's Bill 
Jacket to § 813a, Cope oF Crim. Proc. 

Letter, Mavor La Guardia to Governor Lehman, Governor's Bill 
Jacket to § 813a, Cope oF Crim. Proc. 

Letter, Citizens Union of the City of New York to Governor 
Lehman, Governor's Bill Jacket to § 8:3a, Cope oF Crim. Proc. 
Letter, Counsel to Governor Lehman, Governor's Bill Jacket to 
§ 8:3a, Cope oF Crim. Proc. 

N.Y. Consot. Laws Ann., Cope oF Crim. Proc. § 8:3a (McKinney 
1944). 

344 U.S. 199 (1952). 

Harlem Check Cashing Corp. v. Bell, 296 N.Y. 15, 68 N.E.2d 854 
(1946); People v. Stemmer, 298 N.Y. 728, 83 N.E.2d 141 (1948), 
aff'd by equally divided court, 336 U.S. 963 (1949); Tela-News 
Flash v. D.A. of Queens County, 197 Misc. 1015, 96 N.Y.S.2d 338 
(1950), aff'd without opinion, 277 App. Div. 119, 101 N.Y.S.2d 245 
(1950). 

Cited note 141 supra. 

Katz v. People, 201 Misc. 414, 114 N.Y.S.2d 360 (19532). 

People v. Appelbaum, 277 App. Div. 43. 97 N.Y.S.2d 807 (1950); 
aff'd without opinion, go1 N.Y. 738, 95 N.E.2d 410 (1950). 

N.Y. Conso.. Laws Ann., Penat Code §552a (McKinney 1944). 
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147. 


148. 


149. 


150. 


151. 
152. 
158. 


154. 
155. 
156. 
157. 
158. 


159. 
160. 


161. 


162. 


163. 
164. 
165. 


166. 
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Application for an Order Permitting the Interception of Ty 
Comm. of Anonymous, 207 Misc. 69, 196 N.Y.S.2d 612 (1955), 
Justice Oliver is quoted to this effect in Harris, Js Wiretapp; 
Legal?, 121 New Repustic 11 (1949). The article is reproduc: 
in 95 Conc. Rec. A 4989-90 (1949). | 
Report OF THE New York Joint Lecistative Committe pp! 
Stupy Ittzcat INTERCEPTION OF COMMUNICATIONS, Cited note gj 
supra, at 18$49. 
N.Y. Sess. Laws 1957 ch. 879, §1 (McKinney). The amendmen, 
to the wiretapping and.eavesdropping laws are in chs. 87984; 
For comments upon the statute, see Note, The 1957 New Yor 
Legislation on Wire-tapping Problems, 26 ForpHam L. Rey, 540 
(1957); Note, Eavesdropping Legislation in New York: Article 7 
of the Penal Law and Section 345-A of the Civil Practice Act, 
Svracusz L. Rev. 282 (1958). aie 
N.Y. Sess. Laws 1957 ch. 881, §1 (McKinney). 

Int. Rev. Stat. ch. 1394, § 15(a) (Burdette Smith 1953). 

People v. Castru, 11 Ill. g92, 143 N.E. 112 (1924); People y, 
Albea, 2 Ill. 2d 317, 118 N.E.2d 277 (1954). 

Int. Rev. STAT. oF 1957 ch. 38, § 206.1-.5 (Burdette Smith 195) 
Note, Recent State Wiretap Statutes: Deficiencies of the Feder 
Communications Act Corrected, 67 YALE L.J. 932, 936 (1958). 
Id. at 398. 

La. Rev. Stat. ANN. tit. 14, § 322 (West 1950). 

For a report of the case in the federal courts, see Massicot y, 
United States, 254 F.2d 58 (5th Cir. 1958). 

Mass. Ann. Laws ch. 272, § 99 (Michie 1956). 

Comm. v. Publicover, 327 Mass. 303, 98 N.E.2d 633 (1951). Se 
also Opinion of the Justices, $36 Mass. 765, 142 N.E.2d-7 
(1957), wherein the Justices stated that a court order systen 
would not constitute a delegation of a non-judicial function t 
the court. 

§ 144 (1954). Vetoed by Governor Herter on June 9, 1956. In 
his veto message, Governor Herter stated that requiring a coun 
order “would be to place an unreasonable restraining hand on 
criminal investigation.” 

Nev. Stat., ch. 242 (1957). 

N.J. Stat. Ann. § 2A:146-1 (19532). 

Morss v. Forbes, 24 N.J. 341, 192 A.2d 1 (1957). 

Rosenzweig, The Law of Wiretapping, 33 Cornect LQ. 73, 4 
(1947). 

The opinion of Judge Leonard is set forth in the record of th 
hearings of the N.J. Joint Legislative Committee to Study Wire 
tapping and the Unauthorized Recording of Speech. 
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_ State.v. Vanderhave, 47 N.J. Super. 483, 136 A.2d 296 (App. Div. 


1957). Af'd, State v. Giardina, 27 N.J. $13, 142 A.2d 609 (1958). 


. Eleuteri v. Richman, 26 N.J. 506, 141 A.ed 46 (1958). For a col- 


lection of the New Jersey authorities and a virtual brief for the 
exclusionary rule, see the Superior Court's opinion in the same 
case. 47 N.J. Super. 1, 195 A.2d 191 (App. Div. 1957). 


169. Pa. Stat. ANN. tit. 18, § 4688 (Purdon’s 1945). 


170. 
171. 
172. 
17. 
174: 


175- 


179. 


180. 


Comm. v. Chait, 380 Pa. 532, 112 A.zd 379 (1955). 

344 U.S. 199 (1952). 

si2 A.zd at 98s. 

355 U.S. 96 (1957). 

Acts of 1957, No. 411. For comment upon the state, see Note, 
Recent State Wiretap Statutes, 67 Yare LJ. 932 (1958). 

The statute requires an “interception” and, as pointed out in 
the text while discussing Rathbun v. United States, 955 U.S. 107 
(1957). that word has been relied upon in federal cases allowing 
recording or overhearing with the consent of one of the parties. 
Probably a person cannot “intercept” his own calls, even if he 
may not allow a third person to listen in or record. However, if 
“intercepts” serves to distinguish between cases where a third 
person overhears and records with the consent of one of the 
parties, it must do so upon a basis of geography or mechanics 
which appear to have no significance for the real problem. 


. Comm. v. Smith, 186 Pa. Super. 89, 140 A.zd 347 (1958). 
. 247 F.2d 860 (2d Cir. 1957). 


. Iut. Rev. Stat. ch. 38, § 206.3 (Burdette Smith 1957). The liabil- 


itv. of course, extends to the tapper, his principal, and “any land- 
lord, owner or building operator, or common cartier by wire” 
who aids or abets the eavesdropping. The statute also allows re- 
covery against the landlord, owner, building operator, and com- 
mon carrier if the cavesdropping is knowingly allowed. This ap 
pears to be a greater extension of liability. 

This would appear to be admissible, if relevant, under the ad- 
missions exception to the hearsay rule. See generally McCormick, 
EVIDENCE 502 ef seq. (1954); Unitrorm RULes oF EvipENce 63 (7) 
(1953). 

As to the effect of cavesdroppers to confidential communication, 
see McCormick, EvipeNce 162 (1954). See also McCormick, Evi- 
DENCE 174 (1954). wherein it is said that the confidential nature 
of a communiation to a spouse will not’/be destroyed if it is 
heard by a third person in connivance with the spouse to whom 
the declaration is made. 

See, for example, Mesarosh v. United States, 352 U.S. 1 (1956). 








1776 WIRETAPPING 


182. Sorrells v. United States, 287 U.S. 435 (1932). This raises a 


183. 


184. 
185. 


186. 


187. 


188. 
189. 
Igo. 


19). 
142. 


198. 
1g4. 
195). 


lem as to the meaning of the phrase “criminal design origina, 
with the officials.” Assume that D, a person dealing in illegal 
liquor as a business, sells to a revenue agent at the agent's rp. 


quest. Contrast with the situation in Sorrells, wherein the de.| 


fendant was not shown to have dealt in illegal liquor prior 
his sale to the agent at the agent's urging. In both cases the sale 
to the agent was instigated by the agent, but in the first the in. 
tent to sell the liquor to somebody existed in D's mind prior to 
the agent's solicitation, while in the second case the defendan 
had no prior intent on this regard. Presumably, entrapment would 
be present only in the second case. See Sherman v. United States, 
356 U.S. 369 (1958); Masciale v. United States, 356 U.S. 386 (1958) 
This would appear to be the basis of Chief Justice Hughes's pre 
sumed legislative intent in the case of Sorrells v. United States, 
287 U.S. 435 (1932). Warren, C. J.: “The function of law en. 
forcement is the prevention of crime and the apprehension of 


| 


ra 


| 


\ 


| 


criminals. Manifestly, that function does not include the manu. | 
facturing of crime.” Sherman v. United States, 356 U.S. 369 (1958). | 


Roberts, J. (concurring), 287 U.S. at 457. 


4 Commentarizts ch. 13, §5 (6); 2 Bishop, Criminac Law 274; 
Warton, Criminat Law § 1718 (12th ed. 1932). 





Comm. v. Lovett, 4 Clark (Pa.) 5 (1831); State v. Williams, ¢ } 
Overt. (Tenn.) 108 (1808); State v. Pennington, 3 Head (Tenn) | 


299 (1859). 

State v. Williams, cited note 186 supra; State v. Pennington, 
Supra note 177. 

Comm. v. Lovett, cited note 186 supra. 

State v. Davis, 199 N.C. 547, 51 S.E. 897 (1905). 


“This section is obviously an inept 19th Century attempt to mod. | 


ernize Blackstone. Lawvers recognize that this seemingly simple 
sentence contains so many elements of proof that it would be 
impossible to convict anvone under it. It has been a dead letter 
of the law, though we still recognize the principle as sound.” 
Reeort oF THE New Yorn Jotnt LecistativeE ComMITTEE To 


Stupy Iturcat INTERCEPTION OF CoMMUNICATIONS, cited note 96 
Supra. 


Id. at 1373-4. 

Revort OF THE CALIFORNIA SENATE JUDICIARY COMMITTEE ON THE 
INTERCEPTION OF MF»SACES BY THE Ust OF ELECTRONIC AND OTHER 
Devices 21 (1957). 

McNabb v. United States, 318 U.S. 332 (1949). 

350 U.S. 214 (1955). 

2-7 U.S. 438 (1928). 


— 
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316 U.S. 129 (1942). . ‘ 

Id. at 135. 

343 U.S. 747 (19532). 

Jackson, J.: “But the rationale of the McGuire case rejects such 
fine-spun doctrines for exclusion of evidence.” 343 U.S. at 753. 
The reference is to McGuire v. United States, 273 U.S. 95 (1927). 
Lou v. United States, 230 F.2d gi5 (5th Cir. 1956); United States 
v. Sansone, 231 F.2d 887 (2d Cir. 1956); United States v. Kloster- 
man, 147 F. Supp. 843 (E.D. Pa. 1957). See also Monroe v. United 
States, 234 F.2d 49 (D.C. Cir. 1956). 

447 U.S. 128 (1954). 

Jackson, J.: “That officers of the law will break and enter a home, 
secrete such a device, even in a bedroom, and listen to the con- 
versation of the occupants for over a month would be almost 
incredible if it were not admitted. Few police measures have 
come to our attention that more flagrantly, deliberately, and per- 
sistently violated the fundamental principle declared by the 
Fourth Amendment. . . .” 347 U.S. at 132. 

g38 U.S. 25 (1949). 

Report OF THE New YorK Joint Lecistative ComMITTFEe TO 
Stupy ILLEGAL INTERCEPTION OF COMMUNICATIONS, cited note 96 
supra. 

Per other state statutes, see Cat. ANN. Cones, Penat Cope § 653(h) 
(West 1956); Georcia Cope Ann. § 26-2001 (Harrison 1953); MAss. 
Ann. Laws ch. 272, $$ 99-102 (Michie 1956); Nev. Stat. ch. 242, 
§5 (1957); N.D. Rev. Cone § 12-4205 (1943); S.C. Cove § 16-554 
(Michie 1952); S.D. Cope § 18-1425 (1939). See also Tenn. Conve 
ANN. § 89-1212 (Bobbs-Mertill 1955). 


. States recognizing common-law crimes may still recognize caves. 


dropping. For example, a man was held for the Grand Jury on 
such a charge in New Jersey in 1957. Philadelphia Inquirer 
(N.J. ed.), Sept. 2, 1957, p. at. 

Car. Ann. Covers, Prenat Cope § 653(h) (West 1956). 

For a discussion of the problems under the California statute, see 
REPORT OF THE CALIFORNIA SENATE JUDICIARY COMMITTEE ON THF 
INTERCEPTION OF MbsSAGES BY THE Use oF ELECTRONIC AND OTHFR 
Devicks 15-19 (1957). 

44 Cad 434. 282 P.2d go05, 50 A.LR.2d 518 (1956). 

447 ULS. 128 (1954). 


Traynor, J.: “Meanwhile, pursuant to the suggestion of the 
United States Supreme Court, we have reconsidered the rule we 
have heretofore followed. . . ."’ 282 P.ad at goog. 


See People v. Tarantino, 45 C.2ed 590, 290 P.2d 505 (1955). 
N.D. Rev. Cope § 12-4205, (1943). 
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Mass. ANN. Laws ch. 272, §99 (Michie 1956). 
Id. at § 101. 

Id. at § 99. 


The question is the meaning of “use,” since the prohibitory ge | 


tion covers only a limited use. Therefore, the term could 
interpreted as meaning only non-criminal uses. 

Mass. Acts 1956 ch. 48, § 1. 

Cal. Acts 1957 ch. 1879, p. 2764. 

Report OF THE CALIFORNIA SENATE JUDICIARY COMMISTEE ON Tig 
INTERCEPTION OF MESSAGES BY THE USE OF ELECTRONIC AND OtTnp 
Devices 21 (1957). 

Cal. Sen. Bill No. 927 (1957). 

Cal. Sen. Bill No. 239 (1957). 


Nev. Strat. ch. 242 §§5, 7 (1957). (An act to amend ch. 200 of 
Nev. Rev. STAT.) 


N.Y. Sess. Laws 1957, ch. 881, §1. (An act to add article 7 to 
the Penal Code.) 

N.Y. Sess. Laws 1958, chs. 675, 676 (McKinney). 

See Governor Harriman’s Memorandum, N.Y. Sess. Laws 1958, 
1837 (McKinney). 

Cited note 223 supra. 

Cf. Mass. Ann. Laws ch. 272, §99 (Michie 1956). Whether or 
not police officers come within the “dictograph” clause. of this 


section depends upon whether the clause “with intent to procure | 
information concerning any official matter or to injure another’ | 


limits both wiretapping and cavesdropping. If it does, police 
officers would not appear to be included unless getting evidence 
concerning the commission of a crime is “‘to injure” the guilty 
person. , 

Int. Rev. Stat. ch. 38, § 206. 1-.5 (Burdette Smith, 1957). 
Schwartz v. United States, 344 U.S. 199 (1952). 


Note, Admissibility in the Federal Courts of Evidence Obtained | 


by Eavesdropping Through the Use of Communication Devices, 
7 Wyo. LJ. 89 (1953). See also Hirt, J.. in Hunter v. Hunter, 
169 Pa. Super., 498, 83 A.2d. 401, 403 (1953). 

For a classification of the situations in which recordings are used 
in evidence, see Conrad, Magnetic Recordings in Court, 40 VA. 
L. Rev. 28, 26 (1954). 


Ibid. Annot., 168 A.L.R. 927 (1947): Wright v. State, 38 Ala. App. 


64 (1954); State v. Triplett, 79 N.W.2d 391 (Iowa 1956). 

For a discussion of the problems of authentication, see Conrad, 
supra note 232, at §4-36. 

People v. King, 101 Cal. App. 2d 500, 225 P.2d 950 (1951). 
McGuire v. State, 200 Md. 601, gz A.2d 582 (1952). 
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See generally, Conrad, supra note 232, at 30-31. United States 
v. Monroe, 234 F.2d 49 (D.C. Cir. 1956). 
Sen. Bill No. 6, 67th Gen. Assembly. 


2g9. Schwartz, On Current Proposals to Legalize Wiretapping, 108 


240. 
24). 
242. 


243: 
244. 
245; 


246. 


247. 
248. 


U. Pa. L. Rev. 157, 166 (1954). 

343 U.S. 747 (1952). 

United States v. On Lee, 201 F.2d 722 (2d Cir. 1958). 

See Conrad, supra note 232, at 35-36. The procedure to be fol- 
lowed is sct forth in Wright v. State, 38 Ala. App. 64, 79 So.sd 
66. 73 (1954). 

United States v. Monroe, 234 F.2d 49 (D.C. Cir. 1956). 

Sce Conrad, supra note 232, at $4. 

Ibid. at 31-$2; Wright v. State, 38 Ala. App. 64, 79 So.2d 66 
(1954): : 

Hirt, J.: “But since parts of what was said by the defendant, on 
all of the occasions are lacking, the recordings on that ground 
alone, are not admissible against her. In general such conver- 
sations are admissible as a whole or not at all.” Hunter v. Hunter, 
169 Pa. Super.-498, 83 A.2d 401, 403 (1951). 

People v. Feld, yo5 N.Y. g22, 113 N.E.td 440 (1958). 

Conrad, supra note 22, at 36. 


249. People v. Feld, cited at note 247 supra. 


250. 
251. 


252. 


25$. 


254. 


256. 
257. 


258. 


United States v. Monroe, 234 F.2d 49 (D.C. Cir. 1956). 

Conrad, supra note 232, at 96. State v. Triplett, 79 N.W.ed 91 
(Iowa, 1956). 

See Irvine v. California, 347 U.S. 128 (1954), and comments 
thereon in the text, supra. 

People v. Martin, 45 C.2d 755. 290 P.2d 855 (1955); People v. 
Andrews, Cal. App. 2d, 314 P.2d 177 (1957); Crowell v. State, 147 
Tex. Crim. 299. 180 S.W.2d 343 (1944). 

See concurring opinion of Justice Jackson in McDonald v. United 
States. 445 U.S. 451 (1958). 


. People v. Ruiz, 146 Cal. App. 2d 630, gng P.2d 175 (1956). How- 


ever, it would constitute a “flagrant violation” of the defendant's 
constitutional rights if the police had drilled the hole. Shinn, J., 
in gog P.ed at 177. Cf. Cohn v. State, 120 Tenn. 61, 109 S.W. 
1149 (1908). 

United States v. Lee, 274 U.S. 559 (1927). 

Hacrr v. United States, 2y0 F.2d .5¢¢ (5th Cir. 1957); Childers v. 
Comm.. Ky., 286 S.W.2d 36q (1955). These cases involved shining 
a flashlight into a car. Cf. State v. Hawkins, 962 Mo. 152, 240 
S.W.2d 688 (1951), wherein the claimed illegal search was also 
the looking through a car window. 

Hodges v. United States, 243 F.2d 281 (5th Cir. 1957). 
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259. As to the meaning of curtilage, see Temperani v. United Stay 


299 Fed. 365 (gth Cir. 1924); Wakkuri v. United States, 67 Fy 
844 (6th Cir. 1933); Roberson v. United States, 165 F.2d yy 
(6th Cir. 1948); Hodges v. United States, 243 F.2d 281 (5th Ci, 
1957); Crowell v. State, 147 Tex. Crim. 299, 180 S.W.rd yy 
(1944): Harris v. State, 203 Md. 165, 99 A.2d 725 (1953). 


. In Cohn v. State, 120 Tenn. 61, 109 S.W. 1149 (1908), the officen | 


removed bricks and mortar to observe the defendants in a saloon, 
As to the extension of protection to places of business, see Franj, | 
J., dissenting in On Lee v. United States, 193 F.2d 306, 315, 1 
18 (2d Cir. 1951). 

Hartigan, J.: “We find no basis in the cases or logic for diy 
tinguishing between the introduction into evidence of physica 
objects illegally taken and the introduction of testimony cop. 
cerning objects illegally observed. We are aware of no cay 
which makes this distinction. Moreover, it seems to us that the 
protection afforded by the Constitution against unreasonable 


‘ search and seizure would be narrowed down to a virtual nullity 


by any such view of the law. .. .” McGinnis v. United State, 
227 F.2d 598, 603 (ist Cir. 1955). See cases collected in 5 
A.L.R.2d 518, 567 (1956); Saunders v. Oklahoma, Okl?. Crim 
287 P.2d 458 (1955). | 
Prettyman, J.: “Distinction between ‘inspection’ and ‘search’ of | 
a home has no basis in semantics, in constitutional history, or in 
reason. ‘Inspects’ means to look at, and ‘search’ means to look 
for. To say that the people, in requiring adoption of the Fourth 
Amendment, meant to restrict invasion of their homes if govern. 


ment officials were looking for something, but not restrict it if | 


| 


267. 


26 


the officials were merely looking, is to ascribe to the electorate | 


of that day and to the several legislatures and the Congress a 
degree of irrationality not otherwise observable in their dealing 
with potential tyranny.” Cf. Thompson, J., in People v. Exum, 
382 Ill. 204. 47 N.E.2d 56, 59 (1943). 

Sobeloff, C. J.: “How can it be appropriate to speak of an in 
vasion of privacy of a person who stands in her doorway, flaunt. 
ing evidences of crime in a place exposed to the sight of a num 
ber of neighbors and their families and visitors, including trades 
people who have an implicit invitation to come and go without 
hindrance?” 99 A.2d at 728. The officer was standing in a pri- 
vate alleyway used by tenants for access to their rooms. 


. See cases cited notes 253-258 supra. 
265. 
266. 


See Hartigan, J., quoted note 261 supra. 
3 Wicmore, Evipence § 791 (3d ed. 1940). 
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267. United States v. Dixon, 117 F. Supp. 925 (N.D. Cal. 1949); Story 
*. 67 Fi v. State, 97 Okla. Crim. 116, 258 P.2d 706 (1953). See also People 


F.zd 45 vy. Berger, 44 C.2d 459, 282 P.2d 509 (1955), requiring suppression 
(5th Cir of photostats of papers which were illegally seized, photostated, 
W.2d us and returned to the defendant prior to trial. 
. | 268. Ava. Cove tit. 14, § 436 (2) (1955 Cum. Supp.). This section was 
© officen enacted in 1951 after a prior statute was declared unconstitutional 
Wl for vagueness in Kahally v. State, 254 Ala. 482, 48 So.ad 794 
= Frank, (1950). Cat. Penat Cone § 647 (12) (West 1955). This subsection 
* $150 was enacted in the amendment of 1947. La. Rev. Strats. tit. 14, 
§ 284, enacted in 1950 (West 1950); N.J. Stat. ANN. § 2A:170-81.1, 

’ for dis enacted in 1956. 

Physica 269. See Grand Rapids v. Williams, 112 Mich. 247, 70 N.W. 547 (1897), 
ony Con. wherein it was held that ‘ ‘pecking in the window of a house” 
nO cae violated an ordinance against “indecent, insulting, or immoral 
that the conduct.” The incident took place at night and the window was 
casonable * in a dwelling and several people, including women, were in the 
al nullity room into which the defendant peeked. Cf. Phillips v. Aberdeen, 
ed States, 188 Miss. 620, 196 So. 632 (1940); DeBoard v. State, 160 Tenn. 51, 
din 5 22 S.W.2d 235 (1929). 


le, Crim; azo. Cat. ANN. Cones, Pexat Con § 647 (West 1955); Ga. Cook ANN 
| tit. 26, § 2002 (1935): Inv. Srat. ANN. § 10-4910 (Burns 1955); La 


earch’ of | Rev. Stat. tit. 14, § 284 (West 1950); N.J. Stat. ANN. § 22:170-81. 
ry, or in 1 (1957 Supp.); Ore. Rev. Stat. § 167, 165 (1) (1953)) R.I. Gex 
; to look Laws § 11-45-1 (Bobbs-Mertill 1956); S.C. Cone tit. 16, § 554 (19532): 
e Fourth Texn. Copr. ANN. § 99-1212 (Bobbs-Mermill 1955); Va. Coor tit. 
{ govern. 18, $225.1 (1956 ee Supp.). 


rict it {| 27! Ata. Cove tit. 14. § 436 (2) (1955 Supp.); N-C. Gen. Stat. § 14-202 
lectorate | (1953). bila , 1 ein 
ngres a 872 Alabama, California, Indiana, New Jersey, Oregon, Virginia. See 
, dealing citations at notes 270, 271 supra. 
. Exum 273. Tenn. Cope ANN. § 39-1212 (Bobbs-Mertill 1955). 

"904. Georgia, Louisiana, South Carolina. See citations at note 270 


. supra. 
; ate 275. California, New Jersey, Oregon, Virginia. See citations at note 
270 supra. 
a oe 276. \labama, Georgia. Indiana, North Carolina, Rhode Island, South 
aaa Carolina, Tennessee. See citations at notes 270, 271 supra. 
rithou ; 


277. Cited at note 270 supra. 
me 278. Orr. Rev. Stat. § 167.165 (1) (1959). 
279. 1 N.C.L. Rev. 286 (19239). 
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LETTER OF TRANSMITTAL 


To: The Honorable Robert B. Meyner, 
Governor of the State of New Jersey 


The Senate and General Assembly 
of the State of New Jersey 


The Joint Legislative Committee to 
Study Wiretapping and the Unauthorized Recording 
of Speech, created February 7, 1956, and extended 
by the Legislature on January 15, 1957, herewith 


submits its report. 


Malcolm S. Forbes, 
Chairman 


dite 
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PERSONNEL OF THE COMMITTEE 
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WHY THE INVESTIGATION? 


New Jersey Legislators could not help but nctice 
newspaper stories of the New York City wiretapping scandals 
which were revealed in 1955. The investigation of the mur- 
der of the wealthy Serge Rubinstein disclosed that this 

| New York financier acquired financial business information 
from his competitors through wiretapping and used it to his 
advantage. Also uncovered was a flourishing illegal wire- 
tapping business operating from an apartment on East 55th 
| Street, New York City, where a vast number of telephones 
| were tapped for private purposes and at high prices. The 
New York State Legislature swiftly saw an area which needed 
| study, and created the New York Joint Legislative Committee 
to Study Illegal Interception of Communications. This Com- 
mittee, after extensive hearings, reported that "electronic 
eavesdropping, particularly wiretapping, has been a lively, 
active, lucrative private business within New York State," 
and recommended that "eavesdropping be legally redefined to 
include modern practices, and that these be entirely outlawed, 
except as specifically recognized by the Constitution of the 
State for purposes of investigating crime." 
Word that a New Jersey private detective agency, and 
perhaps a law enforcement officer, had working arrangements 
with a New York wiretapper confirmed the thoughts of New 


Jersey State Senators and Assemblymen that what could happen 


afe 
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in New York could happen here. 
A glance at N.J.S. 2A:146-1 (Appendix page 6) djs. 

Closed that New Jersey had a Wiretapping Statute enacted jin 
S50, prohibiting "willful and malicious wiretappinc,” but 
that there was no indication that there had ever been a cop. 
viction or a judicial interpretation under this Act. 

| Is wiretapping practiced in New Jersey by private 
individuals, business men, private investigators, or law ep. 
forcement personnel? Do the telephone companies operating 
within the State furnish telephone monitoring services or 
otherwise assist in or condone the tapping of their wires 
for the purpose of intercepting telephone messages? Does oy 
New Jersey Statute acequately protect the public from the 
evils of eavesdroppinc? Does the Statute need revision be- 
caus? of the fabulous modern developments in the electronics 
fielc? These and other questions in the minds of New Jersey 
Lecislators led to the adoption of New Jersey Senate Con- 
current Resolution No. \ (Appendix pace ky) on February 1 


which established the Comnittee submitting this report. 
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COMMITTEE ORGAILIZATION AND PROCEDURE 


The Committee created by the Senate Concurrent 
Resolution met, elected a Chairman, and chose a legal 
consultant and a counsel, The latter were authorized to 
and did enlist the aid of committee investigators who were 
approved by the Committee. 

Ascertaining whether or not wiretapping or the une 
authorized recording of speech was being carried on in New 
Jersey was not an easy task because of the limited funds 
available and the natural reticence of those possessing 
knowledge of practices long considered illegal, or, in the 
ease of unauthorized recording, unpopular in New Jersey, The 
Committee staff followed leacs from every possible source, 
A State Senator had publicly announced that his wires had 
been tapped. Time was taken to check the incident. Records 
were inspected to ascertain whether or not a tap or unlawe 
ful connection was made at a New Jersey race track, 
Annonymous letters and telephone calls produced leads, some 
of which were fruitful, Manufacturers and dealers in elece 
tronic equipment were quizzed.as to the equipment available 
for wiretapping or other methods of eavesdropping. Private 
detectives were interrogated as to their use of such dew 


vices for business clients and in matrimonial cases, State 
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County and Municipal law enforcement personnel related thy 
extent to which wiretapping and eavesdropping practices wer | 
enlisted by their respective offices. Committee staff me, | 


bers met several times with New Jersey Bell Telephone Con. | 


” 
pany officials to learn company procedures in the investi. ro 
gation of wiretaps, and the Company" s policy with respect te | throu. 
monitoring and lending assistance to law enforcement pers cama 
sonnel. During the course of the. investigation, staff ments, the gi 
traveled to almost every County in the State. cecor 
‘ An individual possessing knowledge of wiretapping or conve: 
the unauthorized recording of speech was, as a rule, served | perso 
with a subpoena to attend a Committee hearing. At or befor devic 
such hearings, each witness was instructed as to the purpos Ais 
of the Committee and with respect to his rights and duties of "e 
as a witness under oath. Any witness desiring counsel was recor 
enoouraged to avail himself of representation at the hearin, or el 
At least one Committee member and Committee counsel were eave: 
present at each hearing, the testimony of which was steno- the ¢ 
graphically transcribed, Committee members and staff con- or me 
ducted the questioning of witnesses with respect to the sub- cour: 
jects under investication. | more 
The Committee broadened its scope to some extent to reco 
obtain information concerning mechanical and electronic to t 
eavesdropping where a recording may not have been present, othe 


Such an extension seemed justified, as the decision as to 
whether or not a conversation was to be recorded depended 
on the use the eavesdropper intended for it, or the particult 


equipment on hand, 6 
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WIRETAPPING AND EAVESDROPPING LAWS 
IN NEW JERSEY 


As the terms "eavesdropping", "wiretapping", "bug- 
ging”, and "unauthorized recording” were used in the course 
of questioning at Committee hearings, and will be referred to 
throughout this report, it will be helpful to outline the 
Committee's definitions of these words. "Eavesdropping" is 
the general term describing the practice of overhearing or 
recording, by means of a mechanical or electronic device, a 
conversation between two or more persons, whether it be a 
personal or telephone conversation. Therefore, if A, by a 
device, overhears or records a conversation between B and C, 
Aisan “eavesdropper". Clearly then, “wiretapping” is a type 
of “eavesdropping” and may be defined as the overhearing or 
recording of a telephone conversation by means of mechanical 
or electronic devices. "Bugging" is still another type of 
eavesdropping where a microphone or transmitter is used in 
the overhearing or recording of a conversation between two 
or more persons. In "wiretapping" or "bugging" there of 
course may, on occasion, be some element of consent by one or 
more of the parties to the conversation. An “unauthorized 
recording" is a recording made of a conversation by one party 
to the conversation without the knowledge and consent of the 


other party. 
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The New Jersey Wiretapping Statute is N.J.S, 24; 
146-1 which was enacted in 1930. It reads as follows: 


2A:146-1. Tapping telegraph or telephone lines: 
disclosing messages . 


Any person who willfully and maliciously: 


a. Cuts, breaks, taps or makes any connection 
with a telegraph or telephone line, wire, cable or 
instrument belonging to any other person; or 


b. Reads, takes, copies, makes use of, discloses 
publishes or testifies concerning a message, communica. 
tion or report intended for any other person and passip, 


over any such telegraph or telephone line, wire or cabli 


in this state; or 


c. Uses any apparatus unlawfully to do any or sy} 
acts - Is guilty of a misdemeanor. 


As previously stated, this Statute had not, up unt; 
the time of the creation of the Committee, been interpreted 
by anv reported judicial decision. The Committee almost in. 
mediately ran into a divergence of opinion as to the meaning 
and proper construction of the words "willfully and malicioy 
Many witnesses when questioned with respect to this problen 
Stated that they had always considered all types of wire- 
tappinc illegal in New Jersey and that by using the words 
"willfully and maliciously” the Legislature did not intend 
to permit any form of legalized wiretapping. It was brought 
out that the word "willful" meant "intentional" or "delibera 
while the word "malicious" meant "without justifiable cause, 
At least one law enforcement officer takes the position that 


wiretapping to detect crime is a justifiable cause and not |i 
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violation of the Statute. In answer to this, others point 

out that stealing bread for a starving family may be a justi- 
fiable cause, yet it is clearly contrary to law. The Attorney 
Generul of New Jersey takes the position that anyone wire- 
tapping in New Jersey does so at his peril and that it is up 
to the grand jury in each case to determine whether or not 

the tap was performed "willfully and maliciously" so that an 
indictment should be returned. These varied constructions 
point out a need for clarifying legislation. 

The next query might be: Are the words "cuts, breaks, 
taps or makes any connection with" broad enough to cover the 
evil sought to be prevented in view of the fact that today no 
physical breaking or even touching of a wire or instrument is 
necessary to intercept a telephone conversation. This thought 
occurred to Judge Leon Leonard, of the Atlantic County Court, 
in the unreported case of State v. Gribbin in 1952 where a 
small microphone device was held against the receiver by the 
listener in the same hand as was the hand receiver. The point 
in question involved the admissibility into evidence of the 
recorced conversation. As evidence illegally obtained is ad-. 
missible in New Jersey, that portion of the decision dealing 
with the interpretation of N.J.S. 2A:146-1 constituted dicta, 
but it clearly revealed the court's thinking on the subject. 
Judge Leonard ruled: 


"A reading of the New Jersey Statute (N.J.S. 2A:1h6-1) 
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in my mind does not make this conversation a violation 

thereof. . There were no cuts, breaks, taps or CONNEC CHI on, 
according to the testimony. It was just held up agains, | 
the receiver." ‘ 


New wording, therefore, is required to plug this 
possible loophole in the Statute. 


Judge Leonard touched upon another aspect cf the | 


Statute, as follows: 


"And, also, in addition to that the Statute provid, 
a telephone belonging to any other person, and this 
telephone for the purpose of the Statute, in my Opinion, 
belonged to Pearl Faulcon, one of the parties to the 
conversation. The fact that the physical title was in 
the telephone company does not, or the Statute, that js 
‘n my opinion does not mean to imply that the telephone 
belongs to the telephone company. When it says "belong. | 
ing to any other person,' I take that to mean the syb- 
scriber and not the actual owner of the physical instry. 
ment. 





Does "belonging to any other person" mean one other 
tran the subscriber, and, if so, who is the subscriber, the 
one who makes the application, the one who pays the bills, or 
the one in whose name the telephone is listed? Knowing that 
most residential telephones are listed in the name of the 
husband, does this mean, for example, that the husband may 
tap his own telephone to ascertain the contents of his wife's 
telephone conversations, but if the wife does the same she is 
quilty of a crime? A Deputy Attorney General takes the positic 
that "belonging to any other person" might mean a person other 
than the person to whom a particular telephone instrument is 


assigned and used rather than a person other than the one who 
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pays the bill. For instance, if Mr. X in the A.B.C. corpora- 
tion is assigned extension number 25, under this interpretation 
the words "belonging to any other person" refer to a person 
other than Mr. X and not to a person other than the A.B.C. 
corporation. This distinction is important because one pro- 
fessional wiretapper earns a portion of his living by tapping 
for employers the telephones assigned employees suspected of 
using the telephone to the detriment of the employer. This 
wiretapper takes the position that such tapping is legally 
permissable under the New Jersey law. 

It was imperative that the Committee consider these 
and. other possible constructions of the Wiretapping Statute. 
The fact that although the Statute has been in effect since 
1930, without a conviction having been obtained under it, might 
indicate that the Statute needed rewriting. 

While the Committee was conducting its investigation 
it became involved in litigation over whether the Committee 
could require a county prosecutor to reveal the name of an 
individual who had performed wiretapping services for the 
prosecutor. In holding that the Committee was entitled to 
learn the identity of the wiretapper, the court in Morss v, 
Forbes, 2 N. J. 341, (Supreme Court, 1957) interpreted 
N.J.S. 2A:146-1 for the first time. The court there held that 
the Statute prohibits all wiretapping and makes no exception 


for officials charged with law enforcement. 


-ll- 
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Accepting the fact that wiretapping is but one type 
of eavesdropping, it is today the law of New Jersey that 
there is no statutory prohibition of eavesdropping except fo, | 
the Wiretapping Statute, N.J.S. 2A:146-1. Any eavesdropping By Priv 


not included in this Statute is now permitted in New Jersey 








unless the common law crime of eavesdropping is violated, private 
Eavesdropping as it was Known in the common law, and which ts | to, wart 
still a crime in this State, was defined in Book IV, Chapter |: er 
c 
of Blackstone's Commentaries as follows: ned: 
as 
"(6) Eavesdroppers, or such as listen under walls the 4 
or windows or the eaves of a house to hearken after were f< 
discourse, and thereupon to frame slanderous and mis- | 
chievous tales, are a common nuisance and are punishable purpost 
at the court-leet; or are indictable at the sessions, 
and punishable by finding sureties for their good be- | though 
havior.” | 
compet: 
However, the eavesdropping evil of today is not gs 
wireta 
much the listening under a window, but the microphone or trans. 
as the em] 
mitter hidden in a lamp or in the wall, the transformirg of a| 
could | 
ordinary telephone into a room microphone-transmitter, oa 
ultrasensitive parabolic-type microphone which may secretly 
matter: 
pick up conversations some distance from the parties. Clearly 
would | 
science has virtually outdated Blackstone's definition and has 
abilit: 
created the need for this study and the recommended legisla- 
whe the: 
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EXTENT OF EAVESDROPPING IN NEW JERSEY 
renner 


Wiretapping 


By Private Individuals: 
The Committee investigation established that 


private individuals and business concerns are resorting 

to various types of wiretapping to overhear telephone 
conversations. One New York wiretapper stated that he 

had made approximately fifty wiretaps in this State during 
the last two and one-half years, but that most of these 

were for commercial business concerns for self-protection 
purposes. A typical case would be that of a company which 
thought an employee was leaking business secrets to 
competitors. A wiretapper would be employed to place a 
wiretap on the telephone used by the employee unbeknowing to 
the employee so that the employee's telephone conversations 
could be monitored or recorded, 

Instances of private wiretaps in matrimonial 
matters were disclosed to the Committee. Either a wiretapper 
would be hired or the subscriber possessing some technical 
ability would place a hidden tap on his telephone to ascertain 
whether or not his spouse wns being unfaithful, 

If a husband and. wife are separated and one wishes 
to obtain evidence for a divorce action against the other, 
the problem is more difficult. A wiretapper would be 
engaged to place a wiretap wherever he could - probably not 
in the home, but at a junction box perhaps some distance 


away. The hope would be to learn of a meeting between the 


&S< 


45495 O—60—pt. 524 
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spouse and his or her paramour, and then to conduct a 
raid to obtain the necessary evidence, 

Some evidence was unearthed indicating that 
wiretapping was used by a waterfront mobster to protect 
his position in an alleged conspiracy to frame a well-imoy 
public official. A recording was made of a telephone 
conversation which eventually fell into the hands of polics 
officials and lead to indictments of the alleged conspiraton, 

A dealer in music, records, and recording equipmy 
furnishes a service to the public, whereby one may walk int 
his store, place a telephone call, and, for a price, walk 
out with a tape or a recording of the entire conversation, 

Business and professional men are today recording | 
their telephone conversations without the consent or knowledp| 
of the party on the other end of the line, They indicate 
that it is very useful to have a record of important telepho 
calls in order to refresh their recollection as to the 
contents of the conversation, and to confront the other party 
with the transcript if he attempts to dispute the contents, 
Such recordings do not violate the present wiretapping statuh 
but do violate telephone tariff regulations in the absence 
of a "beep", 


By Law Enforcement: 
The Committee ascertained from police officials in 


one large New Jersey city, that its communications depart 
prior to 1951, tapped private telephone conversations on an 
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average of twenty times a year, The information obtained 
from the taps was used to further investigations of 
gambling, murder and other criminal matters. Wiretaps 
by other law enforcement personnel throughout the State 
were also revealed, When asked on what type of cases the 
taps were made, the usual answer was “gambling.” 

As earlier reported, one police department, to 
obtain evidence against a fellow police officer, placed a 
tap on a subscriber's telephone with the subscriber's — 
permission, In this case, the subscriber had known gambling 
connections, and when the police officer called, the conver- 
cation was recorded and later admitted into evidence in the 
trial of his indictment. 

With New Jersey being located across the river 
from New York City, it is inevitable that some New Jersey 
criminal activities would be tied in with New Yorkers, 
Knowing this, New Jersey law enforcement personnel have, on 
occasion, travelled to New York City, and with the cooperation 
of the New York District Attorney's Office, placed legal 
wiretaps in New York to intercept telephone conversations 
between New York and New Jersey. These taps have been 
helpful in closing down interstate gambling operations, 
Whether or not these activities violate the New Jersey wire- 
tapping statute has never been judicially determined, Howe 


ever, under a recent U. S. Supreme Court decision, handed 
down on December 9, 1957 (Benanti y, U. S.), such practices 


violate Sec. 605 of the Federal Communications Act, dealing 


with wiretapping. 
lif. 
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Some New Jersey law enforcement agencies record 
"emergency" telephone calls coming in to their switchboarg 
reporting crimes, fires, etc. The recordings are helpful, 
they say, to eliminate error on their part and to establis) 
some record with respect to the exact location of a Particu)y 
“emergency” as reported in the telephone call. The recordiy 
also might aid authorities in tracking down sources of "faly | 
alarms." | | 

On kidnapping and extortion cases a telephone tap | 
is useful as the demand for money is frequently conveyed by 
telephone. In these cases law enforcement authorities, with 
the permission of the subscriber, either listen-in on a 
telephone extension or set up a tap and recording device ty 


intercept incoming calls. 


By the Telephone Companies: 


The New Jersey Bell Telephone Company, a few years | 


ago, furnished a telephone monitoring service to their subscr| 
whereby, at the request of a subscriber, the Telephone Compan 
would dispatch to the offices of the subscriber telephone 
personnel and equipment, for the purpose of overhearing the 
telephone conversations of the subscriber's employees. By 
means of this service, an employer could determine how courte 
or efficiently his employees were handling incoming and outgo! 
calls. Obviously, an unscrupulous employer could utilize swh 
a system for eavesdropping on employees. The Committee was 


informed that this service was no longer available, however. 
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Bugging in New Jersey 
private Eavesdropping: 


A New Jersey private investigator told the Committee 
that he performed no wiretapping activities but that he used 
microphone devices some fifty times during the last ten 
years in the course of his investigations. On one occasion, 

a manufacturing concern which had, through an audit, deter-= 
mined that unexplained shortages were occurring, hired him 

to place microphones at strategic points in the plant in ore 
der that conversations of certain employees might be over- 
heard. Recordings were made and, as a result, an %18,000.00 
embezzlement case was solved. The same investigator indicated 
that most of his eavesdropping was performed for business con 
eerns for self-protection purposes to uncover wrongdoing by 
employees. | 

Private investigators also reported, however, that 
microphones or transmitters were used in matrimonial cases, 
Usually the permission of one of the home owners was obtained 
prior to the placement of a secret transmitter in a house, 
whereupon a wire would be laid from the transmitter to a speaker 
or recording machine to ascertain whether or not the Ss pouse 
was unfaithful, or to ascertain the time when a raid might proe 
duce the necessary evidence for a matrimonial action. 

A South Jersey citizen inadvertently found that he 
could hear telephone conversations on the aircraft band of his 


radio. Further investication disclosed that in this area long 
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distance telephone calls were carried by radio for a short 





distance so that one listening to that certain frequency | _ 
could intercept telephone conversations. This means of Send. sie 
ing telephone conversations by radio is now outdated, and j, record 
being replaced, the Committee was informed. | ma 
By Law Enforcement: ; | view @ 

Many New Jersey law enforcement agencies employ | Invest 
mechanical or electronic "bugging" devices to obtain inform. | if the 


tion for the detection of crime. Microphones are placed 


wherever they might be of the most use. Some are permanently — 


installed in prosecutors! offices and Jail cells. Others ar, | oo 
secretly planted in hotel rooms, or otherwise, for individua) 
investigations. Recording machines may or may not be attache _— 
erimi! 
Unauthorized Recording in New Jersey the d 
ee e 
by Private Individuals: | recor 
The Governor of New Jersey reported that after a that 


confidential conversation in his office with a certain party, 
the individual, upon leaving the Governor's office, announced 
that in his briefcase, which had been on the floor in the 
office during the talk, there was an ultra-sensitive recordin 
machine which had recorded the entire conversation. Other 
common cases of unauthorized recordings are when professional 
or business men turn on dictating-recording machines during 


conversations without the knowledge of the other party. 
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By Law Enforcement: 


The miniphon, a pocket-sized microphone and record- 
ing machine, is used by law enforcement investigators to 
record interviews with suspected criminals, especially in 
narcotics cases. The device is concealed during the inter- 
view and can even be in use while walking down the street. 
Investigators tell us that people would not talk as freely 
if they knew the conversations were being recorded, 

The automcbiles of law enforcement detectives 
have been “bugged” to record conversations of suspected 
criminals who are picked up and questioned from time to time, 

At least one County Prosecutor conceals a micro- 
phone in his office to record conversations with suspected 
criminals who may relate important information leading to 
the detection of crime. The prosecutor also states that the 
recording acts as a protection to him from unfounded claims 


that a payoff was demanded from the prosecutor's office, 
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COMMITTEE FINDINGS AND RECOMMENDATIONS 


The duties of the Committee as specifically outiiy, 


in Senate Concurrent Resolution #) were to: 


1. Eavesdropping and wiretapping 





A. Make a study of the subject of wi retappin 
and recording of speech; 

B. Investigate whether unauthorized wiretappi, 
and recording of speech is being carried on in the State by 
private or public individuals or agencies; 

Il. Determine the need for broadening, if necessary, 
the existing wiretapping statute; 
Ill. Determine the need, if an¥, for legislation 


concerning the unauthorized recording of speech. 


The Committee's findings and regulations with resper 


to its assigned duties are as follows: 


Eavesdropping and Wiretapping 


A. An Invasion of Privacy vs. A Tool to Combat 
Crime. 


Eavesdropping is the practice of overhearing or 
recording by device, a conversation or telephone communication 
by one who is not a party thereto. Wiretapping is eavesdroppl 


by the interception of telephone communications. 
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All types of eavesdropping are infringements upon 
the privacy of the person whose conversation is overheard, 


justice Holmes! dissent, in the case of Olmstead v. U. S., 


277. U.S. 428 (1928), referred to wiretapping as a "dirty 
business." Justice Roberts in Nardone v. U. S., 302 U. S. 


379, called wiretapping "inconsistent with ethical standards 
wo destructive of personal liberty.” Justice Brandeis, in 
a dissent in Olmstead v. U. S., 277 U. S. 428 (1928), emphasized 
that the right to be let alone is the most comprehensive of 
rights, and the most valued by civilized men, The words of 


Justice Hofstedter of New York in Matter of Interception 
of Telephone Communications, 207 Misc. 69 (1955) echo the 


views of this Committee, as he speaks of legalized wiretap- 
ping, "A tapped wire is the grossest invasion of privacy 
possible, However rationalized, its authorized use has its 
roots in the amoral doctrine that the end justifies the means, 
hence, the most drastic safeguards cannot be too stringent." 
ese 2 oe 

"A telephone interception is a far more devastating measure 
than any search warrant. A search warrant is confined to a 
definite place, and to specific items, or at least, to items 
of a stated class or description., Those in possession of 
the searched premises know the search 18 going on, and when 
the officer has completed his search, whether successful or 


not, he departs. Not so, in the case of a telephone inter- 


aDGin 
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| 


| 


ception. The interception order is obtained ex parte Qnd the 
person whose line is to be tapped, is, of course, in { gnorang, 
of the fact. The tap is maintained continuously day and nigt 
Everything said over the line is heard however foreign to th 
Stated objective of the law enforcement officers. The most 
intimate conversations, personal, Social, professional, busi. 
ness or even confidential, of an unlimited number of persons 
may be laid bare. In effect, the line of everyone who is | 
called from, or makes a call to the tapped linc, at any time, 
is being tapped during the maintenance of the tap," 

The same undesirable consequences apply to eaves. 
dropping other than by wiretapping. It is also an invasion 
of one's right to be left alone, when a secret microphone is 
placed in one's home, with the furpose of intercepting the 
conversations that may there take place. | 

On the other hand, the Committee can ise 
drive that New Jersey law enforcement personnel are making 
for legalized wiretapping and eavesdropping. Any tool which 
will make their job easier, or which may tend to deter crime, 
is in the best interests of the public, they feel. County 
prosecutors are commanded by law to be zealous in their attem 
to detect crime, and they are subject to criticism and even 
prosecution if they are anything less than diligent. It 
is also evident that the detection and apprehension of crin- 


inals create particular difficulties and demands in the 
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performance of duty by police, counry and state officers. 
Modern criminals have access to and employ extensively all of 
the latest techniques and devices designed and developed by 
modern technology. Law enforcement officers urge that they 
be given the opportunity to combat the criminal on equal 
terms. Such officials also realize that legalized eaves- 
dropping will infringe upon the freedom of some citizens 
put they feel that with the proper safeguards abuses will 
be minimized and law enforcement wiil be more effective. 

One cannot help agree with Justice Brandeis that 
the right to be left alone is a most comprehensive and valued 
right that should be closely guarded. It is obvious then 
that a need exists to protect the public in this field which 
the Legislature can and should meet, 

The Committee's study revealed that the only statute 
relating to the subject of eavesdropping is the wiretapping 


statute,N.J.5. 2A: 146-1. 


The New Jersey Supreme Court in Morss v. Forbes, 
2h N. J. 341 (Supreme Court, 1957) decided during the existence 
of this Committee, held that this statute did not permit 
legal wiretapping by anyone. Whether or not the statute 
needs modification will be discussed later. 
The only other law relevant to the subject under 


discussion is the common law crime of eavesdropping which 


makes listening under windows for the purpose of spreading 
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malicious tales, a criminal act. This crime, of COUrSE, dog: 
not affect the more common modern practice of eavesdropping 
by microphone or other mechanical or electronic device, This 
there is no law in New Jersey against the interception of 
conversations by placing a microphone in a bedroon, ad 
done in the recently publicized Wolfson case in New York; 
or "bugging” the executive offices of a union,which was the 
case with the New York Transport Workers Union. 

The findings and recommendations of the Conmnitte 
concerning its study of the recording of speech will be dis. 


cussed in a later paragraph. 
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B The Occurrence of Wiretappin Eavesdroppi 
. and the Recording of sot 


As previously indicated the Committee conducted 
an intensive investigation to ascertain whether there are 
wiretappers operating in this State. 

It can be reported that private individuals and 
private detectives participate in eavesdropping activities, 
not only by wiretapping, but by placing hidden microphones 
and trensmitters. The Committee's investigation developed 
that private eavesdropping is sometimes employed in matri- 
monial cases, and sometimes at the request of an employer 
to check on the activities of employees. The State Police, 
County Prosecutors and Municipal Police also employ eaves- 
éropping methods in the detection of crime. Whether or not 
the intercepted conversations are recorded in the foregoing 
instances is purely up to the eavesdropper, and whether or 
not he has the equipment available. Recording intercepted 
conversations is easily accomplished and is in use in this 
State. 

Businessmen on occasion record telephone calls or 
conferences without the permission of the other party, and 
without a beep device. When speaking with criminals, police 
and other law enforcement officers frequently conceal de- 
vices to record the conversations. Such recordings are 


presently legal although unknown to one of the parties to 


the conversation. 


=25~ 





1810 WIRETAPPING 


The Committee elicited admissions by a large 


Police department of as many as twenty wiretaps per year, 


One private investigator indicated he had placed approxi. =< 
mately the same number of taps for private customers dur. 
ing a one year period. Thus, the Cormittee feels that ouat 
eavescrorping practices do deserve public attention. wi 
The Committee did not uncover any instances where as 
law enforcement personnel used wiretapping for personal _— 
reasons other than to detect or prevent crime. There is, a 
of course, always the danger that when eavesdropping is of 8 
permitted for legal purposes, someone may employ it il- nes 
legally. It came to light in New York that police officers, | prac 
instead of using information obtained by wiretapping to con. | wane 
vict criminals, used the information to obtain pay-offs fron righ 
the gamblers whose lines had been tapped. Advocates of | byt 
legalized wiretapping admit to the possibility of such held 
abuses, but urge that with strict safeguards such abuges law, 
would be rare. | auth 
natu 
of t 
137 
suck 
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C. Committee Recommendations Concerning 


zavesdropping and Wiretapping. 
—————— 


1. Majority. 

As a result of the Comittee's study and invest- 
igation, the majority of the Committee find that there is not at 
the present time a sufficient need for legalized eavesdropping 
and wiretapoins for law enforcement personnel in New Jersey, A 
summary 01 the majority's reasoning follows: 

Wiretapping and eavesdropping constitute invasions 
of some of the basic freedoms with which we Americans are 
endowed, Some courts and authors have indicated that these 
practices violate the Fourth Amendment to the Constitution as 
unreasonable searches and seizures, Others indicate that "the 
right of privacy" or the “right to be left alone" is protected 
by the Ninth ana Tenth Amendments, In New Jersey, our courts have 
held that “the risht of privacy having its origin in the natural 
law, is immutable and absolute and transcends the power of any 
authority to change or abolish it, and that it is one of the 
natural and unalienable rights recognized in Article I, Section 1 
of the Constitution of this State ---", Mc Govern v. Van Riper, 
137 N.J.rq. 24. State Legislatures therefore should closely guard 
such a fundamental right and halt, rather than encourage, further 
infringements upon it, 

The fact that the right of privacy is not an absolute 
right and may yield to a greater public right in some cases should 


not be over-emphasized in the case of eavesdropping which violates 


privacy in @ much more extensive way than in the instances of 
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searches and seizures by warrant, fingerprinting, photographs, | techn 

blood tests, and the like, An eavesdropping or wiretapping perfo 
_ court order would presumably be in effect for weeks at a time, ts no 

during Which period the conversations of hundreds of innocent prote 

persons might be overheard and recorded, re 

tig Opponents of legalized eavesdropping cite that 

legal wiretapping in other States has proved to be successfu] — 

in only a limited way and usually in the less heinous type of 

crimes, District Attorney Hogan of New York testified before Jerse 

this Committee that with respect to his office, in about 50% of | latio 

the cases where wiretaps are made, no indictment results al. 

thouzh frequently useful information is obtained. Some New posit 

Jersey County prosecutors, when asked for what crimes they would 

need lecsal eavesdropping, responded “book-making" and “gambling,' 

There is no question Put that if legal eavesdroppiy | 

is permitted in New Jersey, abuses will follow, In New York and 

Fhileadelpnia, police have used wiretaos for their own personal 

ein uncer <he guise of attemptins to aetect crime, Also, the | 

more individuals instructed in the art of eavesdropping, the 

zreater is the chance that such persons may utilize their taps 

witheut court oraers for private reasons, Further, recent and 

Drotesea scientific advances in the electronics ffeld will make alas 

eavesarcop'n- immeasuradly more easy to accomplish and more ‘ 

success] in results, It is well known that tape and wire r- ny 
‘cordinges of conversations have been and can be altered to pro- one 
dice statements not made by the participants at all. New Jersey — 

prosecutors admit that in general crime is fairly well uncer 

control in tnetr jurisdictions, but state that with eavesdroppin | that 
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techniques their job would be easier and more efficiently 
performed. Aavocates of civil liberties feel that since crime 
ts not running rampant, tne public would be better served by 
protect -ng the right of individuals to be left alone, than by 
whittling away this basic freedom at a time when it is not 
absolutely necessary, 

Accordingly, tne majority recommends that the iew 
Jersey Legislature adopt Sections 1 to 8 of the proposed legis- 
lation as set forth in the avpendix hereto, 

Committee members supporting the majority's 


position are 


Senator Malcolm 5. rorbes, Chairman 
Senator Frank WwW, shershin 
Assemblyman Paul M, Salsburg 
AssemDlyman Dominic A, Cundari 


‘ Assemblyman Joseoh M, Thuring 


2. Minority, 

The minority feels that legalized eavesdropping 
and wiretapping should be made avaiiable to New Jersey law en- 
forcement personnel in high misdemeanor cases as long as 
adequate safeguards are esta>lished, A summary of the minority's 
reasoning follows: 

Law enforcement personnel have ceen urging for years 
that they be given the risht to wiretap in the course of their 
investigations, The criminal of today possesses and uses all 


available means of communications to carry out his raids against 


a2G~ 


45495 O—60—pt. 5 


to 
or 





1814 WIRETAPPING 


society, Police feel that through wiretapping they can gh.) ie# 2° 
immeasurably the time necessary to apprehend law violators ] ening 
that the mere vossibility of its use will tend to di scours, | to use 


or impede criminal activity. Law @! 





A large segment of the bookmaking and betting | ind{v: 
business is conducted over the telephone, Records are kept ;, of ster 
& minimum so they can be easily destroyed in the event of, Law ® 
police raid, Thus, constant surveillance is necessary to tp, sew Y 
a bookmaker, Narcotics "meets" are frequently arranged by Narco 
telephone, Extortion and kidnapping demanas are commonly m,| 7? 
over the wire, Wiretaps might close these investigations rae} 


quickly and produce the necessary evidence to convict, ny» unce 


of organized criminal activity or corruption in government ns Fede) 


any 





be planned in a telephone conversation, If the criminal kny ead 
the police could wiretap, he might reduce his criminal conta pois 
by telephone and make them in person, This would tend to fore) nou? 
him into the public eye somewhat for better surveillance by “3 
police detectives, thes 
Law enforcement officials contend that the poss}. = 
bility of abuses with respect to wiretapping by police has be We 
greatly exaggerated, The great majority of police are honest, _ 
hardworking individuals whose job is not an easy one, Admitte 
abuses will exist and have existed, Abuses could be minimize ” 
by permitting a tap only on the order of a high judicial offic 2-8 
after a detailed application by a responsible law enforcement — 
officer to the effect that there is reasonable ground to belli 
rep 


that evidence of crime may be thus obtained, 
The highly publicized gangland meeting at Aga Lachly 
-30- | 
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“ew Zork, On november ly, 19>;, points up the need for strength- 
ening law enforcement on @ statewide basis, by permitting them 

to use mouern electronic devices to combat organized crime, 

baw enforcement officials have aescribed this gathering of 65 
individuals as a “convention of unaerworld leaders." The State 
of sew Jersey was represented with 8 of its residents present, 
Law ensorcement agents, feaeral and state, investigated, The 
New York District Director o7 the "nited States Bureau of 
jarcotics testified that in his opinion, the Appalachin gathering 
represented a meeting of the infamous Maffia, The Maffia, as a 
secret society, has never been completely uncovered or exposed, 
ime We surveillance of the meeting place by State Troopers and 
Federal agents had been aetected, @ mass exodus took place by 
auto, through fields and into the forest. By virtue of good 
police work, most of the visitors were stopped and questioned, 
However, due to the inability of the police to discover some 
violaticn of law, these men could not be detained, Several of 
these people were later called to testify, but the few who failed 
to invoke vrivilege testified to the effect that the meeting on 
this particular day at this particular place was sheer coin- 
cidence, 

For the purpose of acescribing the type of people 
assembled, only 9 had no crim‘nal record, The remaining 53 who 
were identified had an agctrerate cf over 100 convictions and 
more than 275 arrests, 

A New York Legislative Committee, in its interim 


report, concluded that "the Appalachin meeting emphasizes the 
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need for a bureau of centralized police intelligence ANd con. 
tinuous investigative action directed at organized Crime an | 
racketeering on a State-wide basis." 

Tne United States Department of Justice has recent), | 
announced a long-range campaign to combat crime, Hood]uns vit 
prison records have invaded the legitimate fields of business 
and labor unions and are suspected of well-organized Packeteer. 
ing, extortion, and interstate fraud. Some editorial writer 
recall that such drives have been conducted before, but Syndj. 
cated crime continues to flourish. They urge a relaxation of | 
the restrictions on wiretapping and the rules of evidence wy. 
lend protection to the guilty. 

Representative Kenneth B. Keating has introduced a 
bill in Congress to allow Federal wiretapping in national secu 
cases and freeing states to pass their own wiretap laws to con) 


racketeers and Subversives. He declared, 


"We should at once put this weapon in the hands | 
of those charged with protecting our safety and security, 
To deny it to them is tantamount to guaranteeing to | 
criminals and spies a sanctuary or no man's land in 
whnich to conduct their operations. 


"It is high time Congress recognized we are in an 
all-out war against criminal conspiracies and subversives 
There can be no compromise with these enemies just as 
there should be no infringing of civil liberties. The 
delicate balance is achieved in my proposed bill." 

Police investigators emphasize that their Job is 

not an easy one, and that they need every available aid, inclu: 
ing legalized wiretapping and bugging, to successfully wage 


their war against crime. 
The minority recommends that the New Jersey Legis- 
lature adopt sections 1 to 10 as set forth in the appendix 
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hereto, The Committee member supporting the minority is 


Senator Donal C, Fox, 


If the Legislature should contemplate the adoption 
of statutes authorizing legalized wiretapping, the Committee 
recommends that Chief Justice Warren's opinion in Benanti v, U.S., 
78 S.Ct. 155, be carefully studied as that decision casts doubt 
upon whether a State may validly adopt such legislation in view 
of the Federal Public Policy established by Sec, 605 of the 
Federal Communications Act, 

The Committee is informed that a New York legalized 
wiretapping case in point is now under consideration in the 
Appellate Courts, A Supreme Court decision in this case should 
resolve the question, The possibility also exists that other 
Federal wiretapping or eavesdropping statutes may become law, 


These should, of course, be carefully checked for possible 


conflict. 
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As a result of its investigation and study, the cy 
mittee has determined that the New Jersey Wiretapping Statut, 
N.J.S. 2A:146-1 is inadequate and should be repealed. The 
Committee has reached this conclusion for several reasons, 
among which are the following: 

1. N.J.S. 2A:146-1 prohibits willful and malicioy 
wiretapping. As previously indicated, with respect to wire. 
tapping, these words mean different things to different peop, 
A County Prosecutor was convinced that a wiretap to detect 
crime was lawful because he was not: acting maliciously, The 
Attorney General of New Jersey was of the opinion that a 
person, even in law enforcement, wiretaps at his peril and 
that it was the Grand Jury's job to determine whether or not 
the tapping might have been performed "willfully and mali- 
ciously." Another interpretation was that the words meant th: 
all wiretapping was illegal. 

The recent New Jersey Supreme Court in Norss v, 
Forbes, 24 N. J. 1 (Supreme Court, -1957) held that N.J,5, 
2A:146-1 made all wiretapping illegal and made no excepticr 
for law enforcement personnel. 

2. The words "cuts, breaks, taps, or makes any con 
nection with" are apparently not broad enough (despite Section 
(c) of the Statute) to clearly include modern electranic wire 


tapping equipment which can intercept telephone messages 
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without cutting, breaking, tapping or making connections. 
such equipment is being employed and was referred to and dis- 
cussed in the case of State v, Gribbin ante. 

3. The phrase "telegraph or telephone line, wire, 
cable or instrument belonging to another person" is one which 
causes confusion. Actually, all telephone equipment is owned 


by or belongs to the Telephone Company. Do then the words 


in the Statute refer to the Telephone Company, or the sub- 


scriber? If subscriber, is he the applicant for the telephone, 
the one who pays the bills, or the one in whose name the tele- 
phone is listed? 

. Eavesdropping other than by wiretapping is a 
practice equally objectionable in our society. The Committee 
feels, therefore, that the Statute prohibiting wiretapping 
should prohibit all types of eavesdropping by device. 

5. Though wiretapping has been practiced here dur- 
ing the years, there has never been a conviction under N.J.S. 
2a:146-1. Thouyh this is probably due in a large part to the 
fact that law enforcement people do not favor the prohibition 
of wiretapping, it may also be true that the Statute is in- 


adequate or out-dated, 








1820 WIRETAPPING 


nauthorize ecording o eec 

By the words "unauthorized recording of speech" 
the Committee means a recording of a face to face conversa. 
tion by one who is a party to it, which recording is made 
without the knowledge and consent of the other party. The 
South Jersey police officer who conceals in his pocket a 
small recording machine and records conversations with nar. 
cotics users is making an unauthorized recording as is the 
insurance investigator using the same equipment. Not include 
in the unauthorized recording category, by Committee definitiy 
to avoid confusion, are recordings made in the course of eave. 
dropping. 

Unauthorized recording is perfectly legal under 
New Jersey law at the present time. Though permissible under 
the law, the Committee does not look with favor on the practic, 
of unauthorized recording. It constitutes a surreptitious 
invasion of the straight-forward person to person relation, 
It falls short of high ethical standards and fair play. How- 
ever, the conversation was intended for the ear of the party 
recording it. He could subsequently repeat what was said -- 
why not then permit him to record it, and perhaps retaina 
more accurate record? It is difficult to draw a line in this 
area delineating what should be criminal activity, and what 
sheuld not. Some people feel that such recordings should be 


permitted, but that evils arise in their use or when the wire 
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or tape is altered. 


Because of the obvious difficulties to establish 
Mt. tes in this field, the Committee has concluded that it 
should not recommend legislation concerning unauthorized 
recording as herein defined. 


The reliability and value of recorded conversa- 


lar- tions and communications. regardless of how obtained, is not 


” considered here inasmuch as this would be a study in and of 


hate itself. 
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APP ENDIX 
PROPOSED LEGISLATION _— 
such 
Eavesdropping emplo 
Section 1. Short Title. conse 
2. Eavesdropping. 

3. Exemption. to by 
4. Punishment for eavesdropping. who 3 
S. Person defined. do $c 

6. Eavesdropping instruments. | 
7. Divulging and obtaining information and access re 

wrongfully. , 

8. Duty to report to law enforcement agencies. " 
9. Disclosing confidential information. | $§h. 

10. Court order for eavesdropping. 
of tl 

PROPOSED LEGISLATION BY MAJORITY OF COMMITTEE 

(Sections 1 to 8) ; $5. 

$1. Short Title. | 
This act may be cited as the "Eavesdropping Act." any | 
the 
$2. Eavesdropping. A person: a 
(1) not a sender or receiver of a telephone or tele 
telegraph communication who willfully and by means of instru- | offi 

ment overhears or records a telephone or telegraph communica- 
$6. 


tion, or who aids, authorizes, employs, procures or permits 
another to do so, without the consent of either a sender or 


receiver thereof; or 
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(2) not present during a conversation or discussion 
who willfully and by means of instrument overhears or records 
such conversation or discussion, or who aids, authorizes, 
employs, procures or permits another to do so, without the 
consent of a party to such conversation or discussion; or 

(3) who, not a member of a jury, records or listens 
to by means of instrument the deliberations of such jury or 
who aids, authorizes, employs, procures or permits another to 


do so; is guilty of eavesdropping. 


$3. Exemption. 


There shall be exempt from the provisions of this 


act the normal operation of a telephone or telegraph company. 


$. Punishment for eavesdropping. 
A person who violates any paragraph of section two 


of this act shall be guilty of a misdemeanor. 


$5. Person defined. 

As used in this act, the word "person" shall mean 
any person, whether natural or artificial, without regard to 
the relation he may hold to others, or the capacity in which 
he may act, including but not limited to the subscriber of the 


telephone or telegraph service involved and any law enforcement 


officer. 


$6, Eavesdropping instruments. 
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A person who has in his possession or under his cop 


any device, contrivance, machine or apparatus designed | 


or commonly used for eavesdropping, as described in section 


two of this act, and who commits any overt act evincing an 


intent to unlawfully use or allow the same to be so used for 


eavesdropping, is a disorderly person. 


| 


§ 7. Divulging and obtaining information and access wrongful) 


A person who: 


tion, 


(1) wrongfully, whether by trick, false represents. 


impersonation or otherwise, obtains or attempts to obty, 


information concerning the identification or location of any 





wires, cables, lines, terminals or other apparatus used in | 


furnishing telephone or telegraph service; or 


(2) being an officer or employee of a telephone or 


telegraph company, gives information concerning the identifi. 


cation or location of any wires, cables, lines, 


terminals or 


other apparatus used in furnishing telephone or telegraph 


service, to any other person, knowing said person is not en- | 


titled to said informations or 


tion, 


(3) wrongfully, whether by trick, false represents- 


impersonation or otherwise, obtains or attempts to obtali 


access to any installations, wires or cables of a telephone 


or telegraph company upon any premises; is a disorderly perso,| 


s 8. 


Duty to report to law enforcement agencies. 
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1S cop, It shall be the duty of every telephone or telegraph 
i gned | company to report to a law enforcement agency having jurisdic- 
tion | tion, any violation of paragraph one of section two, section 

} an | gtx, and paragraphs one and three of section seven of this 

d for | act, coming to its attention. Any violation of this section 


shall constitute the violator a disorderly person. 


‘ongfully, PROPOSED LEGISLATION BY MINORITY OF COMMITTEE 


Eavesdropping 
‘eSent.| wote: The Minority adopts the prior proposals of the Majority 


—__ 


5 of the Committee with the following changes and additions: 
-O obtal; 


of any $3. Exemption. There shall be exempt from the provisions 


Vin | of this act: 


(1) the normal operation of a telephone or tele- 


j 





1oNne or graph company; and 

entifi- (2) eavesdropping pursuant to court order granted 
ils or pursuant to section ten of this act. 

phi 


st ene | 9+ Disclosing confidential information. 


Any person who, knowing the existence of, or contents 
resents) in, the application or order for eavesdropping, pursuant to 
to obtalp Section ten of this act, discloses the same to any other per- 
phone son is a disorderly person. 
y person, This section shall not apply to a disclosure by 
testimony under oath in any trial, hearing or other proceeding, 


nor to a disclosure to the judge concerned or his authorized 
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agents or employees, nor to the applicant himself or his 
authorized agents or employees, nor, when necessary, to meet | 


a challenge of the right to so eavesdrop, to the person whos, 


facilities are involved or to a law enforcement officer, | 


$19. Court order for eavesdropping. 


An ex parte order for eavesdropping as defined jp 
paragraphs one and two of section two of this act may DE issu 
by a judge of the Superior Court upon oath or arrive ae 
Attorney-General or a County Prosecutor that there is reasop. 
able ground to believe that evidence of crime constituting a 
high misdemeanor may be thus obtained. Such application mus 
contain the name of the person or persons whose communication, 
conversations or discussions are to be overheard or recorded; 
the facts upon which petitioner relies in making said applics. 
tion; the necessity and purpose of said application; in the 
case of a telephonic or telegraphic communication, the tele. 
phone number or telegraph line involved; and in the case of 
eavesdropping as described in paragraph two of section two of | 
this act, the place where the conversations or discussions are 
expected to take place. In connection with such application, 
the judge concerned must satisfy himself of the existence of 
reasonable grounds for the granting of such application. 
the application is granted, any order pursuant thereto shal! 
be effective only for the period specified therein, but such 


period cannot exceed two weeks; however, such order can be 
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nded for the same, or a shorter, period, by the judge who 
poi the original order, upon satisfying himself that such 
extension is in the public interest. A certified copy of said 
pe shall be sufficient authority for the person so authorized 


carry on the activities therein specified. 
to 
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A CONCURRENT RESOLUTION creating a Joint committee of the 


WIRETAPPING 


SENATE CONCURRENT RESOLUTION NO. } 


lature to inquire into and investigate wire tapping 
y 


and the unauthorized recording of speech generally 


Legis. 


by mechanical or electronic devices or any other 


apparatus. 


BE IT RESOLVED by the Senate of the State of Ney 


Jersey (the General Assembly concurring): 


1. 


There is hereby created a Joint committee of th 


Legislature to consist of 6 members, 3 to be appointed from 


the membership of the Senate by the President thereof and } 


to be appointed from the membership of the General Assembly 


by 


the Speaker thereof, who shall serve without compensation. 


Vacancies in the membership of the committee shall be filled 


in the same manner as the original appointments were made, 
3 


2 
Ce 


The committee shall organize as soon as may be 


after the appointment of its members and shall select a chair. 


man from among its members and a secretary who need not bea 


member of the committee. 


It shall 


be the duty of said committee to make a 


Study and investigation of the subject of wire tapping and the 


recording of speech generally by mechanical or electronic 


devices or any other apparatus; to inquire into and investigate , 


of 


speech, 


generally, 


whether unauthorized wire tapping and unauthorized recording 


by mechanica! or electronic devices or 
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any other apparatus is being carried on by public or private 


bodies or agencies or by individuals in the State; to deter- 


he Legis, nine the need for broadening, if necessary, our present 

BPPing | statutory provision covering wire tapping, and the need, if 

| any, for legislation covering unauthorized recording of speech. 

her | k. The committee shall have all the powers of a 
joint legislative committee provided by chapter 13 of Title 52 

New of the Revised Statutes and shall be entitled to call to its 


assistance and avail itself of the services of such employees 


of m| of any State, county or municipal department, board, bureau, 





fron commission or agency as it may require and as may be available 

ind 3 to it for said purpose, and to employ such stenographic and 

mbly clerical assistants and incur such traveling and other miscel- 

ation, laneous expenses as it may deem necessary, in order to perform 

illed its duties, and as may be within the limits of funds appropriated 

de, or otherwise made available to it for said purposes. 

ay be | S. The committee may meet and hold hearings at such 

Chair. place or places as it shall designate during the sessions or 

bea recesses of the Legislature and shall report its findings and 
recommendations to the Legislature, accompanying the same with 

make’ / any legislative bills which it may desire to recommend for 

and the | adoption by the Legislature. 

ic Filed Feb. 7, 1956. 
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NEW JERSEY STATUTES 


2A:146-1. Tapping telegraph or telephone lines; 


disclosing messages. Any person who willfully and malicious), 
y: 


a. Cuts, breaks, taps or makes any connection 


« with a telegraph or telephone line, wire, cable or instrument 


belonging to any other person; or 


b. Reads, takes, copies, makes use of, discloses 
’ 


publishes or testifies concerning a message, communication or 


report intended for any other person and passing over any suc} 


telegraph or telephone line, wire or cable in this states; or 


acts-- 


c. Uses any apparetus unlawfully to do any of such 


Is guilty of a misdemeanor. 
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FEDERAL COMMUNICATIONS ACT 
SECTION 605 


No person receiving or assisting in receiving, or 
transmitting, or assisting in transmitting, any interstate 
or foreign communication by wire or radio shall divulge or 
publish the existence, contents, substance, purport, effect, 
or meaning thereof, except through authorized channels of 
transmission or reception, to any person other than the ad- 
dressee, his agent, or attorney, or to a person employed or 
authorized to forward such communication to its destination, 
or to proper accounting or distributing officers of the vari- 
ous communicating centers over which the communication may be 
passed, or to the master of a ship under whom he is serving, 
or in response to a subpena issued by a court of competent 
jurisdiction, or on demand of other lawful authority; and no 
person not being authorized by the sender shall intercept any 
communication anc divulge or publish the existence, contents, 
substance, purport, effect, or meaning of such intercepted 
communication to any person; and no person not being entitled 
thereto shal] receive or assist in receiving any interstate 
or foreign communication by wire or radio and use the same or 
any information therein contained for his own benefit or for 
the benefit of another not entitled thereto; and no person 
having received such intercepted communication or having be- 


come acquainted with the contents, substance, purport, effect, 
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or meaning of the same or any part thereof, knowing that Such 


information was so obtained, shall divulge or publish the | 





existence, contents, substance, purport, effect, or meaning New Jet 
of the same or any part thereof; or use the same or any in. | Specis! 
formation therein contained for his own benefit or for the me 
benefit of another not entitled thereto: Provided, That this vi. Ve 
section shall not apply to the receiving, divulging, publig. A 


ing, or utilizing the contents of any radio communication 


broadcast, or transmitted by amateurs or others for the use 





of the general public, or relating to ships in distress, 


(June 19, 1934, ch. 652, 605. 48 Stat. 1103.) 
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NEW JERSEY PUBLIC UTILITIES COMMISSION 
~~" GENERAL EXCHANGE TARIFF 





New Jersey Bell Telephone Company 
Special Arrangements for the Connection of Facilities of 
re Telephone Company with Facilities Provided 
Fi By Weateatts “mC 
V1, Voice Recording Equipment 
A. Regulations 
1. General 
Voice recording equipment provided by the sub- 
scriber for the recording of telephone conversa- 
tions may be used in connection with the facilities 
of the Telephone Company subject to the regulations 
specified herein. 
2. Basis of Connection 
a. Connection of voice recording equip- 
ment provided by the subscriber with the 
facilities of the Telephone Company shall be 
made only through recorder connector equipment 
which contains a device automatically producing 
a distinctive recorder tone that is repeated 
at intervals of approximately fifteen seconds 
when the recording equipment is in use, except 
that in the case of services provided by the 
Telephone Company which have no connection with 


the exchange or toll system of the Telephone 
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{Reprinted 


Company, recorder connector equipment whici, 
does not contain the automatic tone device Legis] 
may be used at the option of the subscriber, 


b. Permanent connecticn shall be made 


only through recorder connector equipment 
furnished, installed and maintained by the 
Telephone Company. 

c. Temporary connection for a period 
not to exceed thirty days may be made for 
trial or demonstration purposes throush | 
portable recorder connector equipment fur- 
nished by a recorder manufacturer or his 
agent, provided such equipment Is obtained 
from and is maintained by the Telephone Con- 
pany and is connected with the telephone line 
through jacks installed on the line by the 
Telephone Company for that purpose. 


d. The voice recording equipment pro- 


that at the will of the user it can be physical) 


vided by the subscriber shall be so arranged 
connected to and disconnected from the facil- 


ities of the Telephone Company or switched on 


and off. 
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LETTER OF TRANSMITTAL 


To: The Hon. Netson A. ROCKEFELLER, Governor of the State of 
New York: 


The Senate and Assembly of the State of New York: 


The Joint Legislative Committee on Privacy of Communications 
and Licensure of Private Investigators, created February 22, 1955 
(as the Joint Legislative Committee to Study Illegal Interception 
of Communications) and continued by several joint resolutions of 
the Senate and Assembly to March 31, 1960, herewith submits its 
1959 report covering two subjects: 


Part I—Eavesdropping 


Part I[l—Private investigators and guards. 


ANTHONY P. SAVARESE, JR. 
Chairman 


13) 


The 


The 


Ex- 


Ex- 


Co: 
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JOINT RESOLUTION ADOPTED MARCH 25, 1959, CON- 
TINUING THE JOINT LEGISLATIVE COMMITTEE ON 
PRIVACY OF COMMUNICATIONS AND LICENSURE 
OF PRIVATE INVESTIGATORS UNTIL MARCH 31, 
1960 


Wuereas, The Joint Legislative Committee to Study Illegal Inter- 
ception of Communications was created by joint resolution of the 
Senate and Assembly adopted on February 22, 1955, and thereafter 
continued by mesue joint resolutions of Senate and Assembly to 
March 31, 1957; and thereafter again continued to March 31, 1958, 
and to March 31, 1959, as the Joint Legislative Committee on 
Privacy of Communications and Licensure of Private Investigators ; 
and 

Wuereas, The initial studies of this committee revealed shocking 
invasions of the personal privacy of individuals by licensed private 
investigators and called into serious question the effectiveness of the 
laws of licensure and regulation of this occupation ; and 


Wuereas, This committee, in the 1956, 1957, 1958 and 1959 
sessions of the legislature, proposed extensive legislative change in 
the laws controlling the interception of communications by private 
individuals and law enforcement authorities, much of which was 
enacted into law; and 


Wuert is, in 1959 certain law enforcement officers have been 
arrested and arraigned on charges of criminal eavesdropping, in 
circumstances of which the exact nature remains to be deter- 
mined; and 

WHEREAS, In accordance with the concurrent resolutions adopted 
March 22, 1956, March 29, 1957 and March 26, 1958, this committee, 
in addition to the investigation of the problems and the laws relating 
to the privacy of communications, has made a study of Article 7 of 
the General Business Law and related statutes concerning the 
licensing, regulation and control of private investigators, and this 
study, yet to be completed, reveals the need for a comprehensive 
revision of the present laws and regulations for licensure and con- 
trol of private investigators ; and 

Wuereas, The Secretary of State, in 1956, following this com- 
mittee’s disclosure of irregularities in the activities of certain 
licensed private investigators, conducted an investigation of the 
activities of private investigators and thereafter recommended 
extensive legislative change in the laws with respect thereto, and 
this committee’s initial industry-wide survey of these licensees 
indicated their intense concern with the nature of these proposals 
and their desire that the legislature afford the subject matter a 
broader and more extensive study; and 

WHEREAS, The committee proposed during 1958 and 1959, a pro- 
gram affecting private investigators, and the administrators of 
Article 7 of the General Business Law, much of which has been 
passed by the Legislature ; and 
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Wuereas, In 1959 a new Secretary of State has been appointeg 
with responsibility for administering Article 7 of the General Bug, | 
ness Law; and 


WHEREAS, The committee in 1959, pursuant to its instructions, hag 


proposed a general recodification of Article 7 of the General Bugj. V 
ness Law; and mal 
WHeEreas, Neither the Secretary of State nor the affected industry a 
has had reasonable opportunity or time to study and analyze the . 
detail of this proposed recodification, and pet 
Wuereas, The committee will be unable to complete all of j "y 
, plete all of its I 
studies and conclude its work by March 31, 1959, now, therefore pri 
be it tak 
RESOLVED (if the Senate concur), 1. That the Joint Legislative 1 
Committee on Privacy of Communications and Licensure of Private | cee 
Investigators, which was created by concurrent resolution adopted wa! 
on February 22, 1955, and extended by joint resolution adopted on pre 
March 22, 1956, March 29, 1957, and March 26, 1958, until March 31, 
1959, to investigate invasion of privacy and other rights of indi. cer 
viduals by unreasonable and unlawful interception of telephone and the 
telegraph communications, the methods employed or which can be det 
employed in making such interceptions and the measures which to 
may be taken to overcome, prevent and eliminate such practices, be tay 
and the same is hereby continued with all of its powers and duties, Un 
2. That the committee shall continue its study for possible revi- | ] 
sion and recodification of Article 7 of the General Business Law and | thi 
the pertinent statutes concerning the licensing, regulation and con- | of 
trol of private investigators and shall examine the practices, proce. hat 
dures and regulations of other units of State and local government de 
charged with the administration of such laws of licensure, regula- str 
tion and control of private investigators. un 
3. That the committee shall conclude such studies as it is now all 
conducting and shall likewise complete the studies with which it is Sti 
hereinabove charged and shall be continued for those purposes to 
and including the thirty-first day of March, nineteen hundred sixty. su] 
4. That the committee shall render a report to the legislature lor 
on or before the thirty-first day of March, nineteen hundred sixty; ta] 
and, be it further -— 
RESOLVED (if the Senate concur), That any unexpended balance Co 
of the appropriation heretofore provided for the expenses of this th 
committee from the legislative contingent fund, is hereby reappro- a 
priated and made available to such committee; and, be it further | 
RESOLVED (if the Senate concur), That, in addition thereto the | ql 


sum of thirty thousand dollars ($30,000) for the expenses of this 
committee from the legislative contingent fund is hereby appro | 
priated and made available for such committee on vouchers 
approved and audited as provided by law. 
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CHAIRMAN’S FOREWORD 


When the 1959 legislative session adjourned, mucl of the pri- 
mary business of this Committee remained in an undetermined state. 
Notably, six bills proposed by the Committee and passed by the 
Legislature awaited action by the Governor during the thirty-day 
period in April. Therefore we submitted a very brief, temporizing 
report, promising a comprehensive report later. 

Five of our Committee bills, improving State regulation of 
private investigators, were approved by the Governor and will 
take effect October 1, 1959. 

The sixth bill, making evidence inadmissible in criminal pro- 
ceedings if obtained in violation of the State’s eavesdropping law, 
was vetoed by Governor Rockefeller. A similar proposal had been 
previously vetoed three times by former Governor Harriman. 

Meanwhile this legislation was overshadowed in importance by 
certain wiretapping cases before our highest appellate court. While 
they are beyond our immediate legislative jurisdiction, these matters 
demand our utmost vigilance. For they involve a serious threat 
to the police power of New York State, in the area of wire- 
tapping, based on views expressed by the Supreme Court of the 
United States. 

During April the New York State Court of Appeals rendered 
three decisions of great importance in relation to New York’s use 
of its police power in the area of wiretapping. All these cases 
had been appealed on the basis of United States Supreme Court 
decision in Benanti v. United States (December, 1957.) In that 
strongly-worded opinion Mr. Chief Justice Warren, backed by the 
unanimous Court, declared that the Congress ‘‘did not mean to 
allow’’ the law enforcement wiretapping authorized by New York 
State’s Constitution. 

In the face of this challenge New York’s Court of Appeals 
supported the prosecution in all three of these cases; but its 
long-awaited opinions left no doubt that, in the area of wire- 
tapping, the police power of New York State is in great jeopardy 
—unless the Supreme Court tempers its attitude or unless the 
Congress overcomes inertia and clarifies its intent to support 
the long-standing philosophy, policy, and practice of New York. 

Applications for appeal have been made to the United States 
Supreme Court in two of these cases, but the Court adjourned for 
the summer without rendering a decision whether it will hear them. 
Thus a tense and critical situation remains in abeyance until 
the autumn term of court. 


(Following the completion and approval of this report, and 
its release to the press, The Supreme Court on October 12 re- 
fused to grant certiorari in both of these cases, although Chief 
Justice Warren and Justice Douglas indicated they would 
have been willing to reconsider the established rule which 
permits the acceptance of illegally obtained evidence in 
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the courts of New York. The two appealed cases have beep, 
disposed of. However, the Court’s noncommittal action dog, 
not remove the Benanti case, which still stands as a threg 
and challenge to the police power of the States. To this exten 
the following two paragraphs remain valid and important, 


We trust that the Attorney General of New York igs fully 
aware of this situation. If the Supreme Court decides to give 
further hearing to this attack on New York’s sovereignty, we 
respectfully urge that the Attorney General enter the case with 
ail the legal force and prestige that the State can command. 

We also hope this situation will have the active interest of the 
Governor, particularly since the remedy need not be reached 
through judicial channels. The entire apparent clash between State 
and Federal law here involved is based entirely on a brief obscure 
clause in a 1934 Act of Congress, the intent of which has beep 
strongly and extensively interpreted by the Supreme Court. For 
years U.S. Senator Kenneth B. Keating has been trying to persuade 
the Congress to speak for itself in this matter. His legislation 
embodies the philosophy of New York State law, and should haye 
all the support we can give it. 


As has been the Committee’s custom, this report is in two parts, 
Part I deals with privacy of communications, wiretapping, and 
eavesdropping. Part II deals with regulation of private investiga. 
tors. 
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been 
aoa | PART I 
req 
tent, EAVESDROPPING AND WIRETAPPING, 1958-59 
ant. ) 
fully In the Foreword we have set forth briefly the critical situation 
give which exists as to Federal and New York State wiretapping law 
» We and judicial construction. This we shall expand. But first let us 
with | survey the general situation as to New York. 
On the initiative of this Committee, New York State enacted in 
f the 1957 (and improved in 1958) a comprehensive scheme for the 
hed protection of personal privacy against eavesdropping—whether by 
State telephone wiretapping or by secret microphones and other elec- 
cure | tronic instruments. For the first time, eavesdropping by secret 
been microphone was made a felony, and the law against wiretapping 
For was so tightened that it is now a felony for any private person. 
ade Further, the use of secret microphones by police was brought under 
ation control of the courts, as was done with respect to police wiretapping 
have | by our Constitutional Amendment of 1938. With various corollary 
statutes, New York thus has a thoroughly considered body of law 
jn this area which has no counterpart in any other State or Federal 
statutes. 
arte With one exception, we have not sought since 1958 to add to 
and this system of law; but, while engaged in our study of private 
tiga. investigators, we have kept informed on how the law was working. 


| During 1958 three defendants in New York County pleaded 
guilty of eavesdropping by secret microphone, within a year after 
the new law took effect. The defendants, one Foster, a licensed 
private detective, and two assistants were sentenced to serve one 
year (one sentence was suspended.) The leading defendant in this 
ease, Charles V. Gris, had committed suicide after indictment. 

During 1958 two plainclothes policemen in Kings County pleaded 

guilty of conspiracy to do unlawful wiretapping. County Judge 
Hyman Barshay sentenced each to serve one year, and suspended 
sentence. They were dismissed from the police force. An inspector 
involved in their case was brought to trial but the jury disagreed. 
These patrolmen had tapped telephones to get information on book- 
makers; this apparently was an echo of the great Brooklyn 
scandal of a decade ago, in which policemen were found to have 

|  extorted money through wiretapping on a wholesale basis. This 
1958 case was the first anywhere, so far as we can determine, in 
which a policeman was convicted of unlawful wiretapping. 

Neither of these 1958 incidents was banner-headline material, 
| but they make an interesting contrast to the situation when this 
| Committee was created in 1955. As of then, no one for a generation 
had been successfully prosecuted for wiretapping. 

This brings us to the major eavesdropping case of all time, that 
of the convicted wiretapper John G. Broady. Nearly four years 
after his conviction he is still out on bail, pending appeal to the 
| United States Supreme Court, in the situation referred to in our 
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Foreword. The creation of this Committee resulted largely from 
the revelation that Broady, a lawyer and investigator, had been 
operating a large scale wiretapping business from an apartment on 
East 55th Street, from which he could tap in at will on midtowy 
telephone lines. Broady’s clients were not only usual matrimonial 
litigants, but business firms which paid him large sums to spy oy 
their competitors. He was tried in December, 1955, and convicteg 
on sixteen counts. A few of these counts were on related matters 
such as illegal possession of wiretapping equipment and rentino 
premises for wiretapping, but primarily they were violations of 
our basic law against wiretapping, enacted in 1892. His offenses 
had been most flagrant, and the proof against him was over. 
whelming. 

Broady was sentenced to serve two to four years in prison, and 
he did go to Sing Sing for about six weeks. He was then released 
on a certificate of reasonable doubt, based on certain overzealous 
remarks made by the prosecutor in summation. Eventually his 
conviction was affirmed by the New York State Court of Appeals 
in April, 1959, by a 5 to 2 decision, two judges voting for reversal 
because of the prosecutor’s remarks. Thus Broady stands finally 
convicted under New York State law, and owes the major part 
his prison term. 

The Court of Appeals, however, granted leave for Broady to 
appeal to the United States Supreme Court, under the Supremacy 
Clause of the Constitution. Broady’s argument is that in enact. 
ing the Federal Communications Act of 1934, which forbids the 
interception and divulgence of messages, the Congress preempted 
the entire field and deprived the States even of the power to punish 
wiretapping. 


(As noted on page 11, the Supreme Court in October 
denied Broady’s appeal and also the appeal in the Dinan case, 
dicsussed below. However, the Court of Appeals discussion of 
the case remains quite pertinent.) 


Extreme (and even absurd) as Broady’s contention may seem, 
our Court of Appeals took it very seriously. In the majority 
opinion, upholding the Broady conviction, Judge Charles W. 
Froessel went to great length to analyze the Federal statute and 
to argue that it did not apply under the Supreme Court’s decision 
in the ease of Pennsylvania v. Nelson. The Nelson case is, of 
course, the very controversial decision in which the Supreme Court 
nullified a State conviction for subversion, on the ground that the 
Federal Government had fully occupied this area of law. The 
Supreme Court cited the Nelson case in its very strong Benanti 
decision, and it was this that gave Broady his surprising new argv- 
ment on appeal. 

Judge Stanley H. Fuld dissassociated himself from the Court 
of Appeals majority. The Supreme Court’s strong language and 
citation of the Nelson case gave him pause as to whether “‘the 
Federal Government has not fully oceupied the field of telephonic 


16 


from 


nt on 
town 
Onial 
YY On 
‘ieted 
tters, 
nting 
as of 
eNses 
Over. 


, and 
pased 
alous 
y his 
Deals 
ersal 
nally 

part 


ly to 
macy 
nact- 
3 the 
ipted 
Inish 


tober 


yn of 


WIRETAPPING 1845 


communications, including, of course, their interception.’’ He 
invited the Supreme Court to ‘‘speak more decisively on the sub- 
. ? 

This Committee and its staff had been much concerned by the 
Benanti decision and the citation of the Nelson case, but we re- 
frained from comment until our Court of Appeals has spoken. 
We construe their opinions (Judge Froessel’s by implication, and 
Judge Fuld’s directly) as very important warning to the people of 
New York that their police power (reserved to the People and the 
States by the 10th Amendment in our Bill of Rights) is very 
much threatened. 

In granting Broady permission to appeal, the Court of Appeals 
eave the Supreme Court full opportunity to express itself. If the 
Supreme Court should indeed intend to override New York’s 
police power, fortune could have provided no occasion more lively, 
sensational, or embarrassing then the sought-for liberation of the 
completely discredited eavesdropper Broady. 


(Since the Court of Appeals decided the Broady case the 
Supreme Court has apparently limited the Nelson case by its 5 to 
4 decision in Uphaus v. New Hampshire. In this Mr. Justice 
Clark said the Nelson decision was intended to keep Federal and 
State prosecutors from having a race to the courthouse door. 
However, anyone would be rash to make any predictions about 
what may happen at our highest level of judicial construction. ) 


In April the State Court of Appeals unanimously upheld the 
prosecution in two other appeals based on the Benanti decision. 
These cases (People v. Dinan and People v. Variano) differed 
sharply from the case of Broady. He was convicted of wire- 
tapping; these defendants were prosecuted for bookmaking, on 
evidence originating in police wiretaps. These wiretaps had been 
duly made under Court orders, as authorized by our State’s Con- 
stitutional Amendment of 1938 and by Section 813-a of our Code of 
Criminal Procedure. County Judge Hugh Coyle dismissed these 
defendants in order to obtain an appellate ruling on the Benanti 
decision, in which the Supreme Court had denounced New York’s 
law enforcement wiretapping as violation of Federal Penal Law. 

Unanimously the Court of Appeals reversed Judge Coyle, on 
the ground that there was nothing in the Benanti decision to 
change the New York rule of evidence. This rule is that evidence 
may be admitted in a criminal trial, even though that evidence has 
been unlawfully obtained. (The classical statement of this is in 
the Defore decision, by Judge Benjamin Cardozo.) In contrast, the 
Federal rule excludes any illegally obtained evidence—in particu- 
lar, any evidence ‘‘tainted’’ by wiretapping. However, the 
Supreme Court has held, in Schwartz v. Texas, that it will not 
interfere if a State court accepts wiretap evidence obtained by 
State officers. Along with this, New York State’s evidence rule 
stands as the sole fortified position of our system of law enforce- 
ment wiretapping. 
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(This Committee heretofore has proposed, and the Legislat 
has passed, legislation somewhat modifying this evidence alle = 


excluding in criminal trials any wiretap evidence obtained in : = 
violation of State law. This was most recently vetoed in April rd 
1959, by Governor Rockefeller. From the standpoint of New York’s rs | 
system of eavesdropping law, we still believe this legislation degip. pina 
able. However, in view of the extreme importance of our evidence d- 
rule in relation to the Benanti case, we shall not further propose any ‘eel 
modification of it, unless the Federal-State situation has been satis. aid 
factorily clarified.) 
exist 
The Benanti decision has been on the books since 1957, but it Su 
has never been implemented. Except as noted, law enforcement For 
wiretapping has proceeded in New York as before. But implemen. rack 
tation could be provided, through the appeals which have been of 8) 
filed with the Supreme Court in both the Broady and the Dina, basi 
cases. If, in the autumn, the Supreme Court decides to consider used 
these cases, the cases will rise to a Constitutional level which fay “ 
transcends their importance as criminal matters. It will then be an , 
occasion to defend the State’s very sovereignty against most | 28 
grievous inroads. debs 
These cases have been ably and successfully handled by. the - 
District Attorneys of New York and Westchester counties, through This 
their appeals bureaus. In emphasizing their importance, to the orde 
highest Conistitutional officers of the State, we have not meant to Am 
suggest that the District Attorneys be superseded in any sense = 
or degree. We do seek to assure that, if occasion arises to defend and 
the State’s police power, they have every ounce of support the ete 
State can muster. .. 
In this report we have kept discussion of case law to the bare Jud 
minimum. It is appropriate; however, that we cite the statute law I 
on which a vast superstructure of Federal court opinions has been Cor 
erected. This is an obscure clause of only thirty-one words, buried oe 
in the vast Federal Communications Act of 1934, more than 20,000 bas 
words setting up Federal regulation of the telegraph, telephone, = 
and radio industries. y 
The pertinent thirty-one words, buried in fat, wordy Section Su 
605, on ‘‘ Unauthorized publication or use of communications,”’ and Di 
given penal effect by another section, are as follows: Ia 
‘‘* * * No person not being authorized by the sender 
shall intercept any communication and divulge or publish the | de 
existence, contents, substance, purport, effect, or meaning of ha 
such intercepted communication to any person* * *.” St 
Wiretapping was never mentioned in the debates on the 1934 | 
measure, a complex act which set up the Federal Communications | ov 
Commission. The pertinent thirty-one words were never referred fo 
to in the debates of Congress or its Committee reports. Yet the in 
Supreme Court, not on any Constitutionoal grounds, but solely ju 
on these thirty-one words and its own accumulated opinions, has | 4 
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erected @ vast superstructure of opinion law, the pinnacle of which 
is the Benanti case. 

Our New York Court of Appeals has said that these thirty-one 
words are ‘‘not clear,’’ perhaps the strongest possible criticism 
of a penal law. The Supreme Court itself has expressly refrained 
from defining their meaning in full. It has denounced the morals 
and ethics of wiretap evidence, but never held that wiretapping 
itself is @ Federal crime. It has declared in thunderous tones, 
however, that it is a crime to intercept and divulge, even the 
existence of a wiretap. 

Such reasoning helped free the convicted spy Judith Coplon. 
For years it kept Frank Costello out of jail, and unnumbered other 
racketeers. It has greatly hampered the F. B. I. in the pursuit 
of spies and kidnappers. And now, in the Benanti case, it is the 
basis for the dictum that in 1934 the Congress had the power, and 
used its power, to forbid New York State to establish Court control 
over the police practice of wiretapping. 

We are sure this would have amazed and bewildered the dis- 
tinguished delegates who, at our 1938 Constitutional Convention, 
debated wiretapping seriously and in good faith adopted an 
amendment which was overwhelmingly approved by the people. 
This prohibited official wiretapping except by authority of a Court 
order, issued on good cause. It derived directly from the Fourth 
Amendment of our Federal Constitution, which provided for search 
warrants to safeguard against the 18th Century abuses of search 
and seizure. The New York system of control has worked well for 
twenty years. It has had the overwhelming support of our people, 
as well as our highest State officers, executive, legislative, and 
judicial. 

It may seem absurd today to argue, as Broady does, that the 
Congress in its thirty-one words superseded the power of our State, 
even to punish wiretapping. Yet our own Court of Appeals, on the 
basis of the Benanti and Nelson cases, has taken this argument 
seriously. We must heed this warning. 

We further delayed this late report in order to see whether the 
Supreme Court would elect to hear appeals in the Broady and 
Dianan cases. That question has now gone over until after the 
summer recess. But it will be as urgent in October as it was in 
June. 

Even if the Supreme Court elects to let these casese stand, as 
decided by our Court of Appeals, the Benanti decision will still 
hang as a threat over our State Constitution and a cloud over our 
State’s law enforcement officials. For this our remedy is with 
the Congress. 

We do not believe for an instant that the Congress intends to 
override and supersede the police power of New York and the other 
forty-nine States. But it has happened in the past, through 
inertia, that legislative responsibility has been abdicated to the 
judiciary. In this instance, such inertia might be disastrous to 
the police power of our States. 
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We hope that New York’s Representatives in Congress, ag wel] 
as our Senators, will urgently seek a more definitive statement of 
intent than the completely inadequate thirty-one words we haye 
quoted. For twenty-five years the Supreme Court has laboreg 
industriously attempting to divine what Congress meant. By 
the people are entitled to a declaration of intent by the Congres 
itself, in words that are as clear to all of us as they may be to the 
Supreme Court. 

As to this, we commend the legislation offered by Senator Keat. 
ing, which is consistent with the laws of New York. 
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APPENDIX A 


BENANTI v. UNITED STATES 
(355 U. S. 96) 
Mr. Culer Justice WARREN delivered the opinion of the Court. 


The question presented by petitioner is whether evidence obtained 
as the result of wiretapping by state law-enforcement officers, 
without participation by federal authorities, is admissible in a 
federal court. Petitioner was convicted of the illegal possession 
and transportation of distilled spirits without tax stamps affixed 
thereto in violation of 26 U.S. C. §§ 5008 (b) (1), 5642. The New 
York police, suspecting that petitioner and others were dealing in 
narcotics in violation of state law, obtained a warrant in accord- 
ance with state law’ authorizing them to tap the wires of a bar 
which petitioner was know to frequent. On May 10, 1956, the 
police overheard a conversation between petitioner and another in 
which it was said that ‘‘eleven pieces’’ were to be transported 
that night at a certain time and to a certain place in New York City. 
Acting according to this information, the police followed and 
stopped a car driven by petitioner’s brother. No narcotics were 
found, but hidden in the car were eleven five-gallon cans of 
alcohol without the tax stamps required by federal law. The 
brother and the alcohol were turned over to federal authorities 
and this prosecution followed. 

At the trial the first government witness, a state police officer, 
testified to the events leading up to the discovery of the cans of 
alcohol in an automobile which had been driven by the petitioner 
and then taken by his brother to the appointed spot. No mention 
was made of the wiretap on direct examination. However, on 
cross-examination this witness admitted that the information caus- 
ing the police to follow the car and intercept it came from a wire- 
tap.2 On redirect examination the prosecutor sought to prove that 


1N. Y. Const., Art. I, § 12; N. Y. Code of Criminal Procedure, § 813-a (1942). 


*R.7: “Cross examination by Mr. Todaro [defense counsel]: 


“Q. Officer, you were in the vicinity of this Reno Bar quite frequently? 

“A. Yes, sir. 

“Q. Did the Police Department have a tap on the Reno Bar, if you know? 

“A. Yes, they have several taps on the Reno Bar. 

“Q. Did you obtain any information as part of this investigation from the 
wiretap conversation? 

“A. Did I obtain any information in regard— 

“Q. Yes, in reference to the Benantis. 

“A. Benanti? 

“Q. Yes. 

“A. Yes. 


“Q. You also obtained information as a result of this wiretap that this car 
was going to be driven to a certain location? 
“A. Yes. 


“Q. But you had obtained some information through the wiretap which 
gave you a lead to this trap? 
“A. Part of the information.” 
[21] 
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the wiretap had been authorized by state law. The Government 


introduced a second police official, who testified substantially 4, | ie 
the first, admitting on direct examination that a wiretap had ge. or 
isted and on cross-examination that the discovery of the aleohg rH d 
was occasioned by knowledge of the contents of the Wiretapped 308 
conversation. The words of that conversation were not disclosed ty abor 
the jury although they were disclosed to the trial judge and the by § 
defense counsel.* The record is silent as to whether the prosecuto; fede 
was told the words of the conversation. However, in our view } I 
is unimportant whether he had this information or not. the 
Petitioner’s motion to suppress the evidence was denied and he | mu) 
was convicted. The Court of Appeals for the Second Cireyit tent 
affirmed, 244 F. 2d 389, holding that while the action of the state inte 
officials violated Section 605 of the Federal Communications Act, ing 
the evidence obtained from the violation was still admissible. W, spe 
granted certiorari. 355 U. S. 801. Petitioner relying on this the 
Court’s supervisory powers over the federal court system, claims eri 
that the admission of the evidence was barred by the Federal nov 
Constitution and Section 605. We do not reach the constitn. | aw: 
tional questions as this case can be: determined under the statute. I 
Section 605 states in pertinent part :* elo 
‘*’ . . mo person not being authorized by the sender shall | Sel 
intercept any communication and divulge or publish the An 
existence, contents, substance, purport, effect, or meaning of wi 
such intercepted communication to any person. . .’’ | a 
I és 
In Nardone v. United States, 302 U. S. 379, and 308 U. 8. 338, off 
this Court held that evidence obtained from wiretapping by de 
federal agents was inadmissible in federal court. In Schwartzy, | _ st 
Texas, 344 U. S. 199, the same type of evidence was held admis. | th 
sible in a state court where it had been obtained by state agents, to 
The case before us, containing elements from these three cases, | ~~ 
forces a choice between the different results reached. on 
The Nardone decisions laid down the underlying premises Al 
upon which is based all subsequent consideration of Section 605. it 
The crux of those decisons is that the plain words of the statute di 

created a prohibition against any persons violating the integrity 
of a system of telephonic communication and that evidence obtained is 
—— Ww 
*R.52: “(The following took place in the absence of the jury: ) | WwW 
“THE Court: Mr. Todaro, the assistant district attorney is here with Ww 

the order of the [state] court [authorizing the wiretap]. I just tell you, 
Mr. Todaro, I have looked at it and it does provide for the tap of these Pp 
premises, so that your concession [that the tap was authorized under state W 
law], generally made, was actually well based. | e' 
“Also, for whatever factual interest it may have on this motion, Mr. t 
Murphy overheard the conversation that night, if you want to get the ¥ 
full facts on that. a 
“The reference on the wire was to ‘eleven pieces’ which they thought | k 
means narcotics, and that was why they intercepted the car.” f 
£48 Stat. 1103, 47 U. S. C. § 605. 2 
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in violation of this prohibition may not be used to secure a federal 
conviction. Nardone V. United States, 302 U. 8. 379, 382. More- 
over, as the second Nardone decision asserts, distinctions designed 
to defeat the plain meaning of the statute will not be countenanced. 
308 U. 8. 338, 340. We hold that the correct application of the 
above principle dictates that evidence obtained by means forbidden 
by Section 605, whether by state or federal agents, is inadmissible in 
federal court. 

In this case the statute was violated if not earlier at least upon 
the disclosure to the jury of the existence of the intercepted com- 
munication,® for Section 605 forbids the divulgence of ‘‘the exis- 
tence, contents, substance, purport, effect, or meaning’’ of the 
intercepted message. The effect of that violation in contribut- 
ing to the conviction here is manifest. The jury were free to 
speculate that the existence of the communication, the source of 
the Government’s evidence, was further proof of petitioner’s 
criminal activities.® The prosecutor continued to use evidence 
now linked to a disclosed wiretap although he had been made 
aware of its existence and of its obvious significance to his case." 

Respondents argue that the evidence obtained from the dis- 
elosed wiretap should have been admissible by referring to 
Schwartz v. Texas, supra, and by drawing a parallel to the Fourth 
Amendment. It is urged that as long as the wiretapping occurred 
without the participation or even knowledge of federal law-enforce- 
ment officers, the evidence should be admitted in federal court; 
the Federal Government, being without fault, should not be handi- 
capped. However, Schwartz v. Texas does not indicate approval of 
such a proposition. Both a state court and state law-enforcement 
officers were there involved. The rationale of that case is that 
despite the plain prohibition of Section 605, due regard to federal- 
state relations precluded the conclusion that Congress intended to 
thwart a state rule of evidence in the absence of a clear indication 
to that effect. In the instant case we are not dealing with a state 


‘Because both an interception and a divulgence are present in this case we 
need not decide whether both elements are necessary for a violation of § 605. 
Also because here the disclosure was of the existence of the communication, 
it is not necessary for us to reach the issue whether § 605 is violated by an 
interception of the communication and a divulgence of its fruits without 
divulging the existence, contents, etc., of the communication. 

*The obvious prejudice to the petitioner from the disclosure of the wiretap 
is shown by efforts of the prosecution to mitigate it by showing that the 
wiretap had not been instigated on account of the charge for which petitioner 
was being tried. However, disclosure of the existence of the communication 
was the prejudicial error that was not overcome. 

"The heart of the Government’s case was (1) the testimony of the two 
policemen, who were present at the scene of the wiretap and at least one of 
whom arrested petitioner’s brother and discovered the alcohol, and (2) the 
evidence of a government chemist as to his analysis of the seized alcohol. As 
the Court of Appeals below said: “But it is equally clear that but for the 
wiretap there would have been no basis for any prosecution whatever, as the 
ne of Angelo [petitioner’s brother] and seizure of the ‘eleven pieces’ 
led to the discovery of appellant’s participation in the violations of federal law 
for 7 he had been convicted; and the sequence of cause and effect is clear.” 
244 F. 2d, at 390. 
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rule of evidence. Although state agents committed the Wiretap, 
we are presented with a federal conviction brought about in part 





by a violation of federal law,® in this case in a federal court.® As a 
Furthermore, confronted as we are by this clear statute, ang sponde! 
resting our decision on its provisions, it is neither necessary nor were 1 
appropriate to discuss by analogy distinctions suggested to be appli. by stat 
cable to the Fourth Amendment.!® Section 605 contains an ex. Constit 
press, absolute prohibition against the divulgence of intercepted an ex 
communications. Nardone v. United States, 302 U. S. 379, 389. a certa 
This case is but another example of the use of wiretapping that was there 1 
so clearly condemned under other circumstances in the second |  obtaine 
Nardone decision :"? who at 
ee , pursua 
To forbid the direct use of [these] methods . . . but to put execut 
no curb on their full indirect use would only invite the very Rest 
methods deemed ‘inconsistent with ethical standards and gress i 
destructive of personal liberty.’ What was said in a different of a c 
context in Silverthorne Lumber Co. v. United States, 25] 991. 3 
U. S. 385, 392, is pertinent here: ‘The essence of a provision this pe 
forbidding the acquisition of evidence in a certain way is that not be 
not merely evidence so acquired shall not be used before the : 
; a tappin 
court, but that it shall not be used at all.’ ’’ 
we re 
a partic 
The above principle has for its purpose enhancement of the The 
proper administration of criminal justice. To impute to the statute for th 
anything less would give it ‘‘a self-defeating, if not disingenuous tert 
purpose.’’!2 Nardone v. United States, 308 U. S. 338, 340-341. | = ia 
*A complementary distinction was made in Rea v. United States, 350 U. S. to inte 
214. There this Court reversed the denial of an injunction against a federal naturé 
agent who had seized evidence in violation of the Federal Rules of Criminal intras 
Procedure and, being unable to introduce the evidence in federal court, was tec 
about to do so in a state prosecution. In answer to the argument that such an prate 
injunction would interfere with state judicial procedure, the decision states: canno 
“The command of the federal Rules is in no way affected by anything that did n 
happens in a state court. They are designed as standards for federal agents. Sectio 
The fact that their violation may be condoned by state practice has no relevancy rtio 
to our problem.” Id., at 217. pew 
*The first divulgence appearing on the record occurred in court, but we do over t 
not mean to imply that an out-of-court violation of the statute would not alao matte 
lead to the invalidation of a subsequent conviction. | 
*Tt has remained an open question in this Court whether evidence obtained =x, 
solely by state agents in an illegal search may be admissible in federal court (1942) 
despite the Fourth Amendment. See Lustig v. United States, 338 U. S. 74, “Th 
78-79. The instant decision is not concerned with the scope of the Fourth sage @ 
Amendment. author 
1308 U. S., at 340. was to 
# Goldstein v. United States, 316 U.S. 114, is not to the contrary. The hold- consid 
ing of that decision is that one not a party to an intercepted conversation may Sess. ¢ 
not bar the testimony of one who has been induced to testify by exposure of | on Int 
the fact that his own conversations have been wiretapped. Id., at 122. The | would 
broad language in the decision that the policy of the Fourth Amendment applies graph 
to § 605 is placed in the context of a discussion of the right of one not a party #30 


to the conversation to complain. Id., at 120, 121. This right was rejected on 
the ground that since the statute allows the “sender” of a message to consent 
to its divulgence, it meant to protect only him. 
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IT. 


As an alternative argument to support the judgment below, re- 
spondent urges that the interception and divulgence in this case 
were no violation of Section 605 because the wiretap was placed 
by state agents acting in accordance with law of New York. The 
Constitution and statutes of the State of New York?* provide that 
an ex parte order authorizing a wiretap may be issued by judges of 
a certain rank upon the oath or affirmation of certain officials that 
there is reasonable ground to believe evidence of a crime may be 
obtained and which identifies the telephone line and the persons 
who are to be affected thereby. It is undisputed that an order 
pursuant to that law was issued in this case and that it was 
executed according to state law. 

Respondent does not urge that, constitutionally speaking, Con- 
gress is without power to forbid such wiretapping even in the face 
of a conflicting state law. Cf. Weiss v. United States, 308 U. S. 
321, 327. Rather the argument is that Congress has not exercised 
this power and that Section 605, being general in its terms, should 
not be deemed to operate to prevent a State from authorizing wire- 
tapping in the exercise of its legitimate police functions. However, 
we read the Federal Communications Act, and Section 605 in 
particular to the contrary. 

The Federal Communications Act is a comprehensive scheme 
for the regulation of interstate communication.‘ In order to 
safeguard those interests protected under Section 605, that portion 
of the statute pertinent to this case applies both to intrastate and 
to interstate communications. Weiss v. United States, supra. The 
natural result of respondent’s argument is that both interstate and 
intrastate communication would be removed from the statute’s 
protection because, as this Court noted in Weiss,)* the intercepter 
cannot discern between the two and will listen to both. Congress 
did not intend to place the protections so plainly guaranteed in 
Section 605 in such a vulnerable position. Respondent points to 
portions of the Act which place some limited authority in the States 
over the field of interstate communication. The character of these 
matters, dealing with aspects of the regulation of utility service to 


YN. Y. Const., Art. I, § 12; N. Y. Code of Criminal Procedure, § 813-a 
(1942). 

“The Federal Communications Act was the response to a Presidential mes- 
sage calling to the attention of Congress the disjointed exercise of federal 
authority over the forms of communication. The primary purpose of the Act 
was to create a commission “to regulate all forms of communication and to 
consider needed additional legislation.” H. R. Rep. No. 1850, 73d Cong., 2d 
Sess. 3. Note also the remarks of Senator Dill, Chairman of the Committee 
on Interstate Commerce, who introduced the bill in the Senate, that the Act 
would correct the theretofore cursory federal regulation of telephone and tele- 
graph companies. 78 Cong. Rec. 8822. 

#308 U. S., at 328. 
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the public, is technical in nature’ in contrast to the broader poliey 
considerations, motivating Section 605.17 Moreover, the very exis. | 
tence of these grants of authority to the States underscores the 
conclusion that had Congress intended to allow the States to 
make exceptions to Section 605, it would have said so. In light 
of the above considerations, and keeping in mind this comprehen. 
sive scheme of interstate regulation and the public policy underly. 


ing Section 605 as part of that scheme, we find that Congress App 
setting out a prohibition in plain terms, did not mean to allow Appea. 
state legislation which would contradict that section and that (Hugh 
policy.** Cf. Pennsylvania v. Nelson, 350 U. S. 497; Hill y. judgm 
Florida, 325 U. 8. 538; Hines v. Davidowitz, 312 U. S. 52.19 (Morr: 

The judgment is reversed and the cause is remanded to the bookm: 
District Court for further proceedings not inconsistent with this mation 
opinion. 

Reversed. 
onamnaaie VAN 

%47 U. S. C. § 220(h) allows the Federal Communications Commission to | Westel 
place carriers under state authority in regard to accounting systems and | Police 
methods of depreciation accounting. See H. R. Rep. No. 1850, 73d Cong,, ‘n wiol 
2d Sess. 7. 47 U. S. C. § 221 (b), as originally enacted, enabled state com- , i viol 
missions “to regulate exchange services in metropolitan areas overlappi three | 
State lines.” S. Rep. No. 781, 73d Cong., 2d Sess. 5; H. R. Rep. No. 1850, 73d they ¢ 
Cong., 2d Sess. 7. State authority over intrastate communications is reserved ber 18 
by 47 U. S. C. (Supp. II) § 152(b), which removes the jurisdiction of the 


Federal Communications Commission from “charges, classifications, practices, The 
services, facilities, or regulations for or in connection with intrastate com. 
munication service by wire or radio of any carrier.” See S. Rep. No. 781, 


73d Cong., 2d Sess. 3. Jt 
Cf. Nardone v. United States, 302 U. S. 379: Nardone v. United States, 0 

308 U. S. 338; Weiss v. United States, 308 U. S. 321. 0: 
*In passing, it should be pointed out that several Attorneys General of the 

United States have urged Congress to grant exceptions to § 605 to federal 

agents under limited circumstances. See, e.g., Hearings before Subcommittee tl 

No. 5 of the House Committee on the Judiciary on H. R. 762, 867, 4513, 4728, a 

5096, 84th Cong., 1st Sess. 28; Rogers, The Case for Wire Tapping, 63 Yale I 

L. J. 792 (1954). But Congress has declined to do so. In view of this, it would [: 

seem unreasonable to believe that Congress is willing to allow this same sort of : 

exception to state agents with no further legislation on its part. | 8 
# Schwartz v. Texas, supra, is not to the contrary. While it refused to over- l 


turn a state rule of evidence, the Court was satisfied that the action of the | t: 
state officials nonetheless violated § 605. 344 U. S., at 202. 


The 
Unite 
Assur 
obtait 
evide 
(Peoy 

| 242d 

| ting « 
does 
199). 
in th 

| Case : 


26 





~—~o 


- +— @& be seOR : <= 


1e 
ul 


le 
\d 
of 


le 


WIRETAPPING 1855 


APPENDIX B 


PEOPLE v. VARIANO 
(5 N. Y. 2d 391) 


Appeal, by permission of an associate judge of the Court of 
Appeals, from an order of the County Court of Westchester County 
(Hugh 8. Coyle, J.) entered May 28, 1958, which (1) reversed a 
judgment of a Court of Special Sessions of the Village of Tarrytown 
(Morrie Slifkin, J.), convicting defendant upon three charges of 
pookmaking (Penal Law, sec. 986), and (2) dismissed the infor- 
mations and remitted the fine. 


Van VooruHis, J.—The People appeal from the reversal by the 
Westchester County Court of a conviction of defendant in the 
Police Justice Court of the Village of Tarrytown of bookmaking 
in violation of section 986 of the Penal Law. He was charged under 
three informations tried together, which are identical except that 
they charge the commission of the crime on separate days—Decem- 
ber 18, 19 and 21, 1956, respectively. 

The County Court reversed in the following memorandum: 


‘*Although four errors are assigned for the reversal of the 
judgment only the contention that the trial court admitted 
over the objection of the defendant a transcript of a recording 
of a wire-tapped conversation, need engage our attention. 

‘It is conceded by the District Attorney that the arrest of 
the defendant resulted directly from the information received 
as a result of wiretaps on a telephone used by the defendant. 
In the light of this court’s holding in People v. Dinan * * * 
[15 Mise. 2d 211] and the recent decision of United States 
Supreme Court in Benanti v. United States * * * [355 
U. S. 96] the judgment of conviction is reversed, the informa- 
tions dismissed and the fine remitted.’’ 


The County Court erred in basing its reversal on Benanti v. 
United States (355 U. S. 96) which is not decisive of this appeal. 
Assuming for argument only that the wire-taps were illegally 
obtained, it would not be ground for reversal that illegally obtained 
evidence was introduced at the trial under New York State policy 
(People v. Richter’s Jewelers, 291 N. Y. 161; People v. Defore, 
242 N. Y. 13, cert. denied 270 U. S. 657). A state policy of admit- 
ting evidence having probative force, even though obtained illegally, 
does not contravene federal law (Schwartz v. Texas, 344 U. S. 
199). The opinion of the Supreme Court by Chief Justice Warren 
in the Benanti case (supra, p. 101) says concerning the Schwartz 
ease: ‘‘The rationale of that case is that despite the plain pro- 
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hibition of section 605, due regard to federal-state relations pre. ber : 
cluded the conclusion that Congress intended to thwart a state were 
rule of evidence in the absence of a clear indication to that effect,” “Fr 


attacked is the defendant was not proved guilty of the offenses slip. 
charged beyond a reasonable doubt. He did not testify. [y was 
support of the dismissal of the informations by the County Court is cone 
urged that the wire-taps of these three days indicated nothing, that nam 
the only papers taken from defendant at Pircio’s Cleaners (where type 
he was telephoning across the street from Park Inn, of which he H 
was the proprietor), were a scratch sheet (National Racing Pro. the ] 
gram) and a single slip of paper containing notations relating to ing | 
several races being run that day which might have represented Ti 
bets placed by himself. Section 986 does not proscribe betting, to tl 
but only the taking of bets from others. When Pircio’s Cleaners 543- 
was searched no gambling material was found there nor anything A 
in defendant’s own Park Inn across the street except a printed 

manual called ‘‘ Parlay Pay-off’’ found in a drawer in the rear of | 


The only basis on which the judgment of conviction might be to tk 


the counter beneath the bar and an envelope in the hallway of the 
inn containing $26 and three daily double bets aggregating that sum 
on horses to be run on that day. It is said that these might have 
been for placement by defendant on his own account. Moreover, 


this envelope and its contents were not found with the parlay pay-off A 
in the drawer under the bar, but in the public hall to which access men 
was had by persons going to or from the men’s room or the ladies’ | ir 
room in the tavern. It is said that this does not establish possession | with 
by defendant even if this horse sheet could be said in form to be Law 
sufficient to implicate anyone under section 986. Law 

Regardless of the effect of the papers found at Park Inn, we dem 
think that the paper found in defendant’s left hand when Pircio’s qT 
Cleaners was raided is sufficient to implicate him in conjunction 211, 
with the intercepted telephone call on December 21. Defendant was men 
still at the telephone when the police arrived. The raid was made T 
immediately after defendant had been overheard receiving these 2d 1] 
three daily double bets over the telephone. Chief criminal investi- to d 
gator McCarthy testified that the substance of the intercepted of t 
telephone conversations was as follows: ‘‘The entire conversation | cure 
as I see here on the 21st of December, 1956 are three daily double of r 
bets. The horses in question, ‘Ignition’ and ‘Batchelor Club’ are, I T 
will use the phrase hooked up together in the 1st of the daily double 0 
bets. ‘Robert W.’ and ‘Bullish Force’ are together in the second A 
daily double bet; and ‘Bogey Man’ and ‘Bullish Force’ is in the 
third daily double bet. There are three separate and distinct transac- 
tions on that particular page.”’ 

These bets received by defendant over the telephone from some | 
other person were recorded in the same fashion in which they were 
heard to come over the wire, on the paper which defendant was A 
found clutching in his left hand when he was arrested at the tele- Cou 
phone. indi 


McCarthy testified in detail respecting the contents of this 
paper that these horses were scheduled to run on that date (Decem- 
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ber 21, 1956) and that the notation ‘‘T’’ indicated that the races 
were to be held at Tropical Park. MeCarthy further testified: 
‘‘Prom the slip I can draw no other inference as a result of listening 
to the [wire-tap] recordings, comparing the recordings with this 
slip and taking into consideration the fact that this particular slip 
was taken from the person of Mr. Variano, | can draw no other 
conclusion except that Mr. Variano was reducing to writing the 
names of the horses, the racetrack, the amount of money and the 
type of bets on the 21st day of December, 1956.’’ 

He testified that the horses on the transcript of the recording and 
the paper found in defendant’s hand corresponded. He was testify- 
ing as an expert on bookmaking with many years of experience. 

The order of the County Court is reversed and the matter remitted 
to the County Court to pass on the facts (Code Crim. Pro., sees. 
§43-a, 543-b). 

All concur. 


PEOPLE v. DINAN, et al. 
(6 N. Y. 2d 715) 


Appeal from Supreme Court, Appellate Division, Second Depart- 
ment, 7 A. D. 2d 119, 181 N. Y. S. 2d 122. 

Indictments were returned charging four of the defendants 
with bookmaking in violation of Sections 974, 986 of the Penal 
Law, Consol. Laws, C. 40, and conspiracy in violation of the Penal 
Law, Section 580, and charging the fifth defendant with the mis- 
demeanor of conspiracy. 

The Westchester County Court, Hugh S. Coyle, J., 15 Mise. 2d 
211, 172 N. Y. S. 2d 496, entered an order dismissing the indict- 
ments, and the People of the State of New York appealed. 

The Appellate Division, Wenzel, Acting Presiding Justice, 7 A. D. 
2d 119, 181 N. Y. S. 2d 122, reversed the order, denied the motion 
to dismiss, and held that the recent decision of the Supreme Court 
of the United States respecting inadmissibility of evidence pro- 
eured as result of telephone wire tapping did not require reversal 
of rule in New York that such evidence is admissible. 

The defendants appealed to the Court of Appeals. 

Order affirmed. 

All concur. 


PEOPLE v. DINAN, et al. 
(7 A. D. 2d 119) 


Appeal from an order of the County Court of Westchester 
County (Hugh S. Coyle, J.), entered February 13, 1958, dismissing 
indictments. 
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WENZEL, Acting P.J.—The question for determination is whether 


e' 
the decision of the Supreme Court of the United States in Bep. | a 
anti v. United States (355 U. S. 96, decided December 9, 19§7) him t 
requires or impels reversal of the rule of evidence which has beep (Peor 
settled by the Court of Appeals of this state, namely, that evidence sub n 
procured as a result of telephone wire tapping is admissible jp clusio 
an action or proceeding in the courts of this state. In the instant the sv 
case it is conceded that the indictments of the respondents, vari. Not 
ously for violation of statutes prohibiting gambling and conspiracy, as ca! 
were based on recordings of intercepted telephone communications, enunc 
and it is undisputed that the evidence was thus obtained in pur. was 8 
suance of court orders made under section 813-a of the Code of that, 
Criminal Procedure. If the evidence was inadmissible, the order appli 
of the County Court should be affirmed. If the evidence was New. 
admissible, the order should he reversed and the motion to dig. unde! 
miss the indictments should be denied. true | 
Prior to the decision in the Benanti case (supra) the Supreme in er 
Court of the United States had held that, in view of section 605 47, s¢ 
of the Federal Communications Act (U. 8. Code, tit. 47, sec. 605), | to se 
which forbids interception of a telephone communication and state 
divulgence thereof (sec. 501 of that act makes violation of see, that 
605 a crime), evidence procured by or as a result of such means (Cod 
may not be used to secure a conviction of crime in a federal court York 
(Nardone v. United States, 302 U. S. 379, 308 U. S. 338), but in sectic 
no case had the Supreme Court undertaken to rule that any state 241 
must conform its rules of evidence to the rule thus established Appt 
for federal courts. State courts may adopt rules of evidence which $0, a 
are contrary to those adopted by federal courts, so long as no of er 
violation of the Federal Constitution is involved (see Stein v. New a cri 
York, 346 U. 8. 156, 187-188; People v. Spano, 4 N. Y. 2d 256, the 
261), and, as a matter of fact, the Supreme Court in Schwartz shou 
v. Texas (344 U. S. 199), wherein a conviction in a state court, to b 
based on wire tap evidence procured at the direction of state of A 
officers, was under review, affirmed the conviction, expressly stating Tl 
that section 605 applied only to exclude wire tap evidence in federal the 
court proceedings and that the section ‘‘does not apply to exclude state 
such evidence in state court proceedings’’ (p. 203). Cou: 
In 1946, when the Court of Appeals first dealt with the question | clus 
of whether wire tap evidence ought to be admitted in a proceeding evid 
in our courts in view of section 605, it did not overlook the con- Yor! 
sideration that section 605 was a substantive law forbidding of t] 
disclosure or divulgence of evidence procured by wire tapping or was 
the fact that the Supreme Court of the United States had ruled Con 
such evidence inadmissible in federal court proceedings (Matter | The 
of Harlem Check Cashing Corp’n. v. Bell, 296 N. Y. 15). There | cow 
after, in 1952, the Supreme Court commented that the very intro- ing 
duction into evidence of wire tap evidence ‘‘would itself be a We 
violation of’’ section 605, and that this is a ‘‘factor for a state to in 1 
consider in formulating a rule of evidence for use in its own of t 
courts’’ (Schwartz v. Texas, supra, p. 201). However, in the most T 
recent case before the Court of Appeals on the subject, the court mis 


expressly answered that by stating that the rule of this state that 
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the evidence is admissible ‘‘is not affected by the circumstance 
that requiring a witness to testify as to wire taps might force 
him to a criminal violation of the Federal Communications Act 
(People v. Saperstein, 2 N. Y. 2d 210, 215 [1957], cert. denied 
sub nom. Saperstein v. New York, 353 U. S. 946). Thus, the con- 
clusion is inescapable that the Court of Appeals positively rejected 
the suggestion that the New York rule of evidence be changed. 

Nothing in the Benanti case (355 U.S. 96, supra) ean be viewed 
as casting doubt upon /the firmness of the rule in New York as 
enunciated by the Court of Appeals. Under review in that case 
was a conviction in a federal court, and the Supreme Court decided 
that, since the case was in a federal court, the federal rule was 
applicable despite the fact that the wire tapping had been done by 
New York police and pursuant to a New York court order made 
under section 813-a of the Code of Criminal Procedure. It is 
true that the Supreme Court in that case held that the Congress, 
in enacting the Federal Communications Act (U. 8. Code, tit. 
47, sez. 151 et seq.), and particularly section 605 thereof, intended 
to set forth a comprehensive scheme for the regulation of inter- 
state communication which precludes validity to a state statute 
that would even under certain circumstances permit wire tapping 
(Code Crim. Pro., sec. 813-a). The holding might justify a New 
York court in refusing to grant an application for an order under 
section 813-a (see Matter of Interception of Tel. Coms., 9 Misc. 
94 121). Ilowever, it must not be forgotten that the Court of 
Appeals, in formulating and adhering to the New York rule, did 
so, as we have seen, with realization that the very introduction 
of evidence of this nature would itself constitute the commission of 
a crime, one with the ostensible sanction of the trial court. Under 
the circumstances, the rule enunciated by the Court of Appeals 
should be followed. If indeed a judicial change of the rule ought 
to be considered, argument should be addressed to the Court 
of Appeals in an appropriate appeal. 

The very question which is presently before us, that is, whether 
the Benanti case (355 U. S. 96, supra) requires a change in a 
state rule of evidence, has been passed upon by the Supreme 
Court of Pennsylvania, and that court has come to the same con- 
clusion we reach in the instant case. In that state the rule of 
evidence prior to the Benanti case (supra) was the same as in New 
York, the Supreme Court of that state having held, on the authority 
of the Schwartz case (344 U. S. 199, supra), that wire tap evidence 
was admissible in its state courts despite section 605 of the Federal 
Communications Act (Commonwealth v. Chaitt, 380 Pa. 532). 
Thereafter, the Benanti case (supra) was decided, but the same 
court refused to change the Pennsylvania rule even after consider- 
ing that case (Commonwealth v. Voci, — Pa.—, 143 A. 2d 652). 
We might note parenthetically that, after the trial and conviction 
in the Voci case, the Pennsylvania Legislature changed the rule 
of that state by statute (15 P. S., sec. 2443). 

The order should be reversed on the law and the motion to dis- 
miss the indictments should be denied. 
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APPENDIX C 


SUPREME COURT OF THE UNITED STATES 


BROADY v. PEOPLE OF STATE OF NEW YORK 
APPEAL FROM THE COURT OF APPEALS OF NEW YORK. 
No. 104. Decided October 12, 1959. 


Per CuRIAM. 


The appeal is dismissed. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari is denied. 


Mr. Justice HARLAN took no part in the consideration or decision 
of this case. 


SUPREME COURT OF THE UNITED STATES 
DINAN, ET AL. v. PEOPLE OF STATE OF NEW YORK 
APPEAL FROM THE COURT OF APPEALS OF NEW YORK. 
No. 184. Decided October 12, 1959. 


Certiorari denied. 
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APPENDIX D 


(Amending Federal law to prohibit eavesdropping and 
control law enforcement wiretapping). 


S. 1292 


IN THE SENATE OF THE UNITED STATES 
Marcu 5, 1959 


Mr. KeaTING introduced the following bill; which was read twice 
and referred to the Committee on the Judiciary 


A BILL 


To prohibit eavesdropping under certain circumstances, and 
for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That part I 
of title 18 of the United States Code is amended by adding thereto 
a new chapter: 


‘‘CHAPTER 28—EAVESDROPPING 
“Sec. 
‘570. Definitions. 
‘571. Eavesdropping prohibited. 
‘572. Possession of eavesdropping instruments. 
‘578. Ex parte order for eavesdropping. 
“574. Admissibility of evidence. 
‘575. Exceptions. 
“576. Duty to report violations. 


“*§ 570. Definitions 
‘‘As used in this chapter— 


**(1) ‘Eavesdropping’ refers to a situation in which a person— 
SD 


‘*(a) not a sender or receiver of a telephone or telegraph 
communication willfully and by means of instrument overhears 
or records a telephone or telegraph communication, or aids, 
authorizes, employs, procures or permits another to do so, 
without the consent of either a sender or receiver thereof; or 


‘*(b) not present during a conversation or discussion will- 
fully and by means of instrument overhears or records such 
conversation or discussion, or aids, authorizes, employs, 
procures or permits another to do so, without the consent 
of the party to such conversation or discussion; or 
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‘*(e@) who, not a member of a jury, records or listens to upon 
by means of instrument the deliberations of a jury or who | law ¢ 
aids, authorizes, employs, procures or permits another to that 
do so. ularl 

‘*(2) ‘Person’ means any individual, partnership, corporation, conv 
or association including the subscriber to any telephone or tele. and 
graph service involved but excluding any law enforcement officer phon 
while acting lawfully and in his official capacity in the investigation, OF te 
detection, or prosecution of crime. ie 

“*(3) ‘Instrument’ means any device, contrivance, machine, xis 
or apparatus or part thereof designed or used for acoustical catic 
detection including but not limited to wiretapping equipment, ther 
microphones, detectaphones, dictaphones, radio transmitters, and exte 
recorders. | orig 
‘*§ 571. Eavesdropping prohibited rene 

‘*A person who engages in eavesdropping— 

‘*(1) in the District of Columbia or any Territory or | aut 
possession of the United States; or in 

‘(2) for the purpose of aiding or abetting or perpe. eve: 
trating any Federal offense; or | cop 

‘*(3) where the conversation, discussion, or communica- in | 
tion overheard or recorded is by wire or radio; or | 

‘*(4) for the purpose of obtaining information concern. the 
ing any activity under Federal regulation; or pn 

‘*(5) where the information overheard or recorded is to he 
be transmitted in interstate commerce or outside the United ma 
States; or ev’ 

‘*(6) where the instrument employed to overhear or record 4 
the conversation, discussion or communication utilizes or an 
involves facilities in interstate or foreign commerce, sec 

shall be fined not more than $5,000 or imprisoned not more than ar 
one year and a day, or both. Oo 
‘*§ 572. Possession of eavesdropping instruments m 

‘‘A person who has in his possession any eavesdropping ; 
instrument under circumstances evincing an intent to use or t] 
employ or allow the same to be used or employed for unlawful ‘7 
eavesdropping under section 571 of this chapter, or knowing the 
same to be so used, shall be fined not more than $1,000 or 
imprisoned for not more than six months, or both. : 
‘*§ 573. Ex parte order for eavesdropping | I 

‘*(1) An ex parte order for eavesdropping may be issued by any t 
judge of any United States Court of Appeals or a United States t 
District Court or any judge of the Municipal Court of Appeals 
for the District of Columbia or the Municipal Court for the Dis- é 
trict of Columbia or any Commissioner of the United States, ‘ 
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upon oath or affirmation of an authorized agent of any Federal 
law enforcement agency that there is reasonable ground to believe 
that evidence of Federal crime may be thus obtained and partic- 
ularly describing the person or persons whose communications, 
conversations, or discussions are to be overheard or recorded 
and the purpose thereof, and, in the case of a telegraphic or tele- 
phonic communication identifying the particular telephone number 
or telegraph line involved. In connection with the issuance of such 
an order the judge may examine on oath the applicant and any 
other witness he may produce and shall satisfy himself of the 
existence of reasonable grounds for the granting of such appli- 
cation. Any such order shall be effective for the time specified 
therein but not for a period of more than two months unless 
extended or renewed by the judge who signed and issued the 
original order upon satisfying himself that such extension or 
renewal is in the public interest. Any such order together with 
the papers upon which the application was based, shall be delivered 
to and retained by the applicant as authority for the eavesdropping 
authorized therein. A true copy of such order shall be retained 
in his possession by the judge issuing the same, and, in the 
event of the denial of an application for such an order, a true 
copy of the papers upon which the application was based shall | 
in like manner be retained by the judge denying the same. 

(2) Orders for eavesdropping must be obtained before 
the eavesdropping commences, except as hereinafter in this 
section provided. A law enforcement officer may eavesdrop with- 
out a court order obtained pursuant to this section only when 
he has reasonable grounds to believe (a) that evidence of crime 
may be thus obtained, and (b) that in order to obtain such 
evidence time does not permit an application to be made for such 
a court order before such eavesdropping must commence. In 
any such case an application for a court order pursuant to this 
section must be made within twenty-four hours after such eaves- 
dropping commenced. In computing said twenty-four-hour 
period, legal holidays shall not be considered. The application 
for such a court order must contain, in addition to the require- 
ments set forth in this section, the time when such eavesdropping 
commenced. If such application is granted, the order shall be 
made effective from the time the eavesdropping commenced. If 
the application is denied, the eavesdropping must cease 
immediately. 

(3) Except in any trial, hearing, or other proceeding, a 
person who willfully discloses to any person, other than a carrier 
whose facilities are involved, or other authorized agent of any 
law enforcement agency, any information concerning the applica- 
tion for, the granting or denial of orders for eavesdropping, or 
the identity of the person or persons whose communications, 
conversations, or discussions are the subject of an ex parte order 
granted pursuant to this section shall be fined not more than 
$1,000 or imprisoned not more than six months, or both. 
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**§ 574. Admissibility of evidence 


sé s 
‘*Evidence obtained by any act in violation of this chapter, S 
and evidence obtained through or resulting from information h 
obtained by any such act, shall be inadmissible for any purpose rh 
in any civil action, proceeding or hearing: Provided, however, —— 
That any such evidence shall be admissible in any disciplinary S 
trial or hearing or any administrative action, proceeding or hear. pro’ 
ing conducted by or on behalf of any governmental agency. = . 
‘*§ 575. Exceptions , 
‘*(1) Nothing contained in this chapter shall prohibit eaves. 
dropping by any law enforcement officer or agency of any State 
or any political subdivision thereof, or the introduction in any 
court of evidence obtained by such eavesdropping, where the 
eavesdropping is authorized by the laws of such State and is I 
carried out in conformity with such laws. oth 
‘*(2) There may be introduced in any court of the United “ 
States evidence relating to the existence, contents, substance, pur- - 
port, effect, or meaning of any communication by wire or radio Ap 
which has been intercepted by any law enforcement officer or Su 
agency of any State or political subdivision thereof, where the 17 
interception of such communication was authorized by the laws Se 
of such State and was carried out in conformity with such laws. Co 
‘*(3) Information obtained prior to the effective date of this - 
chapter by any authorized agent of any Federal law enforcement fey 
agency through or as a result of the interception of any com- an 
munication by wire or radio upon the express written approval vit 
of the Attorney General of the United States in the course of th 
any investigation of any Federal offense shall, notwithstanding 
the provisions of section 605 of the Communications Act of 1934 
(48 Stat. 1103), be deemed admissible, in evidence in any criminal 
proceedings. 
‘*$ 576. Duty to report violations ti 
‘‘Tt shall be the duty of every carrier subject to the Com- . 
munications Act of 1934 (48 Stat. 1103) to report to the law- | ‘i 
enforcement agency having jurisdiction, any information coming L 
to his attention with regard to violations of this chapter. Any ts 
willful violation of this section shall be punishable by a fine of L 
up to $500.’ e 
Sec. 2. The proviso contained in section 605 of the Communi- .t 
eations Act of 1934 (48 Stat. 1103) is amended to read as follows: 
‘Provided, That this section shall not apply to the interception, e 
receiving, divulging, publishing, or utilizing the contents of (a) r 
any radio communication broadcast or transmitted by amateurs | y 
or others for the use of the general public or relating to ships r 
in distress, or (b) any eavesdropping by any person in accord- ] 
ance with chapter 28 of title 18 of the United States Code.’’ : 
Sec. 3. The Communications Act of 1934 (48 Stat. 1064), as é 


amended, is amended by adding the following new section: 
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“«§ 223. Authorized interceptions 

‘*All carriers subject to the provisions of this chapter are 
hereby authorized to permit eavesdropping by any person in 
accordance with chapter 28 of title 18 of the United States Code.’’ 

Sec. 4. If any provision of this chapter or the application of such 
provision to any circumstance shall be held invalid, the validity 
of the remainder of this chapter and the applicability of such 
provision to other circumstances shall not be affected thereby. 


PEOPLE v. BROADY 
(5 N. Y. 2d 500) 


Defendant was convicted of conspiracy of aiding and employing 
others to wire tap illegally, using rooms and apparatus for illegal 
wire tapping and of illegal possession of wire tapping instruments, 
and he appeals by permission of an associate judge of the Court of 
Appeals from the judgment of the Appellate Division of the 
Supreme Court in the First Judicial Department, 6 A. D. 2d 674, 
174 .N. Y. S. 2d 218, affirming a judgment of the Court of General 
Sessions of the County of New York, Jonah J. Goldstein, J. The 
Court of Appeals, Froessel, J., held that the prohibition against 
wire tapping under the New York statute was primarily designed to 
protect the privacy of telephone conversations and that the word 
‘‘willfully’’ referred to an act consciously and deliberately done, 
and would not include the element of malice; that there was no 
violation of the supremacy clause of the federal constitution and 
that statements of the prosecutor did not require a reversal. 

Judgment affirmed. 

Desmond and Fuld, JJ., dissented. 


FROESSEL, Judge. 

Defendant was convicted of (1) one count of conspiracy in viola- 
tion of subdivision 1 of section 580 of the Penal Law, Consol. Laws, 
e. 40; (2) 11 counts of aiding and employing others to wire tap 
unlawfully in violation of subdivision 6 of section 1423 of the Penal 
Law; (3) 2 counts of using rooms and apparatus for unlawful wire 
tapping in violation of subdivision 6 of section 1423 of the Penal 
Law; and (4) 2 counts of unlawfully possessing wire-tapping instru- 
ments in violation of section 552-a of the Penal Law; and sentenced 
to a total term of two to four years. 

The evidence showed that with the aid of two telephone company 
employees, Ruh and Asmann, and an expert on telephonic com- 
munications and recording devices named Shannon, the defendant, 
who was an attorney and a private investigator, established and 
maintained wire-tapping plants in two apartments in midtown 
Manhattan. Taps were placed on the telephones of business concerns 
such as Bristol-Myers, E. R. Squibb, Inc., the Knoedler Art Galleries 
and private individuals, including the chairman of the board of 


1Now § 742. 
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Pepsi-Cola. Numerous recordings of telephone conversations were 
made for the purpose of securing information of value to defendant's 
clients. 

All three accomplices testified against defendant. The testimony 
of other witnesses established, among other things, that defendant 
had rented one of the apartments under an assumed name and that 
special wiring had been installed there; that defendant employed 
messengers to transport packages—containing recordings of con. 
versations, according to Shannon—from one of the apartments used 
as a wire-tapping headquarters to defendant’s office; and that 
defendant had negotiated with clients or prospective clients to 
supply them with information about the persons and concerns whose 
telephones were tapped. Defendant does not contest the legal suff. 
ciency of the proof on this appeal, but attacks the validity of his 
conviction on other grounds. 

His first contention relates to the meaning of the word ‘‘ wilfully” 
in subdivision 6 of section 1423 of the Penal Law. That subdivision, 
as it read when the offenses were committed, made it a felony 
punishable by two years’ imprisonment to ‘‘unlawfully and wilfully 
cut, break, tap, or make connection with any telegraph or tele. 
phone line, wire, cable or instrument, or read or copy in any 
unauthorized manner any message, communication or report passing 
over it, in this state’’ (emphasis supplied). The trial court charged 
the jury that ‘‘ ‘Wilful’ ’’ does not mean that a person does an act 
motivated by feelings of spite, malice or hate. It merely means 
intentionally doing an act and knowing that the act is being done’’, 
An exception to the above definition was taken by the defense 
attorney. 

Defendant argues that the word ‘‘willfully’’, as used in subdivi- 
sion 6, means ‘‘ ‘wantonly’ and ‘maliciously’, as differentiated from 
merely ‘intentionally’ or ‘knowingly’ ’’, and that, because of the 
erroneous nature of its charge, the trial court ‘‘ failed to submit an 
essential element of the crime to the jury for its consideration’’. He 
also argues for the first time that ‘‘wilfully’’ must be interpreted 
to mean ‘‘maliciously’’ to save the constitutionality of said sub- 
division 6 of section 1423 since if the statute is construed as intended 
to protect the privacy of telephone conversations—as contended by 
respondent—rather than as a malicious mischief statute ‘‘ intended 
to prevent harm to local property’’—as contended by defendant— 
then it was pre-empted by the enactment of section 605 of the 
Federal Communications Act, 47 U. S. C. A. § 605 and offends the 
supremacy clause of the Federal Constitution (art. VI, par. 2). He 
bases this contention on three decisions of the Supreme Court of 
the United States (Benanti v. United States, 1957, 355 U. S. 96, 
78 8. Ct. 155, 2 L. Ed. 2d 126; United Auto ete., Workers v. Wiscon- 
sin Employment Relations Bd., 1956, 351 U. S. 266, 76 S. Ct. 794, 
100 L. Ed. 1162; Com. of Pennsylvania v. Nelson, 1956, 350 U. S. 
497, 76 S. Ct. 477, 100 L. Ed. 640) which were handed down between 
April 2, 1956 and December 9, 1957, before the affirmance by the 
Appellate Division in this case on May 13, 1958 (6 A, D. 2d 674, 
174.N. Y. S. 2d 218). 
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Section 1423 is found in article 134 of the Penal Law, entitled 

‘‘Malicious Mischief’’. That part of the section prohibiting wire 
tapping was inserted in 1892, long after the property damage pro- 
-yisions were enacted (Report of N. Y. State Joint Legislative Com- 
mittee to Study Illegal Interception of Communications, N. Y. 
Legis. Doe., 1956, No. 53, p. 13). The various subdivisions of section 
1423 define a host of offenses involving injury or damage to high- 
ways, bridges, dams, sewers, telephone or telegraph lines and the 
like. All of these offenses, according to the language of the statute, 
must be committed ‘‘ wilfully or maliciously’? (emphasis supplied), 
except certain offenses like wire tapping, specified in subdivision 6, 
which must be committed ‘‘unlawfully and wilfully’’. 

The word ‘‘wilfully’’, as used in the phrase ‘‘wilfully or mali- 
ciously’’ in section 1423, has been held to include the element of 
malice—Wass v. Stephens, 128 N. Y. 125, 129, 28 N. E. 21, 23. That 
case, however, was decided in 1891, when every act in the statute had 
to be committed, according to its terms, ‘‘ wilfully or maliciously’’. 
It was not until the following year (L. 1892, ch. 372) that the 
statute (then Penal Code, § 639, subd. 7) was amended to include 
the telephone, and as to the tapping of a telephone the amendment 
merely required that it be done ‘‘unlawfully and wilfully’’. And in 
People v. Senes, 210 App. Div. 840, affirmed 242 N. Y. 556, 152 
N. E. 425, which apparently was the only conviction for wire tap- 
ping ever reported in this State prior to the instant case (see N. Y. 
Legis. Doc., 1956, No. 53, supra, pp. 14, 29), while the trial court 
instructed the jury that the word ‘‘wilfully’’, as used in the phrase 
‘“ynlawfully and wilfully”? in section 1423, ineluded a malicious 
intent to injure someone, the correctness of this charge was not 
raised 01 appeal since it was most favorable to defendant. No 
appellate court in this State has ever imported the element of malice 
into the word ‘‘wilfully’’ as used in the phrase ‘‘unlawfully and 
wilfully’’ in subdivision 6 of section 1423. By specifying that the 
crime of wire tapping was committed when one acted ‘‘unlawfully 
and wilfully’’, in contradistinction to the many crimes of property 
damage outlined in section 1423, which required that a person act 
“wilfully or maliciously’’, it is fair to assume that the Legislature 
indicated that the word ‘‘wilfully’’, as used in subdivision 6, meant 
deliberately, as opposed to maliciously or viciously. 

Moreover, in People v. \pplebaum, 277 App. Div. 43, 97 N. Y. S. 
2d 807, affirmed 301 N. Y. 738, 95 N. E. 2d 410, it was recognized 
that subdivision 6 of section 1423 was intended to protect the 
privacy of telephone conversations as well as to prohibit physical 
damage to telephone equipment. Defendant here concedes ip effect 
that if the statutory provision prohibiting wire tapping was aimed 
at invasions of privacy, then the element of malice or spite, a 
natural ingredient of the many crimes of property damage listed 
in section 1423, would not be comprehended in the word ‘‘ wilfully’’ 
as used in subdivision 6 of section 1423. 

In 1957 the crime of wire tapping was taken out of subdivision 6 
of section 1423 and placed in a new article and section of the Penal 
Law (art. 73, § 738) entitled ‘‘Eavesdropping’’. The 1957 Interim 
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Report of the Joint Legislative Committee on Illegal Interception 
of Communications (N. Y. Legis. Doc., 1957, No. 29, p. 13 et seq.) 
insofar as relevant here, emphasized that one of the purposes of 
the proposed legislation, subsequently enacted into law, was to 
‘‘Consolidate present scattered laws on interception of communica. 
tions’? (p. 14), including ‘‘the rephrasing of the present lay 
against wiretapping, now inappropriately classified as malicioys 
mischief, along with damage to sewers, water mains, and piers,” 
(P. 16, emphasis supplied.) One of the objectives of the consolida. 
tion was to ‘‘ make it clear that the evil of wiretapping is not merely 
in the offense against property but particularly in the violation of 
privacy—the eavesdropping.’’ (P. 14, emphasis supplied.) 

[1] We think it beyond dispute that the prohibition against wire 
tapping, as it existed in subdivision 6 of section 1423, was primarily 
designed to protect the privacy of telephone conversations. This 
being so, the word ‘‘wilfully’’, carried over from subdivision 6 of 
section 1423 into the new statutory section forbidding ‘‘ eavesdrop. 
ping’’, would logically refer to an act consciously and deliberately 
done and would not include the element of malice. The invasion 
of privacy implicit in wire tapping is the same, whatever the 
motives of the unauthorized tapper may be. 

[2] This brings us to the more serious question involved in this 
ease, namely, whether the prohibition against wire tapping con. 
tained in subdivision 6 of section 1423, intended to prevent invasions 
of privacy, was pre-empted by section 605 of the Federal Communi- 
eations Act. That Act was enacted by Congress in 1934 (48 JU. §, 
Stat. 1064, 1103; 47 U.S. C. A. § 151 et seq.) and its main purpose 
was ‘‘to extend the jurisdiction of the existing Radio Commission 
to embrace telegraph and telephone communications as well as those 
by radio.’’ Weiss v. United States, 308 U. 8. 321, 328, 60 S. Ct. 269, 
272, 84 L. Ed. 298; see, also, Benanti v. United States, 355 U. §. 96, 
104, n. 14, 78 S. Ct. 155, supra. The Supreme Court has recently 
emphasized (Benanti v. United States, supra, 355 U. S. at page 104, 
78 S. Ct. at page 159) that the Act ‘‘is a comprehensive scheme for 
the regulation of interstate communications’’. 

Section 605 of the Act is entitled ‘‘ Unauthorized publication or 
use of communications’’ (emphasis supplied), and that portion of 
section 605 which is claimed to have pre-empted subdivision 6 of 
section 1423 of our Penal Law reads as follows: ‘‘no person not 
being authorized by the sender shall intercept any communication 
and divulge or publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication to any person” 
(emphasis supplied). Section 501 of the Act makes a violation of 
section 605 punishable by a $10,000 fine or imprisonment for one 
year or both, and is applicable to ‘‘ Any person who willfully and 
knowingly does or causes or suffers to be done any act * * * in this 
chapter prohibited or declared to be unlawful’’ (emphasis sup- 
plied). 

In Weiss v. United States, supra, 308 U. S. at pages 327, 329, 
60 S. Ct. at page 272, the Supreme Court held that the above-quoted 
clause of section 605 was applicable to the ‘‘interception and divul- 
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gence’’ of intrastate as well as interstate communications. Such a 
holding was necessary, explained the court in the Benanti case, 
supra, 355 U.S. at pages 104-100, 78 S. Ct. at page 160, ‘‘In order 
to safeguard those interests protected under Section 605’’, and in 
view of the practical consideration that ‘‘the intercepter cannot 
discern between the two and will listen to both’’, 

The New York statutory scheme relative to wire tapping is far 
more comprehensive than section 605 in that section 552-a (now 
§ 742) of the Penal Law renders criminal the possession of wire- 
tapping instruments with intent to use them unlawfully, and sub- 
division 6 of section 1423 punishes the use of rooms and apparatus 
for illegal wire tapping, as well as wire tapping itself. We are here 
concerned only with whether section 605 pre-empts that part of 
subdivision 6 of section 1423 which makes it criminal to ‘‘tap, or 
make connection with any telegraph or telephone line, wire, cable 
or instrument’’. Twelve of the counts of which defendant was con- 
vieted charged substantive crimes of unlawful wire tapping, reciting 
specific interceptions between certain dates with respect to specific 
telephone numbers and subscribers, and it was on four of these 
counts that defendant was sentenced to a prison term. 

(3] In resolving the pre-emption issue, it is first necessary to 
decide the preliminary question of whether subdivision 6 of section 
1423, insofar as it prohibits wire tapping, impinges on Federal juris- 
diction. This question is important because it has been long estab- 
lished that ‘‘the same act might, as to its character and tendencies, 
and the consequences it involved, constitute an offense against both 
the State and Federal governments, and might draw to its com- 
mission the penalties denounced by either, as appropriate to its 
character in reference to each.’’ United States v. Marigold, 9 How. 
560, 569, 13 L. Ed. 257; see, also, Abbate v. United States, 359 U. S. 
187, 79 S. Ct. 666, 3 L. Ed. 2d 729, and Bartkus v. Illinois, 359 U. S. 
121, 79 S. Ct. 676, 3 L. Ed. 2d 684, decided March 30, 1959, and 
pertinent cases therein cited; Cross v. North Carolina, 132 U. S. 
131, 139, 10 S. Ct. 47, 33 L. Ed. 287; Sexton v. California, 189 U. S. 
319, 322-323, 23 S. Ct. 548, 47 L. Ed. 833; Southern Ry. Co. v. 
Railroad Comm. of Indiana, 236 U. S. 439, 445, 35 S. Ct. 304, 59 L. 
Ed. 661; People v. Welch, 141 N. Y. 266, 276, 36 N. E. 328, 331, 
24L. R. A. 117; People v. Fury, 279 N. Y. 433, 487, 18 N. E. 2d 
650, 651. 

In Com. of Pennsylvania v. Nelson, 350 U. 8. 497, 76 S. Ct. 477, 
supra, where a State sedition statute was held pre-empted by the 
Smith Act, 18.U.S. C. A. $§ 2385, 2387, the Supreme Court pointed 
out, at the outset of their opinion (350 U. S. at page 500, 76 S. Ct. 
at page 479), that the decision in that case did not ‘‘prevent the 
State from prosecuting where the same act constitutes both a federal 
offense and a state offense under the police power, as was done in 
Fox v. Ohio, 5 How. 410, 46 U. S. 410, 12 L. Ed. 213, and Gilbert v. 
Minnesota, 254 U. S. 325, 41 S. Ct. 125, 65 L. Ed. 287’’. In dis- 
cussing the two cited cases, the Supreme Court noted (350 U. S. at 
pages 500-501, 76 S. Ct. at page 479): ‘‘In neither of those cases 
did the state statute impinge on federal jurisdiction.’’ (Emphasis 
supplied. ) 
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[4] The question has a dual aspect in the instant case, namely 
whether our penal provision against wire tapping impinges either 
on Federal constitutional jurisdiction under the commerce clange. 
U. S. Const. art. 1, § 8, cl. 3, or on Federal criminal jurisdietion 
under section 605. As to the former, we do not look upon subdiyj. 
sion 6 of section 1423 as an attempted regulation of telephonic 
communications, but simply as ‘‘a local police measure’’ designed 
to protect the people of this State against unwarranted intrusions 
into their privacy. As the Supreme Court noted in the Nelson cage. 
supra, 350 U.S. at page 517, 76 S. Ct. at page 488, in quoting from 
Gilbert v. Minnesota (254 U. S. 325, 330-331, 41 S. Ct. 125), “ ‘Tp 
do so is not to usurp a national power; it is only to render a service 
to its people’’’. As to the possibility of encroachment on Federal 
criminal jurisdiction, the problem arises here because the nature of 
the offense made punishable by section 605 of the Federal Act is 
not clear. While subdivision 6 of section 1423 of our Penal Law 
clearly makes criminal the act of wire tapping, section 605 seems to 
require both an interception and a divulgence or publication of 
‘‘the existence, contents, substance, purport, effect, or meaning of 
such intercepted communication’’. In other words, section 605, 
on its face, does not appear to prohibit wire tapping as such, but 
seems to make it criminal only when the tapper divulges or publishes 
the existence of the tap or the information obtained (see article by 
former Atty. Gen. Brownell, 39 Cornell L.Q., 195, 197-198). 

In the Benanti case, supra, which held that wire-tap evidence 
was not admissible in a Federal court in a prosecution for a Federal 
crime, even when obtained by State law-enforcement officers under 
a court order, the Supreme Court expressly left the issue open when 
it stated (355 U.S. at page 100, n. 5, 78 S. Ct. at page 157) : ‘Be. 
eause both an interception and a divulgence are present in this 
case we need not decide whether both elements are necessary for a 
violation of § 605. Also because here the disclosure was of the 
existence of the communication, it is not necessary for us to reach 
the issue whether § 605 is violated by an interception of the com- 
munication and a divulgence of its fruits without divulging the 
existence, contents, ete., of the communication.’’ (See, also, Rathbun 
v. United States, 355 U. S. 107, 108, n. 3, 78 S. Ct. 161, 2 L. Ed. 24 
134). It is clear, as noted, that subdivision 6 of section 1428 is 
violated by an interception alone, whether or not there is a divul- 
gence of the communication and/or its fruits. If section 605, on the 
other hand, does not make criminal the act of wire tapping, then 
there would appear to be no impingement on Federal criminal 
jurisdiction. 

[5] A persuasive argument for reading section 605 as requiring 
both an interception and a divulgence, in addition to the plain 
wording of the statute and its title, and the long-established canon 
of construction that a penal statute must be strictly construed 
(Yates v. United States, 354 U. S. 298, 304-3805, 77 S. Ct. 1064, 
1 L. Ed. 2d 1356), is that a contrary holding would result in making 
the act of divulging itself criminal, even when done by someone 
unrelated in any way to the interception of the communication. This 
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ly, would necessarily follow from a construction of the statute that 
her made the act of interception alone criminal, since section 605 forbids 
18e, the interception and divulgence of a communication, and if inter- 
ion ception alone is a crime so must divulgence alone also be a crime. 
ivi- And the divulgence necessary to constitute the crime would not 
nic necessarily have to be of the content of the intercepted communica- 
ned tion, since, as pointed out in the Benanti case, supra, 355 U. S. at 
Ons page 100, 78 8. Ct. at page 158, section 605 ‘*forbids the divulgence 
ASE, of ‘the existence * * *’ of the intercepted message’’ (emphasis in 
“om original). It is difficult to believe that in enacting section 605 Con- 
‘TN gress meant to punish one who, having no part in the actual wire 
vice tapping itself, merely made it known that there had, in fact, been 
ral a tap. 
2 of (6) Assuming arguendo, however, that subdivision 6 of section 
t is 1423 of our Penal Law does impinge on Federal jurisdiction, we 
aw must then decide whether the Federal statutory provision was 
8 to intended to supersede our statute. In the absence of section 605 it 
| of seems clear that New York, as a legitimate exercise of its police 
r of power, could make wire tapping a crime so as to protect its citizens 
605, from the invasion of privacy implicit in wire tapping. Congress did 
but enact section 605, but in so doing it did not indicate whether it 
shes meant to preclude the States from themselves punishing wire tap- 
» by ping. Faced with a similar situation in the Nelson case, supra, 350 
U. S. at page 501, 76 S. Ct. at page 480—wherein it was noted: 
ance | ‘Congress has not stated specifically whether a federal statute has 
eral | oceupied a field in which the States are otherwise free to legislate’’ 
der —the Supreme Court invoked three criteria to aid in determining 
Then whether the State statute was superseded. 
‘Be. |7-10] The first of these criteria (350 U. S. 502, 76 S. Ct. 480) 
this was whether ‘‘ ‘[t|he scheme of federal regulation [is] so pervasive 
or a as to make reasonable the inference that Congress left no room for 
the the States to supplement it’’’. In the recent Benanti case, supra, in 
each auswer to the argument that the interception and divulgence 
»0m- involved in that case did not violate section 605, since the State 
the officers in placing the taps had acted pursuant to a court order 
bun | authorizing them to wire tap (N. Y. Const., art. I, § 12; Code Crim. 
|. 2d Proc. § 813-a), the court, in indicating that section 605 evidenced 
3 is | a public policy against the interception and divulgence of communi- 
ivul- eations, stated, 355 U. S. 105-106, 78 S. Ct. 155, 160 ‘‘that Congress, 
1 the setting out a prohibition in plain terms, did not mean to allow state 
then legislation which would contradict that section and that policy’’ 
rinal (emphasis supplied). See, in this connection, Schwartz v. Texas, 
844 UT. S. 199, 73 S. Ct. 232, 97 L. Ed. 231; People v. Variano, 
ring | ON. Y. 2d 391, 185 N. Y. S. 2d 1. We do not think that, in so 
lain | stating, the court meant to imply that section 605 was so pervasive 
anon | as to preclude a State penal statute punishing wire tapping. It is, 
rued of course, true that once Congress has occupied a field, a State 
064, | statute is superseded whether it contradicts or merely supplements 
king the Federal statute (see Pennsylvania v. Nelson, supra, 350 U. S. 
eone at page 504, 76 S. Ct. at page 841, 93 L. Ed. 1005.) But whether 
This Congress has occupied the field to the exclusion of State laws is a 
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matter of intention (see California v. Zook, 336 U.S. 725, 729-739 
69 S. Ct. 111), and, reading the language in Benanti in context, we 
do not think it was intended to indicate that Congress had occupied 
the field of wire tapping. Certainly, when the single clause of 
section 605 is compared with the broad sweep of the Smith Ag¢ 
(54 U. S. Stat. 670; 18 U. S. Code §§ 2385, 2387) and the Com. 
munist Control Act (68 U.S. Stat. 775; 50 U.S. C. A. § 841 et seq.), 
the Nelson case is hardly persuasive authority for holding the States 
pre-empted from punishing wire tapping. The Supreme Court, jp 
the Nelson case, emphasized the comprehensive nature of Federal 
anti-subversive legislation in concluding (350 U. 8. 504, 76 S. ¢¢. 
781) that, ‘‘ Taken as a whole, they evince a congressional plan which 
makes it reasonable to determine that no room has been left for the 
States to supplement it.’’ 

Unlike the New York statutory provisions, section 605 does not 
attempt to deal with the preparatory and attendant activities egsep. 
tial to wire tapping, such as the acquisition of premises and equip. 
ment, the assembling of apparatus and the like. It is a general inter. 
diction against the interception and divulgence of any type of 
‘‘communication’’ and it does not, in our opinion, “‘ evince a congres. 
sional plan’’ to occupy the field of wire tapping. On the contrary, 
we think it reasonable to assume that Congress intended to leave 
room for a State to punish the tapping of telephones within its 
borders. 

The second criterion set forth in the Nelson case, supra, 350 U.§, 
at page 504, 76 S. Ct. at page 481, was whether ‘‘the federal statutes 
‘touch a field in which the federal interest is so dominant that the 
federal system [must] be assumed to preclude enforcement of state 
laws on the same subject.’ ’’ In pointing to the “‘all-embracing pro. 
gram for resistance to the various forms of totalitarian aggression” 
(350 U. S. at page 504, 76 S. Ct. at page 781, emphasis supplied) 
devised by Congress, the court (350 U.S. at page 505, 76 8S. Ct. at 
page 482) underlined the fact that ‘‘ ‘Sedation against the United 
States is not a local offense. It is a crime against the Nation.’” 
(Emphasis in original.) While it is true that, broadly speaking, 
interstate telephonic communications fall under the Federal egis, 
and that section 605, in order to be effective, applies equally to 
intrastate communications, this hardly imports that a State is power- 
less to protect the privacy of its own citizens by forbidding the 
tapping of telephones within the State. It would seem that pro- 
tecting the individual’s right of privacy is an area primarily 
entrusted to the care of the States rather than the Federal Govern- 
ment, falling logically within the ambit of the State’s police power. 
In any case, the field of wire tapping would not appear to be % 
peculiarly affected with a Federal interest that State regulation 
‘‘must be assumed’’ to be precluded. 

The third and final eriterion of supersession discussed in the 
Nelson ease, supra, 350 U.S. at page 505, 76 S. Ct. at page 482, was 
whether enforcement of the State statute ‘‘ presents a serious danger 
of conflict with the administration of the federal program’’. We 
perceive no such ‘‘danger of conflict’’ here. Eptirely lacking in the 
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instant case is evidence of any requests to local authorities, by the 
President or the Director of the Federal Bureau of Investigation, 
in the nature of those present in the Nelson case, to turn over to 
Federal authorities all information concerning wire-tapping 
activities so as to ‘‘avoid a hampering of uniform enforcement of 
its program by sporadic local prosecutions’’ supra, 350 U. S. at 
page 505-509, 76 S. Ct. at page 482. The sparsity of prosecutions 
under section 605 (see annotations in 47 U. 8. C. A.) indicates the 
absence of any ‘‘federal program’’ to combat wire tapping, and the 
recent Congressional efforts at legislation in this field have been in 
the direction of legalizing wire tapping by Federal officers in certain 
circumstances (39 Cornell L.Q., supra, p. 209, n. 53). Permitting the 
States to punish wire tapping would appear to present none of the 
difficulties outlined by the Supreme Court in the Nelson case. 

We cannot help but conclude that subdivision 6 of section 1423 
of our Penal Law punishes the conscious and deliberate tapping of 
telephones within the State and in so doing does not offend the 
supremacy clause of the Federal Constitution. 

[11] Defendant next attacks the court’s charge to the jury on the 
grounds that it was too long, that it failed to indicate what evidence 
could be properly considered as corroborative of the testimony of 
the accomplices, and that it generally failed to relate the evidence 
to the questions posed ; as to the last ground, no exception was noted. 
We find no merit in these arguments. A reading of the charge as a 
whole demonstrates that it was clear as well as thorough, and pro- 
vided the jury with a comprehensive summary of the evidence, 
the issues involved and the applicable legal principles. The court 
clearly and repeatedly charged that the corroborative proof neces- 
sary to convict had to be independent evidence tending to connect 
defendant with the commission of the crimes, and that evidence 
tending to show only that a crime was committed, as well as evidence 
of mere association of the accomplices with defendant, was 
insufficient. 

[12,13] Finally, defendant contends that he was deprived of a 
fair trial by several allegedly prejudicial remarks made by the 
prosecutor in his summation. In the first two challenged statements, 
the District Attorney, in reply tc implications of the defense counsel 
that he had deliberately failed to call two material witnesses and 
had withheld evidence implicating one Gris as the real mastermind 
of the wire-tap operations, improperly supported his case by the 
weight of his personal integrity and position (see People v. Lovello, 
1N. Y. 2d 436, 154 N. Y. S. 2d 8). No objection was registered to 
either of these statements, however, nor were they made the grounds 
of a motion for a mistrial ; hence they are not open to us for review 
(People v. Pindar, 210 N. Y. 191, 196, 104, N. E. 133, 134; People v. 
Levine, 297 N. Y. 144, 148, 77 N. E. 2d 129, 130; People v. Tassiello, 
300 N. Y. 425, 91 N. E. 2d 872; People v. Lovello, supra). As to the 
prosecutor’s assertion of the ‘‘axiom’’ that in a hopeless case the 
tactic is to try the District Attorney, there is also no ruling before 
us to review. The defense attorney’s objection was sustained, the 
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jury was instructed to disregard the statement, and the defenge and 
attorney not only failed to move for a mistrial but apparently and 
acquiesced in the court’s handling of the matter when he finally In 
said ‘‘ All right’’. om 
[14] There are only two statements which were the subject of g cour 
motion for a mistrial and only two court rulings which we are Love 
enabled to review as rulings of law. One was the remark ‘‘How as le 
does he [defense attorney] know what I know, or I don’t know!” or W 
to which no objection was taken at the time but which was made the 
the subject of a motion for a mistrial at the close of the prosecutor’s thus 
summation. The court denied the motion, but instructed the jury trial 
to disregard the remark. Defendant claims that under oyr the 
decision in People v. Tassiello, supra, 300 N. Y. at page 430, 91 that 
N. E. 2d at page 874, which cited Berger v. United States, 295 for | 
U. S. 78, 88, 55 S. Ct. 629, 79 L. Ed. 1314, his motion for a mis. T 
trial with respect to this remark ‘‘should have been granted, as D 
a matter of right’’ since ‘‘the prosecutor was baldy hinting at B 
his personal knowledge of matters outside the record which could 
_ well influence the jury’s verdict’’. a 
Although the prosecutor’s remark was uncalled for, it certainly or t 
lacks the prejudicial content of a claim of personal knowledge ‘‘that Len 
defendant’s counsel * * * had become convinced of his client's P a 
guilt’’, as was the situation in Tassiello, supra, 300 N. Y. at page ‘s d 
430, 91 N. E. 2d at page 874, or of a suggestion ‘‘that statements = 
had been made to him [the District Attorney] personally out of 2d | 
court’’, which was only one of many reprehensible _ tactics K 
employed by the prosecutor in the Berger case, supra, 295 U. §, T 
at page 84, 55 S. Ct. 629, 631. The trial court here instructed the eral 
jury to disregard the remark, and again cautioned the jury in 96, 
its charge that ‘‘any suggestions * * * conveyed to your stat 
minds of things not in evidence * * * should be resolutely by 
removed from any consideration by you’’. Under these circum. exe 
stances, we are unable to say that the trial court abused its dis. fro 
cretion in denying the motion for a mistrial. pol 
[15] The final claim of error relates to the prosecutor’s remark: | 78 
‘‘T am the fellow you should convict if I deliberately permitted lig] 
that man [Ruh] to commit perjury, knowing it in my heart and suc 
soul?’’, as to which a motion for a mistrial was promptly made | Hil 
This statement was similar to those made in the Lovello case supra. giv 
In sharp contrast to Lovello, however (and People v. Swanson, the 
278 App. Div. 846, 104 N. Y. S. 2d 400), where the court overruled tel 
the objection taken and thereby ‘‘indicated to the jury that there An 
was no impropriety’’ (1 N. Y. 2d 439, 154 N. Y. S. 2d 9) and hai 
‘sustained, by his ruling, the district attorney in this line of 23' 
argument’’ (People v. Minkowitz, 220 N. Y. 399, 405, 115 N. E. no 
987, 989), the trial court here sustained the objection to the remark | 351 
and twice instructed the jury to completely disregard, in their th 
decision of the case, statements of personal belief by the attorneys. | me 
In its charge, the court again emphasized to the jury that they 76 
were not to be influenced by unsupported statements of counsel, U. 
and said further: ‘‘I repeat what I previously told you—what the Ne 
lawyers said is not evidence. The evidence came from the witnesses | in; 
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and you alone are the sole judges as to what the witnesses testified 
and what the facts are.’’ . : 

In determining whether improper remarks in summation require 
a new trial, it would seem of vital significance whether the trial 
court, as stated by Presiding Justice Peck in his dissent in the 
Lovello case, ‘‘ gave standing to the statement of the district attorney 
as legitimate argument”’ (1 A. D. 2d 167, 169, 148 N. Y. S. 2d 484) 
or whether, as here, the trial court promptly advised the jury that 
the statement was improper and must be wholly disregarded. We 
thus conclude that the prompt and complete instructions of the 
trial court in the instant case, repeated in his charge, prevented 
the improper remark from having any serious consequence, and 
that the court did not abuse its discretion in denying the motion 
for a mistrial. 

The judgment appealed from should be affirmed. 

Desmond, Judge (dissenting). 

Because of the prosecutor’s remarks during summation and 
because I concur in all that Judge FULp is writing on that phase 
of the ease, I dissent and vote to reverse. As to the pre-emption 
point, that has been taken out of this situation, finally and com- 
pletely, by the United States Supreme Court’s decisions (Abbate 
y. United States, 359 U. 8S. 187, 79 S. Ct. 666, 3 L. Ed. 2d 729, 
and Bartkus v. [llinois, 359 U. S. 121, 79 S. Ct. 676, 3 L. Ed. 
2d 684). 

Fup, Judge (dissenting). 

The Supreme Court declared in the Benanti case that the Fed- 
eral Communications Act is ‘‘a comprehensive scheme’’ [355 U. S. 
96, 78 S. Ct. 159] for the regulation of both interstate and intra- 
state communications and, in addition, intimated that Congress, 
by enacting that statute, ‘‘and Section 605 in particular,’’ has 
exercised its power to forbid wire tapping and prevent a State 
from authorizing wire tapping even in the exercise of its legitimate 
police functions. Benanti v. United States, 355 U. S. 96, 104, 
78 S. Ct. 155. Such language, particularly when considered in 
light of the authorities cited (355 U.S. at page 106, 78 S. Ct. 155) — 
such as Pennsylvania v. Nelson, 350 U. 8. 497, 76 S. Ct. 477, and 
Hill vy. Florida, 325 U. S. 538, 65 S. Ct. 1378, 89 L. Ed. 1782— 
gives me pause as to the correctness of the present holding that 
that Federal Government has not fully occupied the field of 
telephonic communications, including, of course, their interception. 
And, if Congress ‘‘has taken the particular subject-matter in 
hand’’ (Charleston & W. Car. R. R. v. Varnville Furniture Co., 
237 U. 8. 597, 604, 35 S. Ct. 715, 717, 59 L. Ed. 1137), it matters 
not, contrary to the intimations contained in the court’s opinion, 
350 U. 8. at pages 509, 512, 76 S. Ct. at pages 483-485, whether 
the State legislation is in conflict with the Federal law or supple- 
ments it. See e. g., Pennsylvania v. Nelson, 350 U. S. 497, 504, 
76 §. Ct. 477, Supra; Southern Ry. Co. v. Railroad, Comm., 236 
U. S. 489, 448, 35 S. Ct. 304, 59 L. Ed. 661; Erie R. R. Co. v. 
New York, 233 U. S. 671, 683, 34 S. Ct. 756, 58 L. Ed. 1149, revers- 
ing 198 N. Y. 369, 381, 91 N. E. 849, 853, 29 L. R. A., N. S., 240. 
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Nevertheless, until the Supreme Court has spoken more decisively 
on the subject, I hesitate to say that Congress has, through section 
605, pre-empted the field so as to supersede and render ineffectual 
the provisions of this State’s Constitution and Code of Criming] 
Procedure which authorize wire tapping (N. Y. Const., art | 
§ 12; Code Crim. Proc., § 813-a). 

I do believe, however, that there should be a reversal of the 
judgment and a new trial because of the statements made by 
the assistant district attorney during his summation, statements 
by which he made himself ‘‘an unsworn witness * * #* gy 
porting his case by his own veracity and position’’. People y, 
Lovello, 1 N. Y. 2d 436, 439, 154 N. Y. S. 2d 8, 9; see, also, People 
v. Tassiello, 300 N. Y. 425, 430, 91 N. E. 2d 872, 874. More specifi. 
cally, the prosecutor told the jurors that, if they believed that he 
or his associates had ‘‘suppressed’’ any evidence, they should 
‘‘aequit this man. I am not worthy of standing here before yon”, 
He compounded the impropriety of this comment by immediately 
adding that, 


“if they [the witnesses about whose failure to testify 
defense counsel had commented] had anything to con- 
tribute, they would be on that stand here before you. 
That is my duty, that is my duty to put them there, and 
if I didn’t do it it is a damnable and shameful and out- 
rageous thing and I should be convicted.’’ 


And, just a few minutes thereafter, the prosecutor again made 
himself a witness and again placed his own integrity and standing 
in the balance against the defendant by telling the jury that 


‘‘Then I put Ruh on the stand and permitted him to 
testify that he did not tap those numbers. I am the fellow 
you should convict if I deliberately permitted that man to 
commit perjury, knowing it in my heart and my soul’’! 


All of these summation statements were highly improper and, 
when the one last quoted evoked a motion for a mistrial, more 
was required, in order to overcome and eliminate the prejudice 
which must have resulted, than the trial court’s perfunctory instrue- 
tions that the jury must rely on the evidence and disregard the 
comments. See, e. g., People v. Carborano, 301 N. Y. 39, 42-43, 
92 N. E. 2d 871, 872-873; People v. Levan, 295 N. Y. 26, 64 N. E. 
2d 341, 346. ‘‘The virus * * * implanted in the minds of the 
jury’’, we wrote in the Levan case 295 N. Y., at page 36, 64 N. E. 
2d at page 346, ‘‘is not so easily extracted.’’ 


Conway, C. J., and Dye and Van Vooruis, JJ., concur with 
FROESSEL, J.; BURKE, J., concurs in result; DESMOND, J., dissents 
in a memorandum; FuLpD, J., dissents in a separate opinion. 

Judgment affirmed. 


2This and the other remarks were quite similar to those condemned in 
People v. Lovello, 1 N.Y.2d 436, 154 N.Y.S.2d 8, supra, but it should be noted 
that the trial against the present defendant was held some months before this 
court decided the Lovello case. 


48 


ev 


vely 
tion 
tual 
inal 
t J 


the 

by 
ents 
sup- 
aA 
Ople 
cifi- 
t he 
ould 
mm”, 
tely 


nade 
ding 


and, 
more 
1dice 
true- 
| the 
)-43, 
v. E. 
f the 
v. E. 


with 
sents 


ed in 
noted 
e this 


WIRETAPPING 1877 


APPENDIX E 


(Committee bill excluding illegally obtained eavesdropping 
evidence, with Governor Rockefeller’s veto message. ) 


Assembly Int. No. 2360 


AN ACT 


To amend the civil practice act, in relation to the use of evidence 
obtained by eavesdropping 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. Section three hundred forty-five-a of the civil prac- 
tice act, as added by chapter eight hundred eighty of the laws of 
nineteen hundred fifty-seven, is hereby amended to read as follows: 


§ 345-a. Eavesdropping evidence inadmissible. Evidence obtained 
by any act of eavesdropping, [as defined] in violation of section 
seven hundred thirty-eight of the penal law, or by any act in viola- 
tion of section eight hundred thirteen-b of the code of criminal 
procedure, or by eavesdropping without court order, as permitted 
by said section of the code of criminal procedure, when an appli- 
cation for such order ts thereafter made as required by said section 
but is denied, and evidence obtained through or resulting from 
information obtained by any such act, shall be inadmissible for 
any purpose in any [civil] action, proceeding or hearing; provided, 
however, that any such evidence shall be admissible in any [dis- 
ciplinary trial or hearing or in any administrative action, proceed- 
ing or hearing conducted by or on behalf of any state, municipal or 
local governmental agency] action, proceeding or hearing against 
the person who has, or is alleged to have, violated section seven 
hundred thirty-eight of the penal law or section eight hundred 
thirteen-b of the code of criminal procedure. 


§ 2. This act shall take effect July first, nineteen hundred fifty- 
nine. 


Governor Rockefeller’s veto message on the foregoing Assem- 
bly Bill Int. No. 2360, Pr. No. 2390: 


Not Approved. 


Recent legislation has barred wiretapping and eavesdropping 
through use of an instrument. Wiretapping and such eavesdrop- 
ping is lawful only (1) where permitted by a court order after 
an appropriate request made by a proper law enforcement 

ExPLANATION — Matter in italics is new: matter in brackets [ ] is old Ia 


| w to be omitted. 
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officer, and (2) where required by a law enforcement office 
pursuing a suspected criminal when time does not permit hin 
to request an order from a court. In the second instance, proper 
application must nevertheless be made—and granted by a court— 
within 24 hours after eavesdropping was commenced. If thege 
provisions are not complied with, laymen and law enforcement 
officers alike are guilty of a felony. 

Thus wiretapping or eavesdropping by our law enforcement 
officials has already been proscribed except under the conditions 
noted above. The bill deals solely with the uses of the evidence 
obtained by unlawful wiretapping or eavesdropping. The uge 
of such evidence in civil trials is already barred under existj 
law, and the purpose of this bill is to extend the prohibition to 
prevent the use of such evidence in criminal trials. 

There is a serious question, however, whether the bill accomplishes 
its intended objective. Section 345-a of the Civil Practice Act 
the provisions of which this bill amends, specifically bars the 
use of illegally obtained wiretap evidence in ‘‘any civil action.” 
The bill, insofar as relevant, merely deletes the word ‘‘civil’’ jp 
the phrase ‘‘any civil action.’? However, Section 7 (8) of the 
Civil Practice Act states that the word ‘‘action”’ refers to ‘‘ciyi] 
action.’’ Accordingly, the deletion of the word ‘‘civil’’ could 
be interpreted as not changing existing law. While a court could, 
by looking to the legislative history of the bill, construe the ambig. 
uous language to arrive at the intended conclusion, the ambiguity 
may cause serious difficulties to a defendant in a criminal cage, 
As noted by the Association of the Bar of the City of New York, 
in recommending disapproval because of the form of the bill, ‘‘we 
believe the proposed bill to be so loosely drafted that its consequences 
are most uncertain.’’ 

With respect to the substance of the bill, which was vetoed by 
my predecessor last year, the use of illegally obtained evidence in 
criminal trials is not a new problem in New York. For well over 
50 years, the Courts of our State have permitted such evidence 
to be used. In doing so, the courts have tended to find that 
society’s interest in repressing organized crime outweighs such 
protection for the individual as would result from the exclusion of 
evidence illegally obtained against him. 

The leading decision on the subject, People v. Defore (242 N. Y. 
13), was written by Judge Benjamin N. Cardozo, one of our State’s 
most revered jurists. He recognized that the privacy of the indi- 
vidual would be better protected if government were required to 
refrain from using illegally obtained evidence. In his view, 
however, this did not resolve the problem. Thus, he observed: 


‘‘The question is whether protection for the individual 
would not be gained at a disproportionate loss of protec- 
tion for society. On the one side is the social need that 
crime shall be repressed. On the other, the social need that 
law shall not be flouted by the insolence of office. There 
are dangers in any choice.”’ 
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eeply sympathetic to the views of the proponents of this 
ik at the orebians the bill deals with.is only one aspect of the 
whole field involving the use of illegally obtained evidence by law 
enforcement officials, including illegal searches and seizures. Fur- 
thermore, no criminal case has been brought to my attention in 
which illegal wiretap evidence has been used against the defendant. 
Many of those primarily responsible for law enforcement, par- 
ticularly in the area of organized crime, strongly urge disapproval 
of the bill. Among them are the District Attorneys of New York 
and Kings Counties, the New York State District Attorneys’ Asso- 
ciation and the State Commission of Investigation. In recommend- 
ing disapproval, these officials have indicated to me that they recog- 
nize the serious problems involved and are desirous of cooperating 
in resolving these problems in the best public interest. In their 
view, the entire subject of the use of illegally obtained evidence 
should be reviewed, rather than by a piecemeal approach, They 
have indicated they would willingly cooperate in such a review. 
Our District Attorneys have, in the past, worked with the 
Legislature in preparing legislation in this field. Indeed, the 
basic wiretapping legislation enacted in 1957 was the product of 
that teamwork. I hope that this cooperation can again be fruitful 
in the area of the law to which this bill relates. 


The bill is disapproved. 
(Signed) NELSON A. ROCKEFELLER 
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PART II is apk 
legisla 
PRIVATE INVESTIGATORS AND GUARDS en 
One of the major tasks assigned to this Committee has been er 
the study of possible recodification of Article 7 of the Genera] tr 
Business Law, under which the Department of State licenses ang D 
regulates private investigators and guards. In addition to varions al 
substantive flaws, many of which have been correct:d by 1959 al 
legislation, the article itself is a hodgepodge of incongruous bill. b 
drafting, full of repetition and redundancies, in many respects t] 
difficult to understand. 0 
A bill undertaking a general rewrite and ‘‘cleaning up’’ of 
Article 7 was introduced for this Committee in the closing days 
of the 1959 legislative session, and is available as Assembly Intro. . 
ductory Number 4419, Print Number 5106. We hope it will have : 
the close and sympathetic study of the Department of State ang 
of the business entities affected. It is not intended to be a contro. : 


versial measure, but rather as an improved tool for administration 
—a revision primarily of form rather than of substance. 

The bill speaks for itself and needs no detailed comment here, . 
We invite the study,-comment, and criticism of those affected, | I 

Embodied in this bill are the provisions of the legislative pro. ! 
gram proposed by this Committee at the 1959 session. These i 
include: five bills enacted, which become law on October 1; one | : 
important bill on disciplinary proceedings, which failed of passage ' 
apparently through a clerical misunderstanding in the session’s 
last-minute rush; a modified version of a bill giving the Secretary 
of State rule-making power, which died in committee; and a very 
important and controversial bill establishing registration of 
employees of licensees, which passed the Assembly but died in Senate 
committee. 

As written, the bill undertakes to regulate the business of 
private investigators and private guards, rather than the individuals 
concerned. In some respects it differs from present law or legis. 
lation heretofore proposed. For imstance, it includes armored 
car services under licensure as private guards; at present they are 
exempted, under a court decision for which we see no valid reason. 
Our staff have been careful to preserve the 1938 amendments to 


~~ in on a 


the law, which brought improvement by outlawing unfair prac- TI 
tices against labor unions. men 
During the 1959 legislative session this Committee was pleased anot 
to have the cooperation of the new Secretary of State, Mrs. Caroline last 
K. Simon. Department executives and experienced administrators | Thr 
conferred at length with our staff; and we were happy to accepta | cam 
number of amendments to our proposals. Thus we attained a with 
properly united support for the bills. ever 
Those to whom we report are familiar with our program, as deac 
discussed during the session and in our previous reports, but it Mor 
agai 
[65] 
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js appropriate here to summarize recent events, as to specific 
legislation. The five bills approved by the Governor, all without 
memorandum, were: 


Assembly Int. No. 2414, Pr. No. 5031, by Mr. Savarese, 
enacted as Chapter 826 of the Laws of 1959. This bill insti- 
tutes an important administrative change by permitting the 
Department of State to issue separate licenses to watch, guard, 
and patrol agencies and to private investigators, who may 
also provide watch and patrol services. Formerly, all had to 
be licensed as ‘‘ private detectives.’’ This bill also substitutes 
the word ‘‘investigator’’ for ‘‘ detective’ throughout, to reduce 
opportunities for misrepresentation. 


Assembly Int. No. 2415, Pr. No. 5032, by Mr. Savarese, 
enacted as Chapter 778. In contrast with the State’s present 
practice of issuing official badges to private detectives, this 
bill prohibits the issuance, carrying, or wearing of badges, 
except in the performance of watch, guard, or patrol services. 
This act also is aimed at misrepresentation and deception. 


Assembly Int. No. 2416, Pr. No. 2449, by Mr. Savarese, 
enacted as Chapter 402. This deals with the renewal of 
licenses and prohibits the performing of services as private 
investigator, or watch, guard, or patrol agency unless a license 
is in effect at the time. The Committee uncovered instances 
in which former licensees were continuing to perform services 
while their renewal applications were pending and after their 
bonds had expired. This will eliminate such bad practice. 

Assembly Int. No. 2742, Pr. No. 4981, by Mr. Monteleone, 
enacted as Chapter 779. This increases the number of acts 
which are unlawful by a licensee or his employees, strength- 
ening the prohibitions against deception. It also authorizes 
the Secretary of State to exempt certain credit agencies from 
a prohibition against debt collection. 

Assembly Int. No. 2743, Pr. No. 2790, by Mr. Monteleone, 
enacted as Chapter 731. This prohibits the surrender of a 
license without the prior written approval of the Secretary of 
State. Opportunity to escape disciplinary action is thereby 
minimized. 


The foregoing five enactments comprise a substantial improve- 
ment in Article 7 of the General Business Law. Regrettably 
another important bill, which was expected to pass, was lost in the 
last hours of the Senate session, apparently through clerical error. 
Through misunderstanding, a Senator moved to strike out when it 
came up for final passage; when it was called later, the Senator 
withdrew his objection and understood the bill was passed. How- 
ever, the Senate records indicate it was ‘‘returned to Assembly 
dead.’’ This bill, Assembly Int. No. 2741, Pr. No. 4943, by Mr. 
Monteleone, strengthens the procedure for hearing of charges 
against licensees. It provides that action may be taken on the 
fair preponderance of evidence, and also permits temporary sus- 


56 





1882 WIRETAPPING 


pension of a license, through court action. We trust that its 
provisions will be enacted into the law next year. 


Still more regrettable was the failure to pass the Committee’s (Fi 
bill setting up a system of registration to give the Department of by th 
State effective control over the character and behavior of the rd 
employees of licensed private investigators and guards. This bill, gua 
Assembly Int. No. 2418, Pr. No. 5024, by Mr. Savarese, was passed ; 
by the Assembly but died in Senate Committee. It had been intep. Bill 


sively opposed by the Burns and Pinkerton detective agencies, 
both strong and influential organizations. 
Lack of control over employees is the glaring defect of Article 7. 


Under the present law, licensees are required to submit fingerprints me 
of their employees, but no other facts or identification. If the er 
fingerprints show that the employee has been convicted of certain The 
specified crimes, he is barred from employment; otherwise the Assen 
Department has no control. Indeed, the Attorney General has 
held that a man may not be barred from employment, even though | Sec 
denied a license because of questionable character. | busin 
The Department of State has in the past proposed that all the le 
employees be licensed, after investigation. Our Committee rejected read 
this because it would be expensive and unwieldy, if not impossible, PRIV: 


to administer. Instead, we proposed a simple system or registra- 
tion, which would provide the desirable control at low cost, and 
probably even be self-financing. The Division of the Budget, 


: ; ; “4 : 1 
watching costs very carefully, found our 1959 bill acceptable. on 
Pinkerton and Burns have argued that their ‘‘ undercover men”’ chap’ 
would be endangered if their identities were revealed to the Depart- forty 

ment of State. We found this argument unconvincing, or at least | 
outweighed by the fact (set forth in our previous reports) that | § 
undesirable characters have operated in this area as ‘‘employees’’ to wss 
rather than subject themselves to regulation as licensees. or pt 
In the closing days of the Legislature, a representative of the inves 
opposition sent members of the Senate a letter denouncing our 1959 wate 
bill as one which would cost the State many millions of dollars. quar 
This scare propaganda, possibly relevant to the Department’s imve: 
licensing bill of previous years, had no true relation whatever to | 1 
the registration bill. We cite it as indicative of the intensity, if 
though not the sincerity, of the opposition. na 
Supervision of employees, through registration, is the most | vd 
important improvement we have proposed for Article 7 of the [for 
General Business Law. We shall urge it again in 1960. fas 
Respectfully submitted, cha 
vrmTny y y ‘ Y Nc Y * 006 
ANTHONY P. SAVARESE, JR., Chairman a 
FRANK S. McCULLOUGH | thei 
IRWIN PAKULA or] 
HARRY GITTLESON Ex 

ROBERT WALMSLEY 

JOHN A. MONTELEONE | 
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APPENDIX F 


(Five bills passed by the 1959 Legislature and approved 
by the Governor, dealing with private investigators and 


guards. ) 
Bill No. 1, Assembly Int. No. 2414: 


AN ACT 


To amend the general business law, in relation to the business 
of private investigators and watch, guard and patrol agencies 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. The article heading of article seven of the general 
business law, as amended by chapter three hundred forty-nine of 
the laws of nineteen hundred thirty-eight, is hereby amended to 
read as follows: 


PRIVATE [DETECTIVES AND] INVESTIGATORS AND WATCH, GUARD 
AND PATROL AGHENOIES 


§ 2. Section seventy of such law, as last amended generally by 
chapter three hundred forty-nine of the laws of nineteen hundred 
thirty-eight, subdivision two thereof having been last amended by 
chapter six hundred twenty-five of the laws of nineteen hundred 
forty-five, is hereby amended to read as follows: 


§ 70. Licenses. 1. The department of state shall have the power 
to issue separate licenses to private investigators and to watch, guard 
or patrol agencies. Nothing in this article shall' prevent a private 
investigator licensed hereunder from performing the services of a 
watch, guard or patrol agency as defined herein; however, a watch, 
guard or patrol agency may not perform the services of a private 
investigator as defined herein. 


[1.] 2. No person, firm, company, partnership or corporation 
shall engage in the business of private [detective or the business 
of] investigator or the business of watch, guard or patrol agency 
[for the purpose of furnishing guards or patrolmen, or other per- 
sons as herein defined to protect persons or property or to pre- 
vent the theft or the unlawful taking of goods, wares and mer- 
chandise or to prevent the misappropriation or concealment of 
goods, wares, merchandise, money, bonds, stocks, documents and 
other articles of value, for hire or reward], or advertise his [or], 
their or its business to be that of [detective or of a detective agency 
or] private investigator or watch, guard or patrol agency, not- 


ExPLaNaTION — Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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withstanding the name or title used in describing such agency or 


notwithstanding the fact that other functions and services may also Se 
be performed for fee, hire or reward, without having first obtaineq a an 
from the department of state a license so to do, as hereinafter pro. funet 
vided, for each bureau, agency, sub-agency, office and branch office rewal 
to be owned, conducted, managed or maintained by such person, ment 
firm, company, partnership or corporation for the conduct of such the 
business. move 
[2.] 3. No person, firm, company, partnership or corporation utati 
shall engage in the business of furnishing or supplying for fee, hire orga 
or any consideration or reward information as to the personal the « 
character or activities of any person, firm, company, or corpora. ms 
tion, society or association, or any person or group of persons, the « 
or as to the character or kind of the business and occupation losse 
of any person, firm, company or corporation, or own or conduct prop 
or maintain a bureau or agency for the above mentioned pur. firm 
poses, except exclusively as to the financial rating, standing, and cath 
credit responsibility of persons, firms, companies or corporations, with 
or as to the personal habits and financial responsibility of appli- the | 
cants for insurance, indemnity bonds or commercial credit or of of = 
claimants under insurance policies, provided the business 0 loya 
exempted does not embrace other activities as described in section oa 
seventy-one, or except where such information is furnished or sup. a 
plied by persons licensed by the industrial commissioner under A ; 
the provisions of section twenty-four-a or subdivision three-b of ‘he 
section fifty of the workmen’s compensation law or representing a 
employers or groups of employers insured under the workmen’s your 
compensation law in the state insurance fund, without having first ae 
obtained from the department of state, as hereafter provided, a ae 
license so to do as private investigator for each such bureau or cone 
agency and for each and every sub-ageucy, office and branch office adhe 
to be owned, conducted, managed or maintained by such persons, an 
firm, company, partnership or corporation for the conduct of such 2 
business. Nothing contained in this section shall be deemed to bus 
include the business of adjusters for insurance companies, nor pub- | incl 
lic adjusters licensed by the superintendent of insurance under the or 
insurance law of this state. a 
§ 3. Section seventy-one of such law, as added by chapter. three ven 
hundred forty-nine of the laws of nineteen hundred thirty-eight, me! 
subdivision one thereof having been last amended by chapter six val 
hundred twenty-five of the laws of nineteen hundred forty-five, the 
and subdivision two having been added by chapter six hundred or. 
twenty-three of the laws of nineteen hundred thirty-nine, is hereby be 
amended to read as follows: tri 
; or 
§ 71. Definitions. 1. ‘‘Private [detective business] investiga- tio 


tor’’ shall mean and include the business of private [detective, 
private detective business, the business of] investigator [or the 
business of watch, guard or patrol agency] and shall also mean 
and include, separately or collectively, the making for hire, reward ins 
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or for any consideration whatsoever, of any investigation, or investi- 
gations for the purpose of obtaining information with reference 
to any of the following matters, notwithstanding the fact that other 
functions and services may also be performed for fee, hire or 
reward; crime or wrongs done or threatened against the govern- 
ment of the United States of America or any state or territory of 
the United States of America; the identity, habits, conduct, 
movements, whereabouts, affiliations, associations, transactions, rep- 
utation or character of any person, group of persons, association, 
organization, society, other groups of persons, firm or corporation ; 
the credibility of witnesses or other persons; the whereabouts of 
missing persons ; the location or recovery of lost or stolen property ; 
the causes and origin of, or responsibility for fires, or libels, or 
losses, or accidents, or damage or injuries to real or personal 
property ; or the affiliation, connection or relation of any person, 
firm or corporation with any union, organization, society or asso- 
ciation, or with any official, member or representative thereof; or 
with reference to any person or persons seeking employment in 
the place of any person or persons who have quit work by reason 
of any strike; or with reference to the conduct, honesty, efficiency, 
loyalty or activities of employees, agents, contractors, and sub- 
contractors; or the securing of evidence to be used before any 
authorized investigating committee, board of award, board of 
arbitration, or in the trial of civil or criminal eases. The foregoing 
shall not be deemed to include the business of persons licensed by 
the industrial conmissioner under the provisions of section twenty- 
four-a or subdivision three-b of section fifty of the workmen’s 
compensation law or representing employers or groups of employers 
insured under the workmen’s compensation law in the state insur- 
ance fund, nor persons engaged in the business of adjusters for 
insurance companies nor public adjusters licensed by the super- 
intendent of insurance under the insurance law of this state. 


2. ‘Watch, guard or patrol agency’’ shall mean and include the 
business of watch, guard or patrol agency and shall also mean and 
include, separately or collectively, [or] the furnishing, for hire or 
reward, of watchmen or guards or private patrolmen or other per- 
sons to protect persons or property or to prevent the theft or the 
unlawful taking of goods, wares and merchandise, or to pre- 
vent the misappropriation or concealment of goods, wares or 
merchandise, money, bonds, stocks, choses in action, notes or other 
valuable documents, papers, and articles of value, or to procure 
the return thereof or the performing of the service of such guard 
or other person for any of said purposes. The foregoing shall not 
be deemed to include the business of persons licensed by the indus- 
trial commissioner under the provisions of section twenty-four-a 
or subdivision three-b of section fifty of the workmen’s compensa- 
tion law or representing employers or groups of employers insured 
under the workmen’s compensation law in the state insurance fund, 
nor persons engaged in the business of adjusters for insurance 
companies nor public adjusters licensed by the superintendent of 
insurance under the insurance law of this state. 
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[2.] 3. The [terms ‘‘the business of detective agency,’”] term will | 
the ‘‘business of private investigator,’’ [the ‘‘ business of watch, the | 
guard or patrol agency’ J and the [terms] term ‘‘ private [detee. office 
tive’’ or ‘‘] investigator’’ shall mean and include any person, firm, furtl 
company, partnership or corporation engaged in the [private show 
detective] business of private investigator as defined in subdivision or 0 
one of this section with or without the assistance of any employee vidu 
or employees. The term ‘“‘business of watch, guard or patrol tion, 
agency’’ and the term ‘‘watch, guard or patrol agency’’ shall mean with 
and include any person, firm, company, partnership or corporation also 
engaged in the business of watch, guard or patrol agency as defined | ner 
in subdivision two of this section with or without the assistance of rep! 
any employee or employees. duty 

com 

§ 4. Section seventy-two of such law, as last amended by chapter of ¢ 
three hundred forty-nine of the laws of nineteen hundred thirty. men 
eight, is hereby amended to read as follows: 7 

the 

§ 72. Application for licenses. Any person, firm, partnership, whi 
company or corporation intending to conduct [a private detective thet 
business,] the business of private investigator or the business of inv 
watch, guard or patrol agency, [or the business of a detective | app 
agency] and any person, firm, partnership, company or corpora- rev 
tion intending to conduct the business of furnishing or supplying atte 
information as to the personal character of any person or firm, bus 
or as to the character or kind of the business and occupation of can 
any person, firm or corporation, society or association or any per- ing 
son or group of persons, or intending to own, conduct, manage sar 
or maintain a bureau or agency for the above mentioned purposes, | eac 
or while engaged in other lawful business activities also intending tig 
to engage in any one or more of the activities set forth in section ant 
seventy-one except exclusively as to the financial rating, standing, car 
and credit responsibility of persons, firms, companies or corpora- pa 
tions[,] or as to personal habits and financial responsibility of pa 
applicants for insurance indemnity bonds or commercial credit or as 
of claimants under insurance policies shall, for each such bureau or of 
agency and for each and every sub-agency, office and branch office or 
to be owned, conducted, managed or maintained by such person, th 
firm, partnership, company or corporation for the conduct of such Ke 
business, file in the office of the department of state a written sh 
application, duly signed and verified, as follows: for 

1. If the applicant is a person, the application shall be signed * 
and verified by such person, and if the applicant is a firm or of 
partnership the application shall be signed and verified by each th 
individual composing or intending to compose such firm or partner- : 
ship. The application shall state the full name, age, [residence] | he 
residences within the past three years, present and. previous occu- be 
pations of each person or individual so signing the same, that he is ic 
a citizen of the United States and shall also specify the name of the 
city, town or village, stating the street and number, if the premises | . 
have a street and number, and otherwise such apt description as P 
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will reasonably indicate the location thereof, where is to be located 
the principal place of business and the bureau, agency, sub-agency, 
office or branch office for which the license is desired, and such 
further facts as may be required by the department of state to 
show the good character, competency and integrity of each person 
or individual so signing such application. Each person or indi- 
vidual signing such application shall, together with such applica- 
tion, submit to the department of state, his photograph, taken 
within six months prior thereto in duplicate, in passport size and 
also five sets of fingerprints of his two hands recorded in such man- 
ner as may be specified by the secretary of state or his authorized 
representative. Before approving such application it shall be the 
duty of the secretary of state or his authorized representative to 
compare such fingerprints with fingerprints filed with the division 
of criminal identification, records and statistics of the state depart- 
ment of correction. The secretary shall also cause the fingerprints 
to be compared with the appropriate files in any other state in which 
the applicant has lived within the past three years, with any files 
which may exist in the city in which the applicant will operate his, 
their or its business and with the files of the federal bureau of 
investigation. If additional copies of fingerprints are required the 
applicant shall furnish them upon request. The secretary shall 
reveal the name of the applicant to the chief of police and the district 
attorney of the applicant’s residence and of the proposed place of 
business and shall request of them a report concerning the appli- 
cant’s character in the event they shall have information concern- 
ing it. The secretary shall take such other steps as may be neces- 
sary to investigate the honesty, good character and integrity of 
each applicant. Every such applicant for a license as private inves- 
tigator shall establish to the satisfaction of the secretary of state 
and by at least two duly acknowledged certificates, that such appli- 
cant, (a) if he be a person, or, (b) in the case of a firm, company, 
partnership or corporation, at least one member of such firm, 
partnership, company or corporation, has been regularly employed 
as a [detective], a private investigator or shall have been a member 
of [the] a United States government investigative service, a sheriff 
or member of a city police department of a rank or grade higher 
than that of patrolman, for a period of not less than three years. 
However, employment as a watchman, guard or private patrolman 
shall not be considered employment as a ‘‘private investigator’’ 
for purposes of this section. Every such applicant for a license 
as watch, guard or pairol agency shall establish to the satisfaction 
of the secretary of state and by at least two duly acknowledged 
certificates, that such applicant, (a) if he be a person, or, (b) in 
the case of a firm, company, partnership or corporation, at least one 
member of such firm, partnership, company or corporation, has 
been regularly employed as a private investigator or shall have 
been a member of a United States government investigative serv- 
ices, @ sheriff or member of a city police department of a rank or 
grade higher than that of patrolman, or a guard, watchman or 
private patrolman, for a period of not less than two years. The 
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person or member meeting the experience requirement under sy. ; 
division one of this section and the person responsible for the his 
operation and management of each bureau, agency, sub-agency, - 
office or branch office of the applicant shall take and pass a written in | 
examination prescribed by the secretary of state to test their under. iy 


standing of their rights, duties and powers as a private investiga. the 
tor and/or watchman, guard or priate patrolman, depend. - 
ing upon the work to be performed under the license. [Such ” 
In the case of an application signed by a resident of the state of si ) 
New York such application shall be approved, as to each resident y | 
person or individual so signing the same, by not less than five repy. - 
table citizens of the community in which such applicant resides or - 
transacts business, or in which it is proposed to own, conduct, man. 3 
age or maintain the bureau, agency, sub-agency, office or branch to t 
office for which the license is desired, each of whom shall certify sig 
that he has personally known the said person or individual for ys 
a period of at least five years prior to the filing of such applica. sad 
tion, that he has read such application and believes each of the 
statements made therein to be true, that such person is honest, of hel 
good character and competent, and not related or connected to the 
person so certifying by blood or marriage. In the case of an applica. adc 
tion signed by a non-resident of the state of New York such appli. | tor 
cation shall be approved, as to each non-resident person or individual ma 
so signing the same by not less than five reputable citizens of the or 
community in which such applicant resides. The certificate of | 
approval shall be signed by such reputable citizens and duly verified it : 
and acknowledged by them before an officer authorized to take cor 
oaths and acknowledgment of deeds. All provisions of this section, sta 
applying to corporations, shall also apply to joint-stock associa. 
tions, except that each such joint-stock association shall filea duly | § a¢ 
certified copy of its certificate of organization in the place of the rat 
certified copy of its certificate of incorporation herein required. sta 
2. If the applicant is a corporation, the application shall be | 
signed and verified by the president, secretary, [and] treasurer, and : 
all other officers and directors working for such corporation within hu 
the state of New York [thereof], and shall specify the name of hel 
the corporation, the date and place of its incorporation, the loca- | 
tion of its principal place of business, and the name of the city, of 
town or village, stating the street and number, if the premises an 
have a street and number, and otherwise such apt description as in 
will reasonably indicate the location thereof, where is to be located - bu 
the bureau, agency, sub-agency, office or branch office for which the pa 
license is desired, the amount of the corporation’s outstanding paid as 
up capital stock and whether paid in cash or property, and, if ag 
in property, the nature of the same, and shall be accompanied by | __is 
a duly certified copy of its certificate of incorporation. Each and | re 
every requirement as to character of subdivision one of this sec | pa 
tion as to a person or individual member of a firm or partner- bu 
ship shall apply to the president, secretary, [and] treasurer and ne 
all other officers and directors working for such corporation within | of 


the state of New York and each such officer and director, 
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vb. his successor and successors shall prior to entering upon the 
he discharge of his duties sign and verify a like statement, approved 
Cy, in like manner, as is by said subdivision one prescribed in the case 
fen of a person or individual member of a firm or partnership; and in 
i the event of the death, resignation or removal of such officer or 
ye director due notice of that fact shall forthwith be given in writing 
ud to the department of state, together with a copy of the minutes of 
hy any meeting of the board of directors of said corporation, certified 
of by the secretary, indicating the death, resignation or removal of 
ent such officer or director and the election or designation of the suc- 
u- cessor Of such deceased, resigned or removed officer or director. 
or 3.(a) If the applicant is a corporation, there shall be attached 
im to the application a list of all officers and directors not required to 
ch sign and verify said application, and all persons owning directly 
ry or indirectly ten per centum or more of the capital stock of the 
- corporation. This list shall give the name, residence, address, age, 
he principal business connection and address, and the office or position 
' held in the corporation. 
he (b) The licensee shall within forty-eight hours of any changes or 
Ca. additions in the listing required under subdivision (a) of this sec- 
sli. tion, report the changes to the secretary of state, with the infor- 
ual | mation required by subdivision (a) hereof on any such new officer 
the or stockholder. 
of | (c) The secretary of state may deny a license to a corporation if 
ied it shall appear that ten per centum or more of the stock of such 
ake corporation is held by a person who cannot meet the character 
on, standard set for an individual licensee. 
‘ia. (d) The secretary of state may suspend or revoke the license of 
aly a corporation if, at any time, ten per centum or more of the corpo- 
the rate stock is held by a person who can not meet the character 
. standard set for an individual licensee. 
a § 5. Section seventy-three of such law, as added by chapter six 
bin hundred ninety-six of the laws of nineteen hundred thirty-nine, is 
of hereby amended to read as follows: 
ca § 73. Enforcement of article; investigations. 1. The secretary 
ty, of state shall have the power to enforce the provisions of this article 
Ses and upon complaint of any person, or on his own initiative, to 
as investigate any violation thereof or to investigate the business, 
ted - business practices and business methods of any person, firm, com- 
the pany, partnership or corporation applying for or holding a license 
aid as a private [detective or] investigator, or watch, guard or patrol 
if agency, if in the opinion of the secretary of state such investigation 
by is warranted. Each such applicant or licensee shall be obliged, on 
ind | request of the secretary of state, to supply such information, books, 
ec- | papers or records as may be required concerning his, their or its 
er- business, business practices or business methods, or proposed busi- 
ind ness practices or methods. Failure to comply with a lawful request 
“ | of secretary shall be a ground for denying an application for a 
or, 
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license, or for revoking, suspending, or failing to renew a license 
issued under this article. 

2. For the purpose of enforcing the provisions of this article, 
and in making investigations relating to any violation thereof, and 
for the purpose of investigating the character, competency and 
integrity of the applicants or licensees hereunder, and for the 
purpose of investigating the business, business practices and busi- 
ness methods of any applicant or licensee, or of the officers op 
agents thereof, the department of state, acting by such officer or 
person in the department as the secretary of state may designate, 
shall have the power to subpoena and bring before the officer or 
person so designated any person in this state and require the 
production of any books, records or papers which he deems 
relevant to the inquiry and administer an oath to and take testi- 
mony of any person or cause his disposition to be taken with the 
same fees and mileage and in the same manner as prescribed by 
law for civil cases and in a court of record, except that any appli. 
eant or licensee or officer or agent thereof shall not be entitled 
to such fees and/or mileage. Any person, duly subpoenaed, who 
fails to obey such subpoena without reasonable cause or without 
such cause refuses to be examined or to answer any legal or per- 
tinent question as to the character or qualification of such applicant 
or licensee or such applicant’s or licensee’s business, business prac- 
tices and methods or such violations, shall be guilty of a mis- 
demeanor and also shall be subject to the procedure and sane- 
tions set forth in section four hundred siz of the civil practice act. 
The testimony of witnesses in any [such] investigative proceeding 
shall be under oath, which the secretary of state or one of his 
deputies, or a subordinate of the department of state designated 
by the secretary of state, may administer, and wilful false swearing 
in any such proceeding shall be perjury. 


3. Licensees hereunder must maintain such records as the secre- 
tary of state by rule determines and in addition, the secretary may 


prescribe by rule that further records be kept by certain classes of 
licensees. 


§ 6. Subdivisions one and two of section seventy-four of such 
law, as last amended by chapter ninety-three of the laws of nine. 
teen hundred forty-five, is hereby amended to read as follows: 

1. When the application shall have been examined and such 
further inquiry and investigation made as the secretary of state 
shall deem proper, and when the secretary of state shall be satis- 
fied therefrom of the good character, competency and integrity of 
such applicant, or, if the applicant be a firm[[,] or partnership [or 
corporation, of], the individual members [or officers] thereof, or 
if the applicant be a corporation, the president, secretary, treasurer 
and all other officers and all directors thereof, and each stockholder 
owning ten per centum or more of the stock and a period of ten days 
from the date of the filing of the application shall have passed, the 
department of state shall issue and deliver to such applicant a 
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certificate of license to conduct such business and to own, conduct 
or maintain a bureau, agency, sub-agency, office or branch office for 
the conduct of such business on the premises stated in such applica- 
tion, upon the applicant’s paying to the department of state for each 
such certificate of license so issued, for the use of the state, [a license 
fee of two hundred dollars,} if the applicant be an individual, a fee 
of two hundred dollars for a license as private investigator or a fee 
of one hundred dollars for a license as watch, guard or patrol 
agency, or [of three hundred dollars] if [a] the applicant be a 
firm, partnership or corporation, a fee of three hundred dollars for 
a license as private investigator or a fee of two hundred dollars for 
a license as watch, guard or patrol agency, and upon the applicant’s 
executing, delivering and filing in the office of such department a 
surety company bond in the sum of ten thousand dollars, conditioned 
for the faithful and honest conduct of such business by such appli- 
cant, which surety bond must be written by a company recognized 
and approved by the superintendent of insurance of the state, and 
approved by the department of state with respect to its form, man- 
ner of execution and sufficiency provided, however, before a license 
is issued to a non-resident the applicant must file with the secretary 
of state a written consent to the jurisdiction of the courts of New 
York (a) in any case or cases arising from any contract for the per- 
formance of private investigative services as private investigator or 
watch, guard or patrol agency, made within the state or to be per- 
formed, wholly or in part, within the state or in any way connected 
with the conduct of business within the state, and (b) in any case or 
cases arising from any tort occurring within the state or occurring in 
connection with the business of the licensee within the state. The 
license as private investigator or watch, guard or patrol agency 
granted pursuant to this article shall last for a period of two years, 
but shall be revocable at all times by the department of state for 
cause shown; and in the event of such revocation or of a surrender 
of such license as permitted under section seventy-eight-a hereof, no 
refund shall be made in respect of any license fee paid under the 
provisions of this article. No such refund shall be made for the 
period of injunction under section seventy-nine hereof. Such bond 
shall be taken in the name of the people of the state of New York, 
and any person injured by the violation of any of the provisions of 
this article or by the wilful, malicious and wrongful act of the 
principal or employee may bring an action against such principal, 
employee or both on said bond in his own name to recover damages 
suffered by reason of such wilful, malicious and wrongful act. In 
each and every suit, or prosecution arising out of this article, the 
agency of any employee as to the employment and as to acting in 
the course of his employment, shall be presumed. The license cer- 
tificate shall be in a form to be prescribed by the secretary of state 
and shall specify the full name of the applicant, the location of the 
principal office or place of business and the location of the bureau, 
agency, sub-agency, office or branch office for which the license is 
issued, the date on which it is issued, the date on which it will expire 


66 








1892 WIRETAPPING 


and the names and residences of the applicant or applicants filing 
the statement required by section seventy-two upon which the licenge 
is issued and in the event of a change of any such address or regj. 
dence the department of state shall be duly notified in writing of 
such change within twenty-four hours thereafter, and failure to giye 
such notification shall be sufficient cause for revocation of gsnych 
license. No such license as private investigator or watch, guard or 
patrol agency shall be issued to a person under the age of twenty. 
five years. 


2. Except as hereinafter in this subdivision provided, no such 
license shall be issued to any person who has been convicted in this 
state or any other state or territory of a felony, or any of the fol. 
lowing misdemeanors, or offenses, to wit: (a) illegally using, carry- 
ing or possessing a pistol or other dangerous weapon; (b) making 
or possessing burglar’s instruments; (¢) buying or receiving stolen 
property ; (d) unlawful entry of a building; (e) aiding escape from 
prison ; (f) unlawfully possessing or distributing habit forming nar. 
cotic drugs; (g) violating subdivisions six or eight, of section seven 
hundred twenty-two of the penal law (h) violating section seven 
hundred forty-two, section seven hundred forty-three, or section 
seven hundred forty-five of the penal law. Except as hereinafter 
in this subdivision provided, no license shall be issued to any person 
whose license has been previously revoked by the department of state 
or the authorities of any other state or territory because of convic- 
tion of any of the crimes or offenses specified in this section. The 
provisions of the subdivision shall not prevent the issuance of a 
license to any person who, subsequent to his conviction, shall have 
received executive pardon therefor removing this disability, or who 


has received a certificate of good conduct granted by the board of, 


parole pursuant to the provisions of the executive law to remove the 
disability under this section because of such conviction or previous 
license revocation occasioned thereby. 


§ 7. Section eighty-three of such law, as last amended by chapter 
four hundred ten of the laws of nineteen hundred forty-nine, is 
hereby amended to read as follows: 


§ 83. Application of article. Nothing in this article shall apply 
to any detective or officer belonging to the police force of the 
state, or any county, city, town or village thereof, appointed or 
elected by due authority of law, or to any person in the employ of 
any police force or police department of the state, or of any county, 
city, town or village thereof while engaged in the performance 
of their official duties; nor to any person, firm, company, partner- 
ship, corporation, or any bureau or agency, whose business is 
exclusively the furnishing of information as to the business and 
financial standing, and credit responsibility of persons, firms, or 
corporations, or as to the personal habits and financial responsibility 
of applicants for insurance, indemnity bonds or commercial credit 
or of claimants under insurance policies; and whose business does 
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not embrace other activities described in section seventy-one of 
this chapter; or whose business is licensed by the industrial com- 
missioner under the provisions of section twenty-four-a or sub- 
division three-b of section fifty of the workmen’s compensation 
law or whose business is representing employers or groups of 
employers insured under the workmen’s compensation law in the 
state insurance fund; nor to any corporation duly authorized by 
the state to operate a central burglar or fire alarm protection busi- 
ness; nor to any person while engaged in the business of adjuster 
for an iusurance company nor to any public adjuster licensed by the 
superintendent of insurance under the insurance law nor to any 
person regularly employed as special agent, detective or investi- 
gator exclusively by one employer in connection with the affairs 
of that employer only nor to any charitable or philanthropic society 
or association duly incorporated under the laws of the state and 
which is organized and maintained for the public good and not 
for private profit, nor shall anything in this article contained be 
construed to affect in any way attorneys or counselors at law in 
the regular practice of their profession, but such exemption shall 
not enure to the benefit of any employee or representative of such 
attorney or counselor at law who is not employed solely, exclusively 
and regularly by such attorney or counselor at law. No person, 
firm, company, partnership, corporation or any bureau or agency 
exempted hereunder from the application of this article shall per- 
form any manner of [detective] private investigator or watch, 
guard or patrol agency service as described in section seventy-one 
hereof, for any other person, firm, company, partnership, corpora- 
tion, bureau or agency whether for fee, hire, reward, other com- 
pensation remuneration, or consideration or as an accommodation 
without fee, reward or remuneration or by a reciprocal arrangement 
whereby such services are exchanged on request of parties thereto. 
The commission of a single act prohibited by this article shall con- 
stitute a violation thereof. 

Nothing in this article shall be construed to affect or prohibit the 
right of any person to form or become affiliated with or to continue 
as a member of any union, association, society or organization of his 
own choosing. 


§ 8. This act shall take effect October first, nineteen hundred 
fifty-nine. 


Nore.—Approved by the Governor on April 24, 1959. 
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Bill No. 2, Assembly Int. No. 2415: 


certifi 
autho 
AN ACT [dete 
To amend the general business law, in relation to the licenge a 
certificates, pocket cards and badges of licensed investigator, of h 
and watch, guard or patrol agencies jen 
The People of the State of New York, represented in Senate and cards 
Assembly, do enact as follows: of st 
. 
Section 1. Section seventy-six of the general business law, as ss 
last amended by chapter three hundred forty-nine of the laws of or di 
nineteen hundred thirty-eight, is hereby amended to read as follows: indic 
§ 76. Certificate[,] or pocket card [or badge] lost or destroyed, inves 
If it shall be established to the satisfaction of the secretary of state, gator 
in accordance with rules and regulations of such department, that hold 
an unexpired license certificate[,] or pocket card [or badge], play 
issued in accordance with the provisions of this article, has been inde 
lost or destroyed without fault on the part of the holder, such set 
department shall issue a duplicate license certificate or pocket card a lie 
for the unexpired portion of the term of the original license cer. «2 
tificate [and shall issue a duplicate badge for the unexpired portion | ™ 
of the term of the original license upon payment to the department | ‘4m 
of state of an amount required for such duplicate badge]. | of i 
| he 
§ 2. Section eighty of such law, as last amended by chapter three re 
hundred forty-nine of the laws of nineteen hundred thirty-eight, | serv 
is hereby amended to read as follows: | dew 
§ 80. License certificates, pocket cards[[, shields] or badges. om 
Upon the issuing of a license as hereinbefore provided the depart- ro’ 
ment of state shall issue to each person, [individual, member of a 
. _e . ‘ , sad em 
firm] partner or officer of a corporation making and filing a state- 
ment required by section seventy-two of this chapter a pocket card 
of such size and design as the department of state may prescribe, fifty 
which ecard shall contain a photograph of the licensee, the name Ne 
and business address of the licensee and the imprint or impress of 
the seal of the department of state [and also a metal shield or B 
hadge, of such shape and description and bearing such inscription 
as the secretary of state may designate,] which pocket card [and 
badge] shall be evidence of due authorization pursuant to the terms 
of this article. All persons to whom such license certificates[[,] or To 
pocket cards[[, shields or badges] shall have been issued shall be ( 
responsible for the safekeeping of the same, and shall not Done ] 
lend, enable, let or allow any other person to have, hold, usef, 1 


wear] or display such certificate[,] or pocket card[[, shield or | ke 
badge]; and any person so parting with such a license certificate[,] 


or pocket card[[, shield or badge or wearing] or displaying the f 
same without authority, or who shall [wear or] display any license adc 
ExPLANATION — Matter in italics is new; matter in brackets [ ] is old law to be omitted. | hu 
E 
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certificate[,] or pocket card[[, shield or badge,] purporting to 
authorize the holder [or wearer] thereof to act as a private 
detective or] investigator or watch, guard or patrol agency, unless 
the same shall have been duly issued pursuant to the provisions 


- of this article, shall be guilty of a misdemeanor. Failure to comply 

im with the provisions of this section shall be sufficient cause for 
revocation of such license, and all such certificates[,] or pocket 

nd cards[, shields and badges] shall be returned to the department 
of state within seventy-two hours after the holder thereof has 
received notice in writing of the expiration or revocation of such 

as license. [No person except as authorized in this section, shall wear 

of or display a shield or badge of any design or material, purporting to 

VS ; indicate that the wearer or bearer thereof is a private detective or 

d investigator or is authorized to act as a private detective or investi- 

; P gator, unless required by law to do so.] It shall be unlawful for a 

™ holder of a license or anyone else to distribute, possess, use or dis- 

> play any license certificate, pocket card, badge, shield or any other 

‘] indicia of a license status pursuant to this article except as 

ch set forth in this article. An officer or authorized employee of 

rd a licensed watch, guard or patrol agency, or private investigator 

er. | or employee thereof while performing the services of a watch, 

vi | guard or patrol agency, may wear on his outer clothing a ree- 

ot tangular metal or woven insignia approved by the department 

' of state, which insigma shall not be larger than three inches 
high nor four inches wide with an inscription thereon con- 

ree taining the word ‘‘watchman’’, ‘‘guard’’, ‘‘patrol’’ or ‘‘ special 

ht, | service’ and the name of the licensee by whom employed. It shall 
be unlawful for a licensée to distribute to his, their or its employees 
any employment identification except as authorized in this article 

oy and approved by the secretary of state. Any person violating [the 

fc provisions] any provision of this section shall be guilty of a mis- 

demeanor. 

ird § 3. This act shall take effect October first, nineteen hundred 

be, fifty-nine. 

me Norg.—Approved by the Governor on April 23, 1959. 

of ——— 

of Bill No. 3, Assembly Int. No. 2416: 

ion 

nd AN ACT 

ms 

or To amend the general business law, in relation to the renewal 

be of the licenses of private investigators and watch, guard or 

e patrol agencies 

~ The People of the State of New York, represented in Senate and 

77 | Assembly, do enact as follows: 

the Section 1. Section seventy-eight of the general business law, as 

nse added by chapter three hundred forty-nine of the laws of nineteen 


ai | hundred thirty-eight, is hereby amended to read as follows: 
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§°78. Renewal of licenses. A license granted under the proyi. 
sions of this article may be renewed by the department of state 
upon application therefor by the holder thereof, in such form ag 
the department may prescribe and payment of fee and filing of 
surety bond each in amounts equivalent to those specified in section 
seventy-four as pertaining to original licenses. [A renewal periog 
within the meaning of this article is considered as being six months 
from the date of expiration of a previously issued license.] The 
application shall be filed six weeks before the expiration date of 
the license unless the application is accompanied by a late filing 
fee of one hundred dollars. In no event will renewal be granted 
more than six months after the date of expiration of a license. No 
person, firm, company, partnership or corporation shall carry on 
any business subject to this article during any period which may 
exist between the date of expiration of a license, and the renewal 
thereof. 


§ 2. This act shall take effect October first, nineteen hundred 
fifty-nine. 


Note.—Approved by the Governor on April 15, 1959. 


Bill No. 4, Assembly Int. No. 2742: 


AN ACT 


To amend the general business law, in relation to unlawful 


acts of private investigators and watch, guard or patrol 
agencies 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. Section eighty-four of the general business law, as 
last amended by chapters three hundred fifty-three and six hun- 
dred eight of the laws of nineteen hundred fifty-five, is hereby 
amended to read as follows: 


§ 84. Unlawful acts. It is unlawful for the holder of a license, 
issued under this article, or for any employee of such licensee, 
knowingly to commit any of the following acts within or without 
the state of New York: to incite, encourage, or aid in the incite- 
ment or elcouragement of any person or persons who have become 
a party to any strike, to do unlawful acts against the person or 
property of any one, or to incite, stir up, create or aid in the 
inciting of discontent or dissatisfaction among the employees of 
any person, firm, or corporation with the intention of having them 
strike ; to interfere or prevent lawful and peaceful picketing during 
strikes ; to interfere with, restrain, or coerce employees in the exer- 
cise of their right to form, join or assist any labor organization 
of their own choosing ; to interfere or hinder the lawful or peaceful 
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collective bargaining between employees and employers; to pay, 


Ovi offer, or give any money, gratuity, favor, consideration, or other 
‘ate thing of value, directly or indirectly, to any person for any verbal 
a or written report of the lawful activities of employees in the exercise 
of of their right of self-organization, to form, join, or assist labor 
ton organizations and to bargain collectively through representatives 
tod of their own choosing; to advertise for, recruit, furnish or replace 
ths or offer to furnish or replace for hire or reward, within or with- 
The out the state of New York, any help or labor, skilled or unskilled, 
) of or to furnish or offer to furnish armed guards, other than armed 
ing guards theretofore regularly employed for the protection of pay- 
Med rolls, property or premises, for service upon property which is 
No being operated in anticipation of or during the course or existence 
| om of a strike, or furnish armed guards upon the highways, for persons 
we involved in labor disputes or to furnish or offer to furnish to 


employers or their agents, any arms, munitions, tear gas imple- 
ments, or any other weapons; or to send letters or literature 
lred to employers offering to eliminate labor unions or distribute or 
circulate any list of members of a labor organization, or to advise 

any person of the membership of an individual in a labor organiza- 

tion for the express purpose of preventing those so listed or named 

| from obtaining or retaining employment. The violation of any of 

the provisions of this section shall constitute a misdemeanor and 

shall be punishable by a fine of not less than five hundred dollars, 

or one year’s imprisonment or both It is unlawful for the holder 

of a license to collect or offer or attempt to collect or directly or 

indirectly engage in the business of collecting of debts or claims 

‘ful of any kind, excepting that the repossession of property in the 
temporary possession of defaulting purchaser or conditional sale 
agreements or under other circumstances by which title to said 
and property has not been transferred to the temporary possessor, or 
the repossession of property from the owner after default under 
a chattel mortgage on such property shall not be considered a 


trol 


» as violation of this section and excepting further that the secretary 
vun- of state may grant exemption from this prohibition in the collec- 
reby tion of debts to licensees who are principally engaged in the busi- 
ness of credit investigation and credit reporting. It is unlawful 
nse for the holder of a license to furnish or perform any services 
ae described in subdivisions one and two of section seventy-one of this 
an article on a contingent or percentage basis or to make or enter into 
cite. any agreement for furnishing services of any kind or character, by 
ome the terms or conditions of which agreement the compensation to be 
1 oF paid for such services to the holder of a license is partially or 
the wholly contingent or based upon a percentage of the amount of 
5 of money or property recovered or dependent in any way upon the 
hem | result achieved. [It is unlawful for the holder of a license to 
ring | issue to any person employed by such licensee a badge or shield, 
eer. similar in design, color or shape to, or in any manner resembling, 
tion the shield worn by members of the police department of the city 
eful of New York, and it is unlawful for a person employed by a licensee 
od, to possess, carry or display such a badge or shield.] Jt shall be 
i 5 
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unlawful for a holder of a license to use, display, cause to be 
printed or distributed, cards, letter-heads, circulars, brochures or 
any other advertising material or advertisement in which any name 
or indicia of the license status of the licensee is set forth in an 

manner other than the name under which the licensee is dyj 

licensed. It is unlawful for a licensed private investigator to own, 
have or possess or in any manner to wear, exhibit or display, a shield 
or badge of any material, kind, nature or description, in the per. 
formance of any of the activities as private investigator, ag dis. 
tinguished from watch, guard or patrol agency, under article seven 
of the general business law. It is unlawful for a licensed private 
investigator to issue to any person employed by such licensee, a 
badge or shield of any material, kind, nature or description, and it is 
unlawful for any person employed by such licensee to possess, 
carry or display a badge or shield of any description provided that 
any licensed private investigator who also engages in the business 
of watch, guard or patrol agency may possess, use or display or 
issue to employees in the conduct of such business, a rectangular 
metal or woven insignia to be worn on the outer clothing and 
approved by the department of state, which insignia shall not 
be larger than three inches high or four inches wide with an 
inscription thereon containing the word ‘‘watchman’’, “guard” 
‘‘natrol’’ or ‘‘ special service’’ and the name of the licensee. It shall 
be unlawful for any licensee to publish or cause to be published any 
advertisement, letter-head, circular, statement or phrase of any sort 
which suggests that the licensee is an official police or investigative 
agency or any other agency instrumentality of the state of New York 
or any of its political subdivisions. It shall be unlawful for any 
licensee to make any statemcnt which would reasonably cause 
another person to believe that the licensee is a police officer or 
official investigator of the state of New York or any of tts political 
subdivisions. It shall be unlawful for a licensee to offer, by radio, 
television, newspaper advertiscment or any other means of com- 
munication, to perform services at any location which is merely 
the location of a telephone answer service unless full disclosure 
of that fact is made in the advertisement. 


§ 2. This act shall take effect October first, nineteen hundred 
fifty-nine. 


Note.—Approved by the Governor on April 23, 1959. 
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Bill No. 5, Assembly Int. No. 2743: 


AN ACT 


i i lation to the surrender 
e general business law, in re 
» — a private investigators and watch, guard or patrol 
0 
agencies 


The People of the State of New York, represented in Senate and 
¢ é 
Assembly, do enact as follows: 


n g i is ri y insert- 
i siness law is hereby amended by 

Section 1. The general busin ee 
‘no therein a new section, to be section seventy-eight-a, to read 
ing 

as follows: 


icenses. A license issued pursuant to this 
c ender of licenses. A license issue ( 
. A Sarl be surrendered nor may any licensee resign ees 
on without the written approval of the secretary of state 
: to act for him. : 
“ n. eae _, October first, nineteen hundred 
fifty-nine. 


Nore.—Approved by the Governor on April 23, 1959. 


NA == % i 5 is i ted. 
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unlawful for a holder of a license to use, display, cause to be 
printed or distributed, cards, letter-heads, circulars, brochures or 
any other advertising material or advertisement in which any name 
or indicia of the license status of the licensee is set forth in any 
manner other than the name under which the licensee is dyj 
licensed. It is unlawful for a licensed private investigator to own 
have or possess or in any manner to wear, exhibit or display, a shield 
or badge of any material, kind, nature or description, in the per. 
formance of any of the activities as private investigator, as dis. 
tinguished from watch, guard or patrol agency, under article seven 
of the general business law. It is unlawful for a licensed private 
investigator to issue to any person employed by such licensee, q 
badge or shield of any material, kind, nature or description, and it és 
unlawful for any person employed by such licensee to possess, 
carry or display a badge or shield of any description provided that 
any licensed private investigator who also engages in the business 
of watch, guard or patrol agency may possess, use or display or 
issue to employees in the conduct of such business, a rectangular 
metal or woven insignia to be worn on the outer clothing and 
approved by the department of state, which insignia shall not 
be larger than three inches high or four inches wide with an 
inscription thereon containing the word ‘‘watchman”’, ‘‘ guard” 
‘‘natrol’’ or ‘special service’’ and the name of the licensee. It shall 
be unlawful for any licensee to publish or cause to be published any 
advertisement, letter-head, circular, statement or phrase of any sort 
which suggests that the licensee is an official police or investigative 
agency or any other agency instrumentality of the state of New York 
or any of its political subdivisions. It shall be unlawful for any 
licensee to make any statement which would reasonably cause 
another person to believe that the licensee is a police officer or 
official investigator of the state of New York or any of its political 
subdivisions. It shall be unlawful for a licensee to offer, by radio, 
television, newspaper advertiscment or any other means of com- 
munication, to perform services at any location which is merely 
the location of a telephone answer service unless full disclosure 
of that fact is made in the advertisement. 


§ 2. This act shall take effect October first, nineteen hundred 
fifty-nine. 


Note.—Approved by the Governor on April 23, 1959. 
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Bill No. 5, Assembly Int. No. 2743: 


AN ACT 


To amend the general business law, in relation to the surrender 
of licenses as private investigators and watch, guard or patrol 
agencies 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. The general business law is hereby amended by insert- 
ing therein a new section, to be section seventy-eight-a, to read 
as follows: 


§ 78-a. Surrender of licenses. A license issued pursuant to this 
article may not be surrendered nor may any licensee resign as such 
licensee without the written approval of the secretary of state or 
any deputy authorized to act for him. 

§ 2. This act shall take effect October first, nineteen hundred 
fifty-nine. 


Nore.—Approved by the Governor on April 23, 1959. 


ExpLaNaTion — Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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APPENDIX G may | 
perso! 
° ° ee oe ° mony 
(Bill strengthening procedure for disciplinary hearings on svidet 
private investigators—failed of passage through clerical or pet 
error. ) deter? 
subme 
Bill No. 6, Assembly Int. No. 2741: cation 
tion 8 
deter 
AN ACT depar 
To amend the general business law, in relation to the notice or lie 
of hearings, determinations and certiorari in respect to filing 
licensing of private investigators and watch, guard or patrol filed ¢ 
agencies such 
; ; licens 
The People of the State of New York, represented in Senate and refer. 
Assembly, do enact as follows: with 
Section 1. Section seventy-nine of the general business law, as court 
added by chapter three hundred forty-nine of the laws of nineteen and f 
hundred thirty-eight, is hereby amended to read as follows: pat 
§ 79. Notice of hearings, determinations, certiorari. The depart- by th 
ment of state shall, before denying an application for a license or may j 
before revoking any license, and at least fifteen days prior to the shall 
date set for the hearing, and upon due notice to the complainant intere 
or objector, notify in writing the applicant for, or holder of such ment 
license of any charge made and shall afford said applicant, or under 
licensee, an opportunity to be heard in person or by counsel in revok 
reference thereto. Such written notice may be served by delivery proce 
of same personally to the applicant or licensee, or by mailing same |_ ticea 
by registered mail to the last known business address of such of a | 
applicant or licensee. Any person may initiate a charge. The 9 
hearing on such charges shall be at such time and place as the Me 


department of state shall prescribe and shall be conducted by 
such officer or person in the department as the secretary of state 
may designate, who shall have the power to subpoena and bring 
before the officer or person so designated any person in this state, 
and administer an oath to and take testimony of any person or 
cause his deposition to be taken with the same fees and mileage 
as prescribed by law in courts in this state in civil cases. If a 
proper basis for revocation or suspension is shown in the course 
of a hearing, the secretary may revoke or suspend without regard 
to the source and content of the original charge provided the com- 
plaint be amended and the applicant or licensee be given full 
opportunity to meet any evidence presented at the hearing, which 
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may provide the basis for disciplinary action. Such officer or 
person in the department of state designated to take such testi- 
mony shall not be bound by common law or statutory rules of 
evidence or by technical or formal rules of procedure. The officer 
or person designated to hear objections or charges shall make his 
determination according to the fair preponderance of the evidence 
submitted. In the event that the department shall deny the appli- 
eation for, or revoke or suspend any such license, its determina- 
tion shall be in writing and officially signed. The original of such 
determination, when so signed, shall be filed in the office of the 
department and copies thereof shall be mailed to the applicant 
or licensee and to the complainant within two days after the 
filing thereof as herein prescribed. If at any time sworn charges are 
filed against a licensee hereunder with the secretary of state, and 
such charges state prima facie grounds for the revocation of a 
license issued pursuant to this article, the secretary of state may 
refer such charges to the attorney general of the state of New York 
with the recommendation that the attorney general apply to a 
court of general jurisdiction of this state for an order restraining 
and prohibiting such licensee from performing any of the work 
authorized by such license until a disciplinary hearing has been 
conducted and a determination has been made upon such charges 
by the department of state. In such a case the attorney general 
may proceed by order to show cause and such a restraining order 
shall be granted where it appears to the court to be in the best 
interest of the public welfare so to do. The action of the depart- 
ment of state in granting or refusing to grant or to renew a license 
under this article or in revoking or suspending or refusing to 
revoke or suspend such a license shall be subject to review by a 
proceeding instituted under article seventy-eight of the civil prac- 
tice act at the instance of the applicant for such license, the holder 
of a license so revoked or suspended or the person aggrieved. 


§ 2. This act shall take effect October first, nineteen hundred 
fifty-nine. 
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APPENDIX H (e) 8 
tribu 
(Bill establishing registration for employees of licensed h) 
private investigators and guards. ) ar 
licens 
Bill No. 7, Assembly Int. No. 2418: any 0 
or of 
AN ACT hund 
e ° e seven 
To amend the general business law, in relation to the registra. other 
tion and fingerprinting of employees of private investigators of ar 
and watch, guard or patrol agencies, and making an appro. a pe 
priation in connection with such registration misre 
The People of the State of New York, represented in Senate and heen: 
Assembly, do enact as follows: has b 
priva 
Section 1. Subdivision one of section eighty-one of the general tive | 
business law, as last amended by chapter ninety-three of the laws misd 
of nineteen hundred forty-five, is hereby amended to read as , 
follows: § 
‘ ‘ . amer 
1. The holder of any license certificate issued pursuant to this hund 
article may employ to assist him in his work of private [detective 9 
or] investigator or watch, guard or patrol agency as described in i i 
section seventy-one and in the conduct of such business as many oy 
persons as he or it may deem necessary, and shall at all times a 
during such employment be legally responsible for the good conduet Tia 
in the business of each and every person so employed. No person an 
shall be employed by any licensed private investigator or watch, | res 
guard or patrol agency unless at the time of such employment, such | thes 
person is and shall continue to be the holder of an employee’s regis- to be 
tration card or at the time of employment makes application for 
registration as provided for herein. (a 
[No] The secretary of state shall not register an employee and [adc 
no holder of any unexpired license certificate issued pursuant to date 
this article shall knowingly employ in connection with his or its (h 
business in any capacity whatsoever, any person who has been Stat 
convicted of a felony or any of the following misdemeanors, or Unit 
offenses, and who has not subsequent to such conviction received (e 
executive pardon therefor removing this disability, or received a imm 
certificate of good conduct granted by the board of parole pursuant ting 
to the provisions of the executive law to remove the disability was 
under this section because of such a conviction, to wit: (a) illegally (¢ 
using, carrying or possessing a pistol or other dangerous weapon; invo 
(b) making or possessing burglar’s instruments; (¢c) buying or dese 
receiving stolen property; (d) unlawful entry of a_ building; | (e 
EXPLANATION — Matter in italics is new; matter in brackets [ ] is old law to be omitted. by I 
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(e) aiding escape from prison; (f) unlawfully possessing or dis- 
tributing habit forming narcotie drugs; (g) violating subdivision 
six or eight, of section seven hundred twenty-two of the penal law; 
(h) any person whose private [detective or] investigator’s or watch, 
guard or patrol agency’s license was revoked or application for such 
license was denied by the department of state or by the authorities of 
any other state or territory because of conviction of any of the crimes 
or offenses specified in this section; (i) violating section seven 
hundred forty-two, section seven hundred forty-three, or section 
seven hundred forty-five of the penal law; (j) committing any 
other misdemeanor involving moral turpitude. Should the holder 
of an unexpired license certificate falsely state or represent that 
a person is or has been in his employ, such false statement or 
misrepresentation shall be sufficient cause for the revocation of such 
license. Any person falsely stating or representing that he is or 
has been a private investigator or [detective] watchman, guard or 
private patrolman, or employed by a private investigator or [detec- 
tive agency] watch, guard or patrol agency, shall be guilty of a 
misdemeanor. 


§ 2. Subdivision two of section eighty-one of such law, as last 
amended by chapter seven hundred fifty-six of the laws of nineteen 
hundred fifty-two, is hereby amended to read as follows: 


2. No person shall hereafter be employed by any holder of a 
license certificate [until he shall have executed and furnished to 
such license certificate holder a verified statement, to be known 
as ‘‘employee’s statement,’’ setting forth:] unless he possesses a 
registration card stating that he is eligible for employment by a 
person, firm, company, partnership or corporation licensed under 
article seven of the general business law or executes and furnishes 
to such license certificate holder a verified statement in duplicate, 
to be known as an application for registration, setting forth: 

(a) His full 1ume, (including any aliases), age and residence 
[address] addresses for the three years immediately preceding the 
date of application; and his previous registration number, if any. 

(b) That the applicant for employment is a citizen of the United 
States or has declared his intention of becoming a citizen of the 
United States. 

(¢) The business or occupation engaged in for the three years 
immediately preceding the date of the filing of the statement, set- 
ting forth the place or places where such business or occupation 
was engaged in, and the name or names of employers, if any. 

(d) That he has not been convicted of a felony or of any offense 
involving moral turpitude or of any of the misdemeanors or offenses 
described in subdivision one of this section. 


(e) Such further information as the department of state may 
by rule require to show the good character[, competency,] and 
integrity of the person executing the statement. 


_§ 8. Subdivisions three, four, five, six and seven of section 
eighty-one of such law, as last amended by chapter three hundred 
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forty-nine of the laws of nineteen hundred thirty-eight, are hereby shal 
repealed. righ 
§ 4. Section eighty-one of such law is hereby amended by add. f oo 
ing thereto fifteen new subdivisions, to be subdivisions three to - 
seventeen, inclusive, to read, respectively, as follows: chai 
3. Immediately upon the verification of an employee’s applica. ee 
tion for registration, the holder of a license certificate by whom ven 
such person is to be employed shall inspect such application to dis. not 
cover whether the applicant is rendered ineligible for employment the 
by subdivision one of this section. If the application does not ing 
reveal grounds for disqualification under subdivision one, the holder ra 
of a license certificate shall cause five sets of fingerprints of the two 9 I 
hands of such person to be recorded in such manner as the depart. the 
ment of state may by rule prescribe. The holder of a license cer. aot 
tificate shall immediately inscribe in indelible ink each set of finger. one 
prints with the name, year and license certificate number of such ond 
holder and the name of the applicant for registration. cas 
4. Within twenty-fours hours of the commencement of the appli- reg 
cant’s employment, the holder of a license certificate shall forward age 
to the office of the secretary of state, Albany, New York, by regis. pri 
tered mail, the application for registration, the five sets of finger. | issi 
prints and a registration fee of two dollars, which such holder may | to 
require the applicant to pay. Su 
After the receipt of such application for registration, fingerprints em 
and registration fee, the secretary of state shall forthwith: lic 
(a) send such fingerprints for comparison with existing files and ne 
retention for later comparison to (1) the department of correction; the 
(2) the authorities in any other state in which the applicant has ws 
resided within the three years immediately preceding the date of lt 
the execution of the application (3) the police department of the dh 
city in which the applicant resides, or will be employed, if the pu 
applicant resides or will work in an incorporated city; (4) the we 
federal bureau of investigation; and ba 
(6) inspect such application to discover whether the applicant fo 
is rendered ineligible for such employment by subdivision one of 
this section; and 


(c) check his own records, required to be kept by this section. oi 
If the applicant has been registered before, and if the applicant’s . 
previous record shows that his registration was revoked or that 
renewal of his registration was denied, the secretary shall immedi- 
ately notify the applicant that his application for registration is 
denied. 

After the receipt of such fingerprints, the department of cor- 
rection shall forthwith cause such fingerprints to be compared 
with existing files and shall report to the secretary of state the 
results of such comparison within twenty-four hours after receipt 


of such fingerprints, holidays and weekends excluded. t 
If anything in the report of the department of correction dis- 81 
closes that the applicant has been accused of a crime the secretary d 
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shall refuse to register the applicant and shall notify him of his 
right to a hearing. If such hearing is requested, the application 
for registration shall be granted unless the evidence adduced at 
such hearing establishes that the applicant 1s not a person of good 
character, and, upon determination, the secretary shall notify the 
applicant accordingly. ws 

The provisions of subdivision one of this section shall not pre- 
vent registration of any person whose registration was revoked or 
not renewed because of conviction of a disqualifying crime, if 
the applicant shall have received executive pardon therefor remov- 
ing this disability or shall have received a certificate of good conduct 
granted by the board of parole. 

If the application does not reveal grounds for disqualification of 
the applicant, and the report of the department of correction does 
not reval that the applicant has been convicted of a felony or 
one of the misdemeanors specified in subdivision one of this section, 
and if the secretary of state has no reason to belive that the appli- 
cant is not of good character, the secretary shall immediately 
register the applicant without waiting for reports from any other 
agency as to the results of comparison of the applicant’s finger- 
prints with the records of such agencies, and shall immediately 
issue to the applicant a registration card bearing a number identical 
to that affixed to the registrant’s file in the department of state. 
Such registration card shall state that the registrant is eligible for 
employment by a person, firm, company, partnership or corporation 
licensed under article seven of the general business law. Under 
no circumstances shall the words guard, detective, investigator or 
the like appear on the registration card. The card shall be stamped 
with an expiration date two years subsequent to the date of issue. 
It shall be unlawful for a registrant or‘anyone else to possess, or 
display any paper, card, badge, or any other indicia of registration 
pursuant to this article except as herein set forth. It shall be 
unlawful for a registrant to possess, use or display any paper, card, 
badge or any other form of employment identification as a private 
investigator, watchman, guard or private patrolman except in a 
form approved by the secretary of state. 


5. If, after such registration, any of the other agencies to which 
such fingerprints are sent reports that the applicant has been con- 
victed of a felony or any of the misdemeanors specified in sub- 
division one of this section, the secretary of state shall immediately: 

(a) revoke his registration; 

(b) notify the registrant ; 


(c) direct the licensee employing him, if any, to dismiss him 
immediately ; and 


(d) refer the matter to the attorney-general. 


6. If any of the agencies to which the fingerprints are sent reports 
that the registrant has been arrested on suspicion of the commis- 
sion of a felony or of one of the misdemeanors specified in sub- 
division one of this section within the six years immediately 
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preceding the date of execution of the application, the secretary 


a 
shall: aot 
(a) suspend his registration; the? 
(b) notify the registrant; is th 
(c) direct the licensee employing him, if any, to dismiss him - 
immediately; and = 
(d) conduct an inquiry into the circumstances giving rise to the : 1 
arrest of the registrant. The facts developed in this inquiry may 1] 
form the basis of a hearing and the revocation of his registration, a 
7. In order to remain eligible for employment by a person, firm, nati 
company, partnership or corporation licensed under this article, shall 
a registrant must renew his registration every two years by appli. be r 
cation on forms prescribed by the secretary of state. The procedure sion 
required by subdivisions two, three, four and five hereof for initial upor 
registration shall again be followed when the registrant seeks misc 
renewal. 1 
8. The secretary of state shall request all of the agencies to which tion 
he sends copies of the applicant’s fingerprints to retain them and bya 
to report all subsequent arrests and convictions of the applicant. subs 
If, after an application for registration has been granted, any such ist 
agency shall report that the registrant has been convicted of a | _ seer 
felony or of one of the misdemeanors specified in subdivision one | that 
of this section, the secretary of state shall immediately notify the sion 
registrant that his registration is revoked, and direct the licensee thai 
employing him, if any, to dismiss him immediately. If, during the | hea 
period of registration any such agency shall report that the regis | Int 
trant has been arrested on suspicion of the commission of a felony | he: 
or of one of the misdemeanors specified in subdivision one of this | wh 
section, the secretary shall conduct an inquiry into the circumstances | pub 
giving rise to the arrest of the registrant. The registrant’s acquittal 1 
in a criminal proceeding shall not bar the secretary from conduct. rec 
ing the inquiry required by this subdivision. tere 
9. The secretary shall have the power, after a hearing, to revoke, sta 
suspend or refuse to renew the registration of any registrant if nar 
the evidence adduced at such hearing establishes that the registrant eac 
is not a person of good character. It shall be the secretary’s duty for 
to exercise this power whenever he has reason to believe that such tra 
registrant is not of good character. When the exercise of the secre- wh 
tary’s disciplinary power results in the suspension of a registrant’s reg 
registration, the secretary shall notify the licensee employing the act 
registrant, if any, that the registrant is ineligible for employment or 
during the period of suspenison, the 
10. In any hearing involving the conduct of a registrant, the | acl 


secretary shall give the registrant at least ten days written notice 
of the time and place of the hearing and the nature of the charge . 
or charges against him. The secretary shall make a determination | sw 
upon a preponderance of the evidence adduced at such hearing, re¢ 
whether the misconduct charged is serious enough to warrant revo- | 
cation of, or refusal to renew registration or whether the only 
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penalty will be suspension. If such registrant fails to appear at 
the time and place set for such hearing, without reasonable cause, 
the registration shall be revoked. If revocation or refusal to renew 
is the penalty decided upon, the registrant shall also be notified 
that he will not be permitted to register again. The secretary may, 
after the hearing, dispose of the case by not taking disciplinary 
action, by suspending, revoking or refusing to renew registration. 

11. When the secretary of state notifies a registrant that his 
registration has been revoked, he shall require him to surrender 
his registration card immediately. When the secretary of state 
notifies a registrant that his registration has been suspended, he 
shall require him to surrender his card immediately and it shall 
be returned to the registrant at the end of the period of suspen- 
sion. A registrant who refuses to surrender his registration card 
upon lawful demand of the secretary of state shall be guilty of a 
misdemeanor. 

12. When the secretary of state believes, on the basis of informa- 
tion in his possession, that the continued employment of a registrant 
by a private investigator or a watch, guard or patrol agency involves 
substantial risk to the public, he may suspend the registrant’s reg- 
istration pending a full hearing on the charges. In such case, the 
secretary shall notify the licensee employing such registrant, if any, 
that he is ineligible for employment during the period of suspen- 
sion. A registrant’s registration shall not be suspended for more 
than twenty days without a hearing unless the failure to hold a 
hearing within that time is due to the registrant’s fault or request. 
In the event the secretary shall invoke the power of this subdivision, 
he shall furnish the registrant with a written copy of the reasons 
why his continued employment involves a substantial risk to the 
public. 


13. When a holder of a license certificate employs, discharges or 
recewes a resignation from a person who has already been regis- 
tered under this article, such holder shall notify the secretary of 
state of that fact and inform the department of the registrant’s 
name and registration number. The secretary shall keep a file on 
each registrant. That file shall contain: the registrant’s application 
for registration; the registrant’s registration number; the regis- 
trant’s fingerprints; a list of all holders of license certificates for 
whom the registrant has worked; arrests or convictions of the 
registrant, if any; and other complaints about the registrant’s 
actwities as an employee of a private investigator or watch, guard 
or patrol agency; a record of any hearing or other inquiries into 
the registrant’s character made by the secretary; any disciplinary 
action taken against the registrant by the secretary; any other 
information which the secretary deems appropriate. 

14. Employees engaged exclusively in stenographic, typing, filing, 
switchboard or other clerical activities shall be exempt from the 
requirement of registration. In addition the secretary shall have 
the power to waive the requirement of registration for an employee 
upon petition of a holder of a license certificate if the employee 
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is not engaged in investigative or guard work, does not supervise 


such work. 

A person licensed as a port watchman pursuant to the water. 
front commission act shall not be required to register wnder this | 
article, if he is engaged in employment subject to regulation by int 
the New York waterfront commission. Such a person shall bg 195 
required to register if he engages in any guard or investigative 
activity other than that subject to regulation by the New York I 


waterfront commission. 

The New York waterfront commission shall notify the secretary 
of state of the denial or revocation of any port watchman’s license. 
If such watchman is registered under this article, his registration To 
shall be revoked. 


15. Notice in writing shall be given the secretary of state at his | 
office in Albany by a registrant of any change in his residence ' 
address. Such notice shall be by registered mail and shall be given 
within twenty-four hours of such change. Failure to give such 
notification shall be sufficient cause for revocation of the employee’s | 
registration. re] 

16. No employee registercd hereunder shall perform any of the 


services described in sections seventy and seventy-one of this article eh 


for or on behalf of any person other than a licensed private investi. 
gator or licensed watch, guard or patrol agency employing him 
nor shall such employee receive or demand compensation for such 
services from anyone other than such licensee. A? 


17. If any applicant for registration hereunder shall file with | 
the department of state the fingerprints or the application form of y 
a person other than his own, he shall be subject to a fine not exceed. = 
ing five thousand dollars, or to imprisonment not exceeding one 
year, or both. 

§ 5. The sum of seven thousand five hundred dollars ($7,500), 
or so much thereof as may be necessary, is hereby appropriated to 
the department of state from any moneys in the state treasury 
not otherwise appropriated, to defray its expenses, including per- 
sonal service, maintenance and operation, in carrying out the pro- 
visions of section eighty-one of article seven of the general business 
law. Such moneys shall be payable out of the state treasury from | 
any moneys in the general fund to the credit of the state purposes 
fund therein, on the audit and warrant of the comptroller, on 
vouchers certified or approved in the manner prescribed by law. 


§ 6. This act shall take effect October first, nineteen hundred 
fifty-nine. 
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APPENDIX I 


(General rewrite of Article 7, General Business Law, 
introduced for consideration but not pressed for passage in 


1959. ) 
Bill No. 8, Assembly Int. No. 4419: 


AN ACT 


To amend the general business law, in relation to the licensure 
of private investigators and private guards and the registra- 
tion of their employees 


The People of the State of New York, represented in Senate and 
Assembly, do cnact as follows: 

Section 1. Article seven of the general business law is hereby 
repealed. 


§ 2. The general business law is hereby amended by inserting 
therein a new article seven, to read as follows: 


ARTICLE 7 


AN ACT TO REGULATE THE BUSINESS OF PRIVATE INVESTIGATORS 
AND PRIVATE GUARDS 
Section 70. Short title. 
71. Jurisdiction. 
72. Definitions. 
73. Exemptions. 
74. Qualifications for license. 
75. Applications for license. 
76. Processing of application for license. 
77. Granting of licenses. 
78. Licenses, pocket cards, and shields. 
79. Renewal of license. 
80. Registration of employees. 
81. Powers of the administrator. 
82. Disciplinary proceedings. 
83. Immunity. 
84. Temporary injunction. 
85. Unlawful acts. 
EXPLANATION — Matter in italics is new; matter in brackets [ ] is old law to be omitted. 


[84] 
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86. Employees not to divulge information or make false (a): 
reports. (b) 
87. Sanctions for violations. proper 
f 
88. Attorney-general to prosecute. (c) - 
89. Department of state to employ agents. been 

where 

GENERAL PROVISIONS (d) 
rolls, 1 

§ 70. Short title. This act shall be known, and may be cited, as § 7 
an act to regulate the business of private investigators and private 1.A 
guards. set for 
§ 71. Jurisdiction. 1. The department of state of the state i | solely 
New York shall be responsible for and shall have jurisdiction over 9. A 
the licensing, supervision and control of private investigators and city, t 
of private guards and the registration, supervision and control of 3. A 
employees of private investigators and of private guards, as here- emplo' 
inafter provided. 4 A 
2. Private investigators and private guards as defined in section inforn 
seventy-two of this article must be licensed. respon 
3. Employees of private investigators and of private guards under respor 
this article must be registered. comm: 
§ 72. Definitions. 1.The word ‘‘person’’ within the meaning of | a. 
this article shall include any individual, firm, company, association, sictio 
organization, partnership or corporation. while 
2. A “‘private investigator’’ within the meaning of this article 6) 
shall include any person who, for any consideration, obtains or | tokio 
agrees to obtain information with respect to any of the following | work 
matters or persons: | insur 
(a) The identity, habits, conduct, movements, whereabouts, ance 
affilations, associations, transactions, reputation or character of any Mw 
individual or group of individuals; comm 
(b) Crime or wrongs done or threatened against the government 
of the United States of America or any state or territory of the 

United States of America; § 7 
(c) The location or recovery of lost or stolen property; and « 
(d) The causes or origin of, or responsibility for fires, libels or secre 
losses, accidents, damage or injury to real or personal property; with 
(e) The securing of evidence to be used in any action, proceeding ees 
or hearing ; aon 
(f) The credibility of witnesses or other individuals ; gator 
(g) The conduct, honesty, efficiency, loyalty or activity of employ- (a 
ees, agents, or contractors. (b 
3. A “‘private guard’’ within the meaning of this article shall (1 
include any watchman, guard, private patrolman or other person (3 
who, for any consideration, performs or agrees to perform services offer 


with respect to the follewing matters, or furnishes or agrees to 
furnish any individual or individuals to perform such services: 
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(a) To protect persons or property ; 


(b) To prevent the unlawful taking or concealment of personal 
property of any kind whatsoever ; 


(c) To procure the return of such personal property which has 
been unlawfully taken or concealed but only while on the premises 
where such property is located or while in hot pursuit. 

(d) To engage in the transportation by armored vehicle of pay- 
rolls, monies, securities, or other valuables. 

§ 73. Exemptions. This article shall not apply to: 


1. Any person obtaining information or performing services, as 
set forth in subdivisions two and three of section seventy-two hereof, 
solely for his or its own use or purpose. 


g. Any police force, or member thereof, whether state, county, 
city, town, or village, while performing official duties as such. 

3. Attorneys in the regular practice of their profession, and their 
employees solely and regularly employed by them. 


4. Any person whose business is exclusively the furnishing of 
information as to the business and financial standing, and credit 
responsibility of persons, or as to the personal habits and financial 
responsibility of applicants for insurance, indemnity bonds or 
commercial credit. 

5. Any person licensed by the superintendent of insurance under 
section one hundred twenty-three of the insurance law of this state 
while performing duties as such. 


6. Any person licensed by the industrial commissioner under 
section twenty-four-a or subdivision threc-b of section fifty of the 
workmen’s compensation law, or persons representing employers 
insured under the workmen’s compensation law in the state insur- 
ance fund, while performing dutics as such. 

7. Any person licensed as a port watchman under the waterfront 
commision act, while performing duties as such. 


LICENSING AND REGULATION 


§ 74. Qualifications for license. 1. Each individual applicant, 
and cach member of a company or partnership, and the president, 
secretary, treasurer, and all other officers working for a corporation 
within the state of New York, and all directors thereof, and all 
stockholders of said corporation owning or controlling, directly or 
indirectly, more than ten per centum of the outstanding capital 
stock of the corporation, applying for a license as a private investi- 
gator or private guard must have the following qualifications: 

(a) Be of good moral character and integrity. 

(b) Not have 


(1) been convicted of a felony; 


(2) been convicted of any of the following misdemeanors or 
offenses: 


(a) IWegally using, carrying or possessing a pistol or other 
dangerous weapon. 
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(b) Making or possessing burglar’s instruments. af 7 
(c) Buying or receiving stolen property. as the 
(d) Unlawful entry of a building. indivi 
(ce) Aiding escape from prison. and % 
(f) Unlawfully possessing or distributing habit forming | Sgt 
narcotic drugs. re 
(g) Violating subdivisions siz or eight of section seven hun. iia 
dred twenty-two of the penal law. ute 
(h) Violating section seven hundred forty-two, seven hun. ° b) 
dred forty-threc, or seven hundred forty-five of the penal law. ae y 
(i) Committing any other misdemeanor involving moral name 
turpitude. simile 

The provisions of this subdivisions shall not prevent the issuance (c) 
of a license to any person who, subsequent to his conviction for a and 
felony or a misdemeanor specified herein, has received an executive (d 
pardon removing such disability, or who has received a certificate ( - 
of good conduct granted by the board of parole pursuant to the t d 
provisions of the executive law removing such disability. ? 

2. Each individual signing and verifying an application for a (f, 
license as private investigator or private guard must have the fol- name 
lowing qualifications in addition to subdivision one above, namely: | (g 

(a) Be at least twenty-one years of age; and ment 

(b) Be a citizen of the United States. n2 

3. In addition to subdivisions one and two above, each individual ! al 
applicant, and at least one member of a company or partnership, and wer 
at least one officer of a corporation, applying for a license as iw , 
private investigator must have been regularly employed for a y 
minimum period of three years as one of the following, or any | a 
combination thereof, namely: ry 

(a) Private investigator; or and 

(b) Employee of a private investigator; or ( 

(c) Member of any United States government investigative rest 
service; or ( 

(d) Detective; or ing 

(e) Sheriff ; or | the 

(f) Member of a city police department of a rank or grade higher for 
than patrolman. ( 

4. In addition to subdivisions one and two above, each individual 7 
applicant, and at least one member of a company or partnership, 
and at least one officer of a corporation, applying for a license as ( 
a private guard must have been regularly employed for a minimum to 
period of two years as one of the following, or any combination ( 
thereof, namely: con 

(a) Guard; or cas 


(b) Employee of a guard; or 


(c) In a position where, in the opinion of the department of ne 
state, he received the equivalent experience to (a) or (b) above. 
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§ 75. Applications for license. 1. Application for license under 
this article shall be filed with the department of state in such form 
as the department of state may prescribe. If the applicant is an 
individual, company or partnership, the application shall be signed 
and verified by the individual applicant or by each individual 
comprising the company or partnership. The application shall 
include the following information with respect to each individual 
signing and verifying it, namely: 

(a) The full name, plus aliases; date of birth; citizenship; 
residence or residences for the preceding five years; and 

(b) The names and addresses of all employers for the preceding 
five years; a description of the work performed for each; and the 
names and addresses of businesses conducted or engaged in for a 
similar period with a description of the nature of each; and 

(c) The name under which the applicant proposes to do business ; 
and 


(d) The address of the office named in the application; and 

(e) A statement of the type of work which applicant intends 
to do; and 

(f) The name of the individual who shall manage the office 
named in the application; and 


(g) Such other information as may be required by the depart- 
ment of state. 


2. If the applicant is a corporation, the application must be 
signed and verified by the president, secretary and treasurer of 
such corporation and all other officers working for the corporation 
within the state of New York, and by all directors thereof, and 
by all stockholders owning or controlling, directly or indirectly, 
more than ten per centum of the outstanding capital stock of the 
corporation. The application shall include the following informa- 
tion with respect to each officer, director or stockholder signing 
and verifying it, namely: 

(a) The full name, plus aliases; date of birth; citizenship; 
residence or residences for the preceding five years; and 

(b) The names and addresses of all employers for the preced- 
ing five years; a description of the work performed for each; and 
the names and addresses of businesses conducted or engaged in 
for a similar period with a description of the nature of each; and 


(c) The name under which the applicant proposes to do business; 
and 


(d) The address of the office named in the application; and 


(e) A statement of the type of work which the applicant intends 
to do; and 


(f) The amount of outstanding paid up capital stock and the 
consideration paid therefor. If such consideration is other than 
cash, the exact nature thereof; and 


(g) The name of the individual who shall manage the office 
named in the application; and 
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(h) Such other information as may be required by the depart. (2) 
ment of state. (3) 
Each requirement of this subdivision shall apply to every Officer, reside 
director or stockholder of the corporation signing and verifying (4) 
the application, and to his successor or successors. In the event of any ¢ 
the death, resignation or removal of any officer or director due | locate 
notice of that fact shall forthwith be given in writing to the depart. (b} 
ment of state together with a copy of the minutes of any meeting d 
of the board of directors of such corporation, certified to be true = 
and correct by the corporate secretary, indicating the death, resig. (¢) 
nation or removal of such officer or director and the election or each 
designation of his successor. Prior to entering upon the discharge | (d 
of his duties as an officer or director of such a corporation, any or sh 
individual elected or designated by the corporation to act in such shall 
capacity, shall execute and submit a verified application as pre. ing 1 
scribed in this subdivision, to be approved by the secretary of state appl 
in like manner. | 
In the event of any change in stockholders owning or controlling, signe 
directly or indirectly, more thai: ten percentum of the outstanding depa 
capital stock of the corporation, due notice of that fact shall forth. expe 
with be given in writing to the department of state. Any such new seve’ 
stockholders shall forthwith execute and submit a verified applica. the ¢ 
tion as prescribed in this subdivision to be approved by the secretary pres 
of state in like manner. the 1 
3. The following data must be submitted with each application, bela 
namely: If 
(a) Two recent photographs of passport size for each individual y 
signing and verifying the application; and = 
(b) Five sets of fingerprints of both hands for each individual | ai 
signing and verifying the application, recorded in such manner mor 
prescribed by the department of state; and each 
(c) License fee as hereinafter prescribed; and dep 
(d) If the applicant is a corporation, a duly certified copy of the pas: 
certificate of incorporation; and in the case of joint stock associa- h 
tions, a duly certified copy of the articles of association; and unl 
(c) If the applicant is a corporation, there shall be attached to sec 
th application a list of all officers not required to sign and verify 
sait application. This list shall give the name, residence address, aut 
age, principal business connection and address, and the office or ( 
position held in the corporation. In the event of any changes or ( 
additions in the listing required hereunder, the licensee shall give Th 
due notice of this fact forthwith to the seerctary of state, with the for 
information required by this subdivision on any new officer. def 
§ 76. Processing of application for license. 1. Upon receipt of hor 
application for license, the department of state shall do the follow- per 
ing, namely: thr 
(a) Have the fingerprints attached to the application compared 
with the fingerprints on file at the following agencies, namely: for 
(1) Department of correction; and de 
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(2) Federal bureau of investigation; and 


(3) Authorities in any other state in which the individual has 
resided or done business in the preceding five years; and 


(4) Police department of any incorporated city, or the sheriff of 
any county in which the office named in the application shall be 
located. 

(b) Verify all data in the application and accompanying exhibits ; 
and 

(c) Investigate and determine the qualification and character of 
each individual signing and verifying the application; and 

(d) Request from the district attorney and the police department 
or sheriff of the locality in which the office named in the application 
shall be located, information, if any, of a derogatory nature concern- 
ing the character of any individual signing and verifying the 
application. 

2, Examinations. Thereafter, if none of the individuals who have 
signed and verified the application have been disqualified, the 
department of state shall require that the individual meeting the 
experience requirement under subdivisions three or four of section 
seventy-four of this article, and each individual who shall manage 
the office of the applicant, shall take and pass a written examination, 
prescribed by the secretary of state, to test their understanding of 
the work to be performed under the license. Such examination shall 
be limited to the powers and duties of the licensee under this article. 

If one or more of the individuals required to take and pass such 
an examination shall fail to pass the examination, the application 
shall not be granted until such requirement is met. No individual 
shall take said examination more often than once every six months, 
nor shall any individual be required to pass the said examination 
more than once. The department of state shall issue a certificate to 
each individual passing such examination, in such form as the 
department may prescribe, and shall keep a roster of all persons 
passing such examination. 

No person shall manage an office of the licensee under this article 
unless he shall first have passed the examination prescribed in this 
section. 

§ 77. Granting of licenses. 1. The department of state has. 
authority to grant two types of licenses pursuant to this act, namely: 


(a) As a private investigator ; and 


(b) As a private guard. 
The license as private investigator shall permit the licensee to per- 
form the work of both private investigator and private guard as 
defined in subdivisions two and three of section seventy-two hereof ; 
however, the license as private guard shall permit the licensee to 
perform only the work of a private guard as defined in subdivision 
three of section seventy-two hereof. 

If the department of state approves the application, and has 
found the applicant qualified as required by this act, then the 
department of state shall grant a license and issue a certificate of 
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license to the applicant to perform the work of a private investj. 
gator or private guard, as may be appropriate, providing that the 
applicant first files with the department of state the following, 
namely ; 
(a) A bond as prescribed in subdivision two of this section; and 
(b) If the applicant is a non-resident of the state of New York, 


a written consent as prescribed in subdivision three of this section; 
and 


(c) A license fee as prescribed in subdivision four of this section, 
Licenses shall be granted by the department of state for each 
office of a licensee upon separate application therefor. 


2. Bonds. Before the department of state may issue a certificate 
of license pursuant to this article, the applicant concerned shall 
file with said department a public liability surety bond in the sum 
of ten thousand dollars executed by the applicant and taken in 
the name of the people of the state of New York, covering such 
applicant and each officer and employee thereof. The company 
writing the bond shall be approved by the superintendent of insur. 
ance of this state. The form of the bond, as well as its manner of 
execution and sufficiency, shall be approved by the department of 
state. 

Any person injured by a licensee hereunder, or an officer or 
employee thereof, may bring an action on the bond required herein 
in his own name against such licensee and/or officer or employee 
thereof for damages incurred provided such injury, damage or loss 
arose out of the conduct of the business of such licensee. In such 
actions against officers or employees, it shall be presumed that the 
officer or employee was acting within the scope of his employment 
at the time of said injury, damage or loss. 

No license as private investigator or private guard shall be in 
effect if the bond required herein is terminated. 

If such bond expires, is cancelled or otherwise terminated, both 
the bonding company and licensee concerned shall immediately 
notify the department of state accordingly; however, the licensee 
shall not directly or indirectly cancel such bond during the effective 
period of the license without prior written approval by the depart- 
ment of state. 


3. Consent to jurisdiction by non-resident applicants. 


(a) Before the department of state may issue a certificate of 
license, pursuant to this article to a non-resident applicant, such 
applicant shall file with the department of state a written consent, 
duly acknowledged, conceding jurisdiction of the courts of this 
state in any civil action arising out of the conduct of business of 
said licensee pursuant to this article. The acceptance by any non- 
resident licensee of any of the rights and privileges conferred upon 
him under this article, and the filing of such written consent is 
equivalent to the appointment of the secretary of state as the true 
and lawful attorney of such licensee upon whom may be served all 
lawful process in any civil action arising out of the licensee’s con- 
duct of business within this state. 
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(b) Any process served upon a non-resident licensee in the man- 
ner provided in this section shall be of the same force and effect 
as if served upon him personally within this state. Service shall 
be made by delivering and leaving with the secretary of state two 
copies of a verified summons and complaint in any civil action, with 
a fee of two dollars for each licensee to be served. The secretary of 
state shall cause such process to be sent to the licensee by registered 
mail to the last known address of such licensee. Proof of compliance 
shall be made by affidavit of the secretary of state, together with 
the return receipt of the United States post office bearing the 
signature of the licensee or his agent. 

4, Fees. (a) License fees for a private investigator shall be two 
hundred dollars for an individual applicant, and three hundred 
dollars for all other applicants. 


(b) License fees for a private guard shall be one hundred dollars 
for an individual applicant, and two hundred dollars for all other 
applicants. 

(c) All license fees provided for in subdivisions (a) and (b) 
above, shall be for a period of two years and are applicable to both 
original applications and renewals. 

(d) Examination fees for each individual taking such examina- 
tion shall be five dollars. Reexamination fee for each such indi- 
vidual shall be ten dollars. 


(e) All fees and other monies derived from the operation of this 
article shall be paid by the department of state into the state 
treasury by the fifth day of each month. 

(f) Moneys heretofore or hereafter received by the department 
of state pursuant to this article may, within three years from the 
receipt thereof, be refunded to the person entitled thereto, on 
satisfactory proof that: 

(1) Such monens were in excess of the amount required by this 
article to the exteit of such excess; or 

(2) The license for which such application was made has been 
denied; or 

(3) The applicant for the license predeceased its issuance; or 

(4) The licensee has enlisted in or otherwise been inducted into 
active federal military, naval or marine service, or in any branch 
or division thercof, in which event the refund shall be in such 
proportion of the license fee paid as the number of full months 
remaining unexpired of the license period bears to the total number 
of months in such period. 

Such refunds shall, upon approval by the secretary of state and 
after audit by the comptroller, be paid from any moneys received 
from the operation of this article and in the custody of the depart- 
ment. 

§ 78. Licenses, pocket cards, and shields. 1. (a) Certificates of 
license issued pursuant to section seventy-seven hereof shall be on a 
form prescribed by the department of state and shall contain the 
following data, namely: 
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(1) Name of licensee; 


ame’ 
(2) Type of business structure; to th 
(3) Address of office named in application; (% 
(4) Type of license; be P 
(5) License number ; (j 
men 
(6) Effective period of license; tern 
(7) Name and address of cach individual signing and verifying | by ¢ 
the application. | peer 
(b) The effective period of licenses granted pursuant to this | "6% 
article is two years; however, such licenses are subject during said has 
effective period to suspension and revocation by the department of the 
state as hereinafter provided in this article. (: 
(c) No license granted pursuant to this article may be surren. or a 
dered or abandoned without prior written approval by the depart. dep 
ment of state. the 
(d) The department of state may issue only one certificate of on 
license per application. po 
(e) The applicant, upon receipt of said certificate of license, fed 
shall post and continuously exhibit same during the effective period age 
of such license, in a conspicuous place where the public generally of ¢ 
has access in the office designated in such certificate of license. lice 
(f) The following changes shall not be made by the licensee dur. cert 
ing the effective period of the license, without prior written stat 
approval by the department of state, namely: lice 
(1) Change of name of licensee; and of § 
(2) Change in form of business structure of licensee; and 2 
(3) Change in type of license. om" 
(g) The request by a licensee for a change in form of business | ( 
structure, or change in type of license, shall be in the form of, and ( 
processed as, an original application for license. If approval is tha 
granted as to change of name, the department of state shall issue ( 
an amended certificate of license, upon the receipt of a fee of ten ver 
dollars and the surrender of the certificate of license to be amended. 1 
If approval is granted as to form of business structure or type of of | 
license, the licensee shall surrender the certificate being superseded lice 
immediately upon receipt of the new certificate of license. Suc 
(h) Incensees hereunder shall notify the department of state in gre 
writing, by registered mail, within forty-eight hours of the follow- bec 
ing changes taking place during the effective period of said license or 
and shall thereby request an amended certificate and forward a lav 
fee of ten dollars therefor, namely: ae 
(1) Change in address of office designated in such certificate of she 
license; and 
(2) Change in personnel required to sign and verify the appli wi 
cation. no 
The licensee shall within forty-eight hours after receipt of such me 
wi 
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amended certificate, surrender the certificate which was amended 
to the department of state. 

(i) Certificate of license issued pursuant to this article shall only 
be posted on the premises of the license for which it is issued. 

(j) All certificates of license shall be surrendered to the depart- 
ment of state within forty-cight hours after the expiration of the 
term of said license, or after notice in writing has been received 


ving | by the licensee from the department of state that said license has 

| heen suspended, revoked or otherwise cancelled, or after the bond 

this | required in subdivision two of section seventy-seven of this article 

has expired or otherwise terminated as set forth therein prior to 
it of the expiration of the license and no other bond is in effect. 

(1) If a certificate of license hereunder is lost, stolen, destroyed, 

ren or damaged, the licensee concerned shall submit an affidavit to the 

part. department of state within forty-eight hours thereof, setting forth 


the facts and circumstances surrounding such loss, theft, destruc- 
tion or damage, and requesting a duplicate certificate of license. 


fe of The licensee concerned shall submit further proof as required by the 
department of state and upon the department of state being satis- 
ense, fied that such certificate was in fact lost, stolen, destroyed or dam- 
eriod aged, it shall issue a duplicate certificate to the licensee upon receipt 
rally of a fee of ten dollars. In the case of a damaged certificate, the 
licensee shall within forty-eight hours after receipt of the duplicate 
dur. certificate surrendcr the damaged certificate to the department of 
‘itten state. In the case of a lost or stolen certificate of license, if the 
licensee thereafter finds samc, he shall within forty-eight hours 
of such discovery surrender same to the department of state. 
2. Pocket cards. The department of state shall issue a pocket 
card to the following persons for the purpose of identification: 
fino | (a) Each individual licensee ; 
, and (b) Each member of a partnership or association licensed under 
al is this article ; 
assue (c) Each officer and director of a corporate licensee signing and 
f ten verifying an application for such license. 
nded. The pocket card shall be in a form prescribed by the department 
pe of of state and shall contain the name and address of the licensee; the 
seded license number ; the name of the recipient thereof; the signature of 
such recipient ; the expiration date of the license; a recent photo- 
ite in graph of passport size of such recipient; and a statement that the 
slow- bearer is authorized to perform services as a private investigator 
‘cense or private guard pursuant to article seven of the general business 
ud a law. Such pocket card shall be carried upon the person of the 
recipient at all times while performing the services defined in sub- 
ite of dwisions two or three of section seventy-two of this article, and 


shall be displayed at all times upon request. 
All pocket cards shall be surrendered to the department of state 
yppl- within forty-eight hours after the license term has expired or after 
notice in writing has been received by the licensee from the depart- 
ment of state that the license has been suspended, revoked or other- 
wise cancelled, or after the bond required in subdivision two of 


such 
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section seventy-seven of this article has expired or is otherwise _ 
terminated prior to the expiration of the license. int 

If a pocket card is lost, stolen, destroyed or damaged, the bearer ( 
concerned shall submit an affidavit to the department of state within ( 
forty-eight hours thereof sctting forth the facts and circumstances ( 
surrounding such loss, theft, destruction or damage and requestg off 


duplicate pocket card. The holder of such pocket card shall submit 
further proof as required by the department of state and upon the 
department of state being satisfied that such pocket card was lost, | 
stolen, destroyed or damaged, it shall issue a duplicate pocket card | 
to such holder upon receipt of a fee of five dollars. In the case of q 
damaged pocket card, the holder thereof shall surrender such pocket 
card to the department of state. In the case of a lost or stolen pocket 
card, if the holder thereof recovers same, he must within forty-eight 
hours of such recovery surrender same to the department of state, 

3. Shields. A licensce under this article, or any officer or employee 
thereof, may wear a shield inscribed with the name of the license 
holder, the number thereof and the words ‘‘private guard” 
inscribed thereon, only while performing the services of a private 
guard upon the premises of the employer of such licensee and while 
in uniform for such purpose. 

§ 79. Renewal of license. A license granted under the provisions | 
of this article may be renewed by the department of state upon 
application by the holder thereof, on such form as the department 


of state may prescribe. The licensee shall file with the department of 
of state an application for renewal of the license, a surety bond, and fe 
a license fee as provided in subdivisions two and four of section de 
seventy-seven of this article. | 9g 
An application for renewal of a license filed less than siz weeks | P 
prior to the expiration date of the original license or within siz 
months after such expiration date shall be accompanied by a late | fu 
filing fee of one hundred dollars in addition to the license fee. th 
Renewal of license shall not be permitted more than siz months of 
after the expiration date thereof. ay 
REGISTRATION OF BMPLOYEES de 
§ 80. Registration of employees. 1. Registration. No person shall fi 
be employed by a licensee under this article unless such person is n 
duly registered by the department of state, possesses a temporary i 
permit issued by the department of state authorizing such employ- 
ment, or is exempt from the requirement of registration. te 


2. Exemption. Employees of a licensee who are engaged exclu- 
sively in stenographic, typing, filing or other clerical activities, 
and such other employees who are not engaged in investigation or , 
guard work and do not supervise such work, shall not be required 
.to register under this article. 


3. Qualifications. An applicant for registration must have the 
following qualifications, namely: | 


(a) Be at least eighteen years of age; 
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(b) Be a citizen of the United States or have filed evidence of his 
intention to become a citizen; 

(c) Not have: 

(1) Been convicted of a felony; 

(2) Been convicted of any of the following misdemeanors or 
offenses: 


(a) Illegally using, carrying or possessing a pistol or other 
dangerous weapon; 

(b) Making or possessing burglar’s instruments ; 

(c) Buying or receiving stolen property ; 

(d) Unlawful entry of a building ; 

(e) Aiding escape from prison; 

(f) Unlawfully possessing or distributing habit forming nar- 
cotic drugs; 

(g) Violating subdivisions six or eight of section seven hun- 
dred twenty-two of the penal law; 

(h) Violating section seven hundred forty-two, seven hun- 
dred forty-three or seven hundred forty-five of the penal law; 

(i) Committing any other misdemeanor involving moral 
turpitude. 


The provisions of this subdivision shall not prevent the issuance 
of registration to any person who, subsequent to a conviction for a 
felony or misdemeanor specified herein, has received executive par- 
don removing such disability, or who has received a certificate of 
good conduct granted by the board of parole pursuant to the 
provisions of the executive law removing such disability. 

4. Application. An applicant for registration shall execute and 
furnish to the department of state at the state or any local office 
thereof, a verified statement on a form prescribed by the secretary 
of state setting forth the following information with respect to such 
applicant : 

(a) The full name, plus aliases; date of birth; citizenship; resi- 
dence or residences for the preceding five years; and 

(b) The names and addresses of all employers for the preceding 
five years; a description of the work performed for each; and the 
names and addresses of businesses conducted or engaged in for a 
similar period with a description of the nature of each; and 

(c) The name and license number of the licensee by whom he is 
to be employed, if any; and 

(d) Such other information. as may be required by the depart- 
ment of state. 

The following data must be attached to all applications: 

(a) Two recent photographs of passport size; and 


(b) Five sets of fingerprints of both hands recorded in such man- 
ner as the department of state may prescribe. 
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3. Registration fee. A registration fee of five dollars must accom. (d) B 
pany the application. If ant 
6. Temporary permit. Immediately upon verification of the that the 
employee’s application, the department of state at such state or sion of : 
local office shall examine the application to determine whether the | division 
applicant is prima facie qualified for registration pursuant to the precedin 
requirements of subdivision three of this section. If the applicant shall: 
is qualified, the department shall isswe to such applicant a temporary (a) 8 
permit authorizing the applicant to commence work at once for (b) N 
any licensee undcr this article pending final determination of (c) D 
eligibility for registration by the department of state. A temporary immedic 
permit shall be effective for a period of thirty days and may be i 
renewed by the department of state if the facts and circumstances | (d) 
so require. Within twenty-four hours after the issuance of a amet ¢ 
temporary permit to such applicant, the application and other data form t 
shall be forwarded to the division of licenses of the department of 8. Gr 
state for further processing. the app 
7. Verification of data. After the receipt of such application for ber to s 
_ esidililie otra te izing th 
registration, fingerprints and registration fee, the secretary of state ert 
shall forthwith: thie ar 
(a) Send such fingerprints for comparison with existing files and oe 
retention for later comparison to: | shall r¢ 
applica 
(1) The department of correction; | arrests 
(2) The authorities in any other state in which the applicant has for reg’ 
resided within the three years immediately preceding the date of | the reg 
the execution of the application; |  demear 
(3) The police department of the city in which the applicant | __ of stat 
resides, or will be employed, if the applicant resides or will work tion 1s 
in an incorporated city; | dismiss 
(4) The federal bureau of investigation. | such a, 
(b) Check his own records required to be kept by this section. If at 
the applicant has been registered before, and if the applicant’s of tet 
previous record shows that his registration was revoked or that 
iapdles? tlhe ; ; to the 
renewal of his registration was denied, the secretary shall immedi- ortnin 
ately notify the applicant that his application for registration is | tha ine 
denied. 
The department of correction shall forthwith cause such finger- 10. | 
prints to be compared with existing files and shall report to the (a) 
secretary of state the results of such comparison within twenty- the re 
four hours after receipt thereof, holidays and weekends excluded. regist? 
If any of the agencies to which such fingerprints are sent reports and a. 
that the applicant has been convicted of a felony or any of the as an | 
misdemeanors specified in subdivision one of this section, the to art 
secretary of state shall immediately: of suc 
(a) Revoke his temporary permit; howev 
(b) Notify the applicant ; a 
(c) Direct the licensee employing him, if any, to dismiss him artiol 
immediately, and appro 
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(d) Refer the matter to the attorney-general. 


If any of the agencies to which the fingerprints are sent reports 
that the registrant has been arrested on suspicion of the commis- 
sion of a felony or of one of the misdemeanors specified in sub- 
division one of this section within the six years immediately 
preceding the date of execution of the application, the secretary 
$ : 

(a) Suspend his temporary permit ; 

(b) Notify the applicant ; 

(c) Direct the licensee employing him, if any, to dismiss him 
immediately ; and 

(d) Conduct an inquiry into the circumstances giving rise to the 
arrest of the registrant. The facts developed in this inquiry may 
form the basis of a hearing and the revocation of his registration. 


8. Granting of application. If the department of state shall grant 
the application for registration, it shall assign a registration num- 
ber to such registrant and it shall issue a registration card author- 
izing the registrant to perform work for any person licensed under 
this article. 

9. Post registration fingerprint report. The secretary of state 
shall request all of the agencies to which he sends copies of the 
applicant’s fingerprints to retain them and to report all subsequent 
arrests and convictions of the applicant. If, after an application 
for registration has been granted, any such agency shall report that 
the registrant has been convicted of a felony or of one of the mis- 
demeanors specified in subdivision one of this section, the secretary 
of state shall immediately notify the registrant that his registra- 
tion is revoked, and direct the licensee employing him, if any, to 
dismiss him immediately. If, during the period of registration any 
such agency shall report that the registrant has been arrested on 
suspicion of the commission of a felony or of one of the mis- 
demegnors specified in subdivision one of this section, the secretary 
of state shall conduct an inquiry into the circumstances giving rise 
to the arrest of the registrant. The registrant’s acquittal in a 
criminal proceeding shall not bar the secretary from conducting 
the inquiry required by this subdivision. 

10. Registration card. 


(a) The registration card shall contain the name of the registrant ; 
the registration number; the date of expiration; the signature of 
registrant ; a recent photograph in passport size of such registrant ; 
and a statement that the registrant is authorized to perform services 
as an employee of a private investigator or private guard pursuant 
to article seven of the general business law. The effective period 
of such registration granted pursuant to this section is two ycars; 
however, such registration is subject during such effective period 
to suspension and revocation by the department of state as pro- 
vided in this section. No registration granted pursuant to this 
article may be surrendered or abandoned without prior written 
approval by the secretary of state. The registrant upon receiving 
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such registration card shall carry same upon his person while per. mencer 
forming services as a registrant and exhibit such registration card employ 
upon request. details 
(b) All registration cards shall be surrendered to the department under 
of state within forty-eight hours after the registration term has registr 
expired or after notice in writing has been received by the registrant three | 
from the department of state that the registration has been sus. acts 8} 
pended, revoked or otherwise cancelled prior to the expiration of 15. . 
the registration. regist? 
If a registration card is lost, stolen, destroyed or damaged, the numbe 
registrant shall submit an affidavit to the department of state within any; 
forty-eight hours thereof setting forth the facts and circumstances | and tl 
surrounding such loss, theft, destruction or damage, and shall | such ' 
request a duplicate registration card. Upon satisfactory proof being |  ceedin 
submitted by the registrant, that such registration card was lost, | 16. 
stolen, destroyed or damaged, it shall issue a duplicate registration form 
card to such registrant upon receipt of a fee of fiwe dollars. In the 
case of a damaged registration card, the registrant shall surrender 
such registration card to the department of state. In the case of a § 8 
lost or stolen registration card, if the registrant recovers same, he exerci 
must within forty-eight hours of such recovery surrender same to and e 
the department of state. (a) 
11. Renewal. In order to remain eligible for employment by a be ne 
licensee under this article, a registrant must renew his registration to pr 
every two years. The procedure required for initial registration lation 
shall again be followed when the registrant seeks renewal. the se 
12. Temporary suspension. In the event that sworn charges are | presc 
filed against any registrant, which if true, would constitute grounds | as tr 
for the suspension, revocation or failure to renew such registration, | evide 
the secretary of state may, where the circumstances require, tem- | filing 
porarily suspend the registration of such registrant pending a (b. 
determination of the charges against him. Notification of tem- cerm 
porary suspension shall be given by registered mail delivered to any } 
the last known address of the registrant and to the licensee employ- gatio 
ing such registrant, if any, and the licensee shall be required imme- and 
diately upon receipt of such notice to dismiss such registrant pend- the « 
ing determination of such charges. The period of temporarysuspen- | appl 
sion without a hearing shall be limited to thirty days unless further | of st 
delay is due to the fault or request of such registrant. to di 
13. Hearings. Disciplinary proceedings concerning registrants tion, 
shall be conducted in accordance with the provisions of section (c 
eighty-two of this article. If such registrant fails to appear at the sect 
time and place set for hearing, without reasonable cause, his regis- (¢ 
tration shall be revoked. atte 
14. Change of employment status. A registrant shall notify the evid 
department of state of any change of status of his employment upon pers 
a form prescribed by the department of state. Such notification reas 
shall be sent by regular mail within forty-eight hours of the change to a 
of status and shall include the date employment was terminated; qua 
the reason for termination; the date new employment was com- lice’ 
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menced, if any, and the name and license number of the new 
employer. A licensee must report to the secretary of state the 
details concerning the termination of employment of any registrant 
under this article where the reason for such termination is the 
registrant’s disqualification for such employment under subdivision 
three of section cighty or the commission of any of the unlawful 
acts specified in sections eighty-four and eighty-five of this article. 
15. Records. The secretary of state shall maintain a file for each 
registrant containing the registration application; registration 
number; fingerprints; arrests or convictions of the registrant, if 
any; reports of commencement and termination of employment 
and the reasons therefor; a record of any complaints filed against 
such registrant, and the record of hearings or disciplinary pro- 
ceedings and determinations thereof concerning the registrant. 


16. Dual employment. No registrant shall simultaneously per- 
form services for more than one licensee under this article. 


ADMINISTRATIVE PROVISIONS 


§ 81. Powers of the administrator. The secretary of state shall 
exercise the following functions, powers and duties to administer 
and enforce the provisions of this article: 


(a) Make and enforce reasonable rules and regulations as may 
be necessary to carry out generally the purposes of this article or 
to prevent circumvention or evasion thereof. Such rules and regu- 
lations shall be effective upon publication and filing in the office of 
the secretary of state in a manner which the secretary of state shall 
prescribe. A certified copy of any such rule or regulation attested 
as true and correct by the secretary of state shall be presumptive 
evidence of the regular making, adoption, approval, publication and 
filing thereof. 

(b) Make investigations to collect and compile information con- 
cerning the business, business practices and business methods of 
any person applying for or holding a license insofar as such investt- 
gation is concerned with effectuation of the purposes of this article, 
and for the purpose of investigating violations of this article, or 
the character and integrity of the applicants or licensees. Each 
applicant or licensee shall be obliged upon request of the secretary 
of state to supply such information as may be required and failure 
to do so shall be grounds for denial of such application, or revoca- 
tion, suspension, or refusal to renew such license. 

(c) Conduct hearings for licensees and registrants pursuant to 
section eighty-two of this article. 


(d) In the furtherance of any investigation, to compel the 
attendance of any witness or the production of records or other 
evidence by subpoena or court order. It shall be unlawful for any 
person duly subpoenaed to fail to obey such subpoena without 
reasonable cause or without such cause to refuse to be examined or 
to answer any legal or pertinent question as to the character or 
qualification of such applicant or licensee or such applicant’s or 
licensee’s business, business practices and methods or such violations. 
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(e) Administer oaths and take testimony at any such investiga. 
tion, disciplinary proceeding or hearing. Wilful false swearing in 
any such investigation, proceeding, or hearing shall be perjury, 

(f) Pass upon the qualifications of cach applicant. 


(9g) Hold written examinations to determine the applicant's 
understanding of the work to be performed under the license, pro. 
viding that such examination shall be limited to the powers and 
duties of such licensee under this article. 


(h) Prescribe forms for applications, bonds, licenses, certificates, 
pocket cards, registration cards, and other forms required under 
this article. 


(i) Establish a standard for surety companies qualified to execute 
bonds in conjunction with applications and approve surety com- 
panies by reference to compliance with such standard. 


(j) Issue license certificates and pocket cards, according to the 
type of business engaged in, to private investigators and private 
guards and registration cards to their employees, and to limit the 
operations of private guards to the scope of their classification. 

(k) Determine by rule or regulation the books and records which 
licensees are required to keep under the provisions of this article. 

(lL) Temporarily suspend the registration of registrants for due 
cause. 


§ 82. Disciplinary proceedings. The department of state may, 
upon its own initiative, and shall upon the verified complaint of 
any person setting forth facts which if proven would constitute 
grounds for denial of an application for a license or registration, 
investigate as soon as practicable without awaiting the outcome of 
any pending criminal charge, the action or conduct of any person 
licensed or registered hereunder or claiming to be so licensed or 
registered or making application for such license or registration. 

At least fifteen days prior to the date set for a hearing, due 
notice in writing shall be given to the accused party and to the 
complainant, of any charge made, and shall afford said accused 
party an opportunity to be heard in person or by counsel in refer- 
ence thereto. Such written notice may be served by delivery of 
same personally to the accused party or by mailing same by regis- 
tered mail to the last known address of such accused party. 

The hearing on such charges shall be at the time and place 
prescribed by the department of state and shall be conducted by a 
hearing officer designated by the secretary of state, who shall have 
the power to subpoena and bring before such officer any person in 
this state, and to administer an oath to take the testimony of any 
such person or cause his deposition to be taken with the same fees 
and mileage as prescribed by law in this state in civil cases. In 
lieu of subpoena, such officer shall have the power to apply to a 
court of general jurisdiction for an order compelling the attendance 
of any such person or the production of records and other evidence. 
Any accused party desiring to subpoena a witness or records or to 
compel the production of records or other evidence for the purpose 
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of such a hearing may apply for same in the name of the secretary 
of state who shall issue such subpoena in the manner prescribed 
by law in this state in civil cases. If evidence other than oral testi- 
mony is required, such as documents or other data, the application 
for such subpoena to the secretary of state shall set forth the specific 
matter to be produced and sufficient facts to indicate that such 
matter is reasonably necessary to the case of the accused party. 

The officer designated to take such testimony shall not be bound 
by common law or statutory rules of evidence or by technical or 
formal rules of procedure, but shall base his findings upon a fair 
preponderance of the credible evidence adduced at the hearing as 
to whether any of the charges against the accused party were sus- 
tained, the hearing officer shall make recommendation to the secre- 
tary of state regarding the disposition of such charges. 

The hearing officer may amend the notice of hearing at any 
time before the close of the hearing or prior to a determination by 
the secretary of state and the accused party may request and obtain 
an adjournment upon such amendment. 

The accused party shall have the right to cross examine any 
witness giving testimony agamst him and the right to produce wit- 
nesses and evidence in his own behalf. 

The stenographic record of every hearing shall be transcribed by 
the hearing stenographer and the original and four copies shall be 
filed with the office of the department of state. A copy of the 
transcribed record of the hearing or any specified part thereof 
shall be furnished to the accused party without charge and to any 
other person upon payment of fifty cents a page to be made directly 
by such person to the. hearing stenographer who transcribed the 
record. 

In the event that the secretary of state shall deny the application 
for, or revoke or suspend or refuse to renew any such license or 
registration, his determination shall be in writing and officially 
signed. The original of such determination when so signed, shall 
be filed in the office of the department and copies thereof shall be 
mailed to the accused party and to the complainant within two 
days after the filing thereof as herein prescribed. The action of 
the department of state in granting or refusing to grant or to 
renew a license or registration, shall be subject to review by a pro- 
ceeding instituted under article seventy-eight of the civil practice 
act at the instance of the accused party, the complainant or any 
other person aggrieved. 


§ 83. Immunity. In any hearing before the department of state 
for violation of any of the provisions of this article, the secretary of 
state, his deputy or other officer conducting the hearing, may confer 
immunity, in accordance with the provisions of section two thousand 
four hundred forty-seven of the penal law. 


§ 84. Temporary injunction. If at any time sworn charges are 
filed against a licensee hereunder with the secretary of state, and 
such charges state prima facie grounds for the revocation of u 
license issued pursuant to this article, the secretary of state may 
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refer such charges to the attorney-general of the state of New 


York with the recommendation that the attorney-general apply to gq Me 
court of general jurisdiction of this state for an order restraining e - d 
and prohibiting such licensee from performing any of the work ste 
authorized by such license until a disciplinary hearing is conducted 2. J 
and determined upon such charges by the department of state. In | articl 
such a case the attorney-general may proceed by order to show (a) 
cause, and such a restraining order shall be granted where tt appears seven 
to the court to be in the best interest of the public welfare so to do, | make 
kind ¢ 
PENAL PROVISIONS comp: 
is pas 
§ 85. Unlawful acts. 1. It is unlawful for the holder of a license amou 
issued under this article, or for any employee of such licensee, know. | upon 
wngly to commit any of the following acts within or without the | (d, 
state of New York: | name 
(a) To incite, encourage, or aid in the incitement or encourage. adver 
ment of any person or persons who have become a party to any licen: 
strike; of ste 
(b) To do unlawful acts against the person or property of any (¢, 
one; a fin 
(c) To incite, stir up, create or aid in the inciting of discontent or of an 
dissatisfaction among the employees of any person with the inten. (d 
tion of having them strike ; | orm 
(d) To interfere or prevent lawful and peaceful picketing during writ 
strikes ; (e 
(e) To interfere with, restrain or coerce employees in the exercise | in th 
of their right to form, join or assist any labor organization of their | that 
own choosing ; | defa 
(f) To interfere or hinder the lawful or peaceful collective bar- | othe 
gaining between employees and employers ; tren 
(g) To pay, offer or give any money, gratuity, favor, considera- J. 
tion, or other thing of value, directly or indirectly, to any person for follc 
a verbal or written report of the lawful activities of employees in (¢ 
the exercise of their right of self organization; indi 
(h) To form, join or assist labor organizations and to bargain col- pm 
lectively through representatives of their own choosing ; suel 
(1) To advertise for, recruit, furnish, replace, or offer to furnish P os 
or replace for hire or reward, within or without the state of New ee 
York, any help or labor, skilled or unskilled; ans 
(j) To furnish armed guards upon the highways for persons the 
involved in labor disputes ; of § 
(k) To furnish or offer to furnish to employers or their agents | ( 
any arms, munitions, tear gas implements or any other weapons; | or 1 
(l) To send letters or literature to employers offering to eliminate ( 
labor unions ; iss? 
(m) To distribute or circulate any list of members of a labor ( 
orgamzation ; cer 
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ow (n) To advise any person of the membership of an individual in 

'G a labor organization for the express purpose of preventing those so 

’ listed or named from obtaining or retaining employment. 

ed 9. It is unlawful for the holder of a license issued under this 

In | article to commit any of the following acts: 

Dw (a) To furnish or perform any services described in section 

rs seventy-two of this article on a contingent or percentage basis or to 

lo. make or enter into any agreement for furnishing services of any 
kind or character, by the terms or conditions of which agreement the 
compensation to be paid for such services to the holder of a license 
is partially or wholly contingent or based upon a percentage of the 

8¢ amount of money or property recovered or dependent in any way 

w- | upon the result achieved; 

he | (b) To conduct the business of such licensee under a fictitious 

| name without the written approval of the department of state or to 

e- advertise and solicit business using the name and address of the 

vy licensee other than as they appear on the records of the department 
of state; 

1y (c) To simultaneously hold an employment agency license or have 
a fmancial interest in or participate in the control or management 

or of any employment agency ; 

N- (d) To have a financial interest in or to participate in the control 
or management of any other licensee under this article without the 

9 written approval of the secretary of state; 
(e) To collect, or offer or attempt to collect, or indirectly engage 
| inthe business of collecting of debts or claims of any kind, except 
i; | that of the repossession of property in the temporary possession of 
| defaulting purchasers under conditional sales agreements, or under 
,. | other circumstances by which title to said property has not been 
transferred to the temporary possessors. 

:. 3. It is unlawful for any person knowingly to commit any of the 

. following acts: 

m (a) To wear, carry or display any shield or badge purporting to 
indicate that such person is licensed as a private investigator or 

|. private guard or is employed or connected in any manner with 
such a licensee, except that a licensed private guard or licensed 

h private investigator while performing the services of a private 

, guard only, or any officer or employce thereof, may wear a shield 
with the name of the license holder, the number thereof and the 
words ‘‘private guard’’ inscribed thereon, only while performing 

s the services of a private guard upon the premises of thé employer 
of such licensee and while in uniform for such purpose ; 

$ | (b) To wear, carry or display, without authority, a pocket card 

PT or registration card issued pursuant to this article ; 

é (c) To display or possess, without authority, a license certificate 

| issued pursuant to this article ; 
, 


(d) To give a shield, pocket card, registration card or license 
certificate to any unauthorized person; 
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(e) To falsely represent to anyone, with the intent to deceive, 
that he is a law enforcement officer, or in any manner associated 
or connected with a state or federal agency ; 


(f) To alter, deface or destroy a license certificate, pocket card, 
registration card or shield, issued pursuant to this article. 


§ 86. Employees not to divulge information or make false reports, 
Any person who is or has been an employee of a holder of a license, 
whether or not such employee has been registered by the depart. 
ment of state pursuant to the provisions of this article, shall not 
divulge to anyone other than his employer, or as his employer 
shall direct, except as he may be required by law, any information 
acquired by him during such employment in respect of any of the 
work to which he shall have been assigned by such employer. The 
employer of any such employee believed to have violated this sec. 
tion shall, without any liability whatsoever upon said employer, 
supply the secretary of state all the known facts and circumstances 
in connection with the said employee’s transaction or performance 
or action believed to be in violation of this section and the seere- 
tary of state shall, should the facts and circumstances warrant, 
conduct further investigation and submit the evidence thus acquired 
to the attorney-general of the state for appropriate action in accord. 
ance with the provisions of section eighty-eight of this article. 


§ 87. Sanctions for violations. Any person who violates any pro- 
vision of this article, or any of the lawful rules or regulations 
promulgated by the department of state pursuant to the provisions 
of this article, shall be guilty of a misdemeanor, and shall be 
punished by not more than one year imprisonment or a fine of 
five hundred dollars, or both, and in addition, such violation shall 
be grounds for the revocation, suspension or refusal to renew any 
license or employee’s registration or the denial of an application 
for such license or registration. 


§ 88. Attorney-general to prosecute. 1. Criminal action for viola- 
tion of this article shall be prosecuted by the attorney-general, or 
his deputy, in the name of the people of the state, and in any such 
prosecution the attorney-general, or his deputy, shall exercise all 
the powers and perform all duties which the district attorney would 
otherwise be authorized to exercise or to perform therein. The 
attorney-general shall, upon conviction for a violation of any pro- 
vision of this article and within ten days thereafter, make and 
file with the department of state a detailed report showing the date 
of such conviction, the name of the person convicted and the nature 
of the charge. 

2. In any prosecution under this article, any person who per. 
forms or commits any of the acts set forth in subdivisions (b) or 
(c) of section seventy-two of this article shall be presumed to have 
done so for a consideration. 
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MISCELLANEOUS 


§ 89. Department of state to employ agents. The department of 
state is authorized to employ such agents as the secretary of state 
may deem necessary to enable the department of state to carry out 
the provisions of this article and to enforce compliance therewith; 
and the secretary of state and each agent employed by him, is 
hereby endowed, in respect to violations of any of the provisions 
of this article, with all the powers of a peace officer. 


§ 3. This act shall take effect January first, nineteen hundred 
sixty-one. 
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[Reprinted with kind permission of Brooklyn Bar Association, Brooklyn Barrister, 
February 1958, vol. 9, p. 147] 
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The Ethics, Morals and Legality 


of Eavesdropping —ty Louis WALDMAN* 
HON. EDWARD S. SILVER*# 


By Mr. Waldman: 


The shocking revelations concerning the Transit Authority “bug- 
ging” of the headquarters, offices and meeting halls of the Motormen’s 
Benevolent Association, with the full knowledge of the Police Depart- 
ment of the City of New York, coming on the heels of the bugging 
last February of a lawyer-client conference between Joseph Lanza, an 
alleged parole violator, and his attorney has highlighted the grave con- 
cern of many members of the Bench and Bar, as well as the public, 
that official lawlessness in the field of wiretapping, bugging and spying 
on private citizens has reached staggering proportions and must be 
firmly curbed. 


Recent revelations have also underscored the grave concern that 
our present State laws are inadequate to cope with the abuses by govern- 
ment Officials of modern technical devices for intercepting private con- 
versations and deliberations. New legislation is necessary to protect the 
vital interests of the public in their right to privacy, to liberty and to 
security in their home, their office and their place of business. 


For example, the very statute which makes electronic eavesdropping 
a felony, Article 73 of the Penal Law, which took effect July 1, 1957, 
contains an exception permitting such practice by “any law enforcement 
officer while acting lawfully in his official capacity in the investigation, 
detection or prosecution of crime”. 


While our Judges of the Court of Appeals in the Lanza case, and 
the Governor, Mayor, Assemblyman Savarese and press in the case 
of the TA bugging have condemned these practices as reprehensible and 
shocking, their legalities or illegality is apparently not clear. This doubt, 
where none should exist, results from the exception to the anti-bugging 
Article of the Penal Law, which was permitted to creep into the statute 


*Mr. Waldman is a past president of the Brooklyn Bar Association, former 
Chairman of the Committee on Civil Rights of the New York State Bar Associa- 
tion. He is currently a member of the Executive Committee of the New York State 
Bar Association and of its Committee on Civil Rights. 

** Edward S. Silver is District Attorney of Kings County; President of the New 
York State District Attorney’s Association; and Treasurer of the National Associa- 
tion of County and Prosecuting Attorneys. 
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because Governor Harriman yielded to the pressure of the police and 
district attorneys and vetoed the original bill which did not contain any 
such exception. 

Indeed, the entire course of legislation seeking to limit the in- 
centive for lawless action by law enforcement officers was discouraged 
by Governor Harriman’s veto which, according to his own message, ad- 
mittedly stemmed from pressure brought on him by the lobby of police 
and prosecutors. 

Yet, as all well know, the whole history and purpose of the Bill 
of Rights represents a deliberate intent to curb and limit police, prosecu- 
tors and other public officials in the exercise of power which would 
interfere with the liberty and security of both person and property. 


History has taught that officers of government, whether policemen, 
prosecutors or of other rank, cannot be allowed to use necessity of de- 
tecting and prosecuting crime as an excuse to invade the fundamental 
rights of the individual citizen. 


As a matter of fact, this argument so frequently advanced, that 
wiretapping and bugging should be permitted because they are of sub- 
stantial aid to law enforcement agencies applies equally to other prac- 
tices specifically condemned by our State and Federal Constitutions. 
No one would doubt that the unbridled power to invade homes, search 
for evidence of crime, and seize whatever may be discovered, could be 
of great aid to the police. But this is expressly outlawed by the Fourth 
Amendment to the Constitution of the United States. Similarly the 
power to extract incriminating testimony from an unwilling witness 
or defendant would unquestionably result in more successful prosecution 
of more crimes. But this, too is forbidden by the Bill of Rights. 


In short, advantage or even necessity to law enforcement agencies 
is no justification for practices or methods which invade individual 
liberty. A free nation must at times sacrifice some of the ruthless 
efficiency of law enforcement to preserve values which are even more 
important. 

In this electronic age, with its almost frightening advances in the 
ability to intercept and eavesdrop on conversations, the demands of 
law enforcement agencies must give way to greater values. For people 
(have become so conscious of the hidden microphone, the bug and the 
wiretap that they are afraid to talk freely with each other on the social, 
business or professional level. 

Society must take measures to restore to our people the sense of 
ease and security which should attach to the normal conversations of 
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friends, business associates, political colleagues, attorneys and clients 
doctors and patients, parents and children. Suspicion and anxiety one 
surveillance, spying and eavesdropping, not merely by competitors, bysi. 
ness rivals and personal enemies, but by government itself, has strong 
overtones Of the totalitarian, “Big Brother” police state which oy; 
country has sternly rejected and firmly disavowed. 

Accordingly, I urge that laws be adopted in the forthcoming legis- 
lative session which I hope the Governor, in the light of the new reyela- 
tions, will this time see fit to sign, embodying the following objectives: 

1. An amendment shall be made to the Civil Practice Act rendering 
inadmissible any evidence illegally obtained through wiretapping, 
bugging or eavesdropping and outlawing the use or divulgence 
of such evidence in any judicial or other proceeding. The 
struggle to establish this rule of evidence in the State of New 
York has been going on for over a quarter of a century, 

2. Section 741 of the Penal Law, the anti-eavesdropping statute, 
should be amended to eliminate those provisions which have 
been used to justify the practices indulged in by the Transit 
Authority. 

3. Pending the strengthening of Federal law on bugging or elec- 
tronic eavesdropping, and if such practices are to continue at 
all, they should be permitted only upon court order limited to 
short durations and issued only upon a proper showing. 

4. Practices such as those involved in the Lanza case and in the 
Transit Authority case, where attorney-client consultations and 
conferences were secretly bugged and recorded, should be totally 
outlawed as violative of the sacred right of confidence that exists 
between attorney and client. 

5. The law should be clarified beyond all doubt that any person, 
partnership, association or corporation who has been the victim 
of illegal wiretapping or bugging, either by government officials 
or private parties, shall be entitled to compensation and ex- 
emplary damages in a civil action. 

These measures, in my opinion, are a must for legislative action 

in 1958. 

In the long run it is important that our State, by constitutional 
“amendment to Article 1, Section 12, lay down the policy that the right 
of the people to their freedom of communication shall be and remain 
inviolate and that no law shall be passed to abridge that right. That 
basic right must be added to the rights of freedom of speech, freedom 
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of the press, freedom of assembly and freedom of worship. It is needeg 
to meet the abuses created by the advent of science and technology. 

Under Federal Law, Section 605 of the Federal Communications 
Law of 1934, a prohibition has been placed on wiretapping and simila; 
means of intercepting communications. The heart of that section js 
contained in this paragraph 

“,, . mo person not being authorized by the sender shall intercept 

any communication and divulge or publish the existence, contents, 

substance, purport, effect or meaning of such intercepted communica- 
tion to any person... .” 

In a series of landmark decisions, the Supreme Court has construed 
Section 605 as applicable to law enforcement officers and has ruled that 
evidence obtained through wiretapping may not be used in any Federal 
Court. Convictions obtained through such use have been reversed and 
nullified. 

The practice of wiretapping was characterized by Mr. Justice 
Holmes in the Olmstead case (277 U. S. 438, 470) as “dirty business” 
and Mr. Justice Brandeis in his famous dissent in that case said this: 

“The evil incident to invasion of the privacy of the telephone is far 

greater than that involved in tampering with the mails. Whenever 

a telephone line is tapped, the privacy of the persons at both ends 

of the line is invaded and all conversations between them upon any 

subject, and although proper, confidential and privileged, may be 
overheard. Moreover, the tapping of one man’s telephone line in- 
volves the tapping of the telephone of every other person whom he 
may call or who may call him. As a means of espionage, writs of 
assistance and general warrants are but puny instruments of tyranny 

and oppression when compared with wiretapping.” (Ibid., p. 476). 

What was said by Mr. Justice Brandeis with respect to wiretapping 
must be said also with respect to bugging and eavesdropping by elec- 
tronic device. 

Only last week, on January 2, 1958, Mr. Justice Samuel Hofstadter 
announced his refusal thenceforth to entertain any application for a wire- 
tapping order under Section 813A of the Code of Criminal Procedure 
on the ground that the decision of the United States Supreme Court 
in United States v. Benanti (26 U. S. Law Week 4045) decided on De- 
cember 9, 1957, “tolls the knell of all wire-tapping, including so-called 
‘legal’ wiretapping in our State”. 

I have the utmost respect for my good friends Attorney-General 
Lefkowitz and District Attorneys Silver and Hogan. They have every 
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right to challenge Justice Hofstader’s view and test it in the higher 
courts to a final determination. But that view cannot be treated Cavalierly 
and the anti-wiretapping law can no longer be considered as an illegiti. 
mate stepchild of the law, applicable to some but not to law enforce 
ment officials. 

Public confidence in the rule of law will be immeasurably enhanced 
if prosecutors and police, no less than judges, will observe the supremacy 
clause of the Constitution of the United States. 

What is good enough for Little Rock, Arkansas, ought to be good 
enough for New York State. 

I do not mean for one moment to disparage either the importance 
or the significance of law enforcement. But I do mean that law enforee. 
ment can survive through scientific techniques of crime detection which 
do not undermine the great principles of human liberty, the protection 
of which is the end of all democratic government. 

For government to invade the private lives of citizens is ag jm. 
moral, unethical, nasty and underhanded as it is for private individuals 
to do the same thing. The fact that the aim may be good is no excuse, 
for we have long ago rejected the doctrine of the end justifying the 
means. 

Again it becomes the duty of the organized Bar and the civil 
liberties-conscious members of the community to take the leadership in 
the battle for individual liberty, the right of privacy and the protection 
of the public from intolerable official abuses. 


* * . 
By Hon. Edward S. Silver: 


Whenever the question of wire tapping comes up there is a great 
deal of unwarranted breast-beating and false prophecies by persons 
who fancy themselves as the protectors of our citizens’ civil rights. 

The waters are muddied by the expression “dirty business” uttered 
by Mr. Justice Holmes in the Olmstead decision. The term “dirty busi- 
ness” can be more appropriately ascribed to those who are engaged in 
the business of narcotics, murder, and organized crime, in all its fields, 
The time has come to set the record straight. 

In 1938, the Constitution of the State of New York and enabling 
legislation gave the District Attorneys of our State the right to tap 
wires on a court order in which they must state, under oath, that “there 
is reasonable ground to believe that evidence of crime may be thus (by 
wire-tapping) obtained”. 

I think it should be here stated that the Joint Legislative Committee 
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who has spent a great deal of time in studying the illegal interception 
of communications, stated in their report of March, 1957: 
“We know of no instance in which illegal wire-tap evidence 
has been offered by any prosecutor since law-enforcement wire- 
tapping was regularized in 1938”. 


On page 11 they said, further: 


“It is well to say again that we have not charged present Dis- 
trict Attorneys or Police with any oppressive or indiscriminate use 
of secret microphones.” 

The District Attorneys of the State of New York take second place 
to no one in their protection of our citizens’ civil liberties. 


Let me cite some examples of civil liberties legislation the District 
Attorneys’ Association, not any civil liberties organization or Bar Asso- 
ciatior., has introduced for the protection of persons, indeed those whom 
he has charged with a crime. 

1. We have proposed legislation to provide (at the cost of 
the State, on a court order,) indigent persons with daily copy of 
testimony and the cost of expert witnesses, when needed, in prepa- 
ration of their defense; 

2. Legislation in crimes where a second offense makes it a 
felony, to provide a procedure where the prior conviction is not 
disclosed to the jury. As the law is now, it is contained in the 
indictment and read to the jury, and we considered it unfair to 
the defendant ; 

3. Where a judgment of conviction is vacated and a sentence 
is thereafter imposed for a lesser term than the original sentence, 
any time spent by the person under the original sentence be credited 
to the term of any other sentence which the defendant may cur- 
rently be serving. 

This is not the law now. 

These are just a few examples of the District Attorneys’ concern 
for people’s rights. 

What must be made clear to the public is that the District Attorneys 
are charged with duty of detecting crime and convicting the criminals 
for their acts. Now, more than ever, since the Appalachin Crime Con- 
vention has the general hue in crime been raised to augment our ac- 
tivities against organized crime. 

May I quote two short paragraphs from a speech on organized 
crime made by Federal Judge Robert P. Patterson and former Secretary 
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of War, before the American Bar Association on September 19, 195) | 


He said, in part: ie 
“The underworld of today would rate Jesse James as a small. , In 

fry amateur. Crime has become big business, with Campaigns | jad sin 
planned and organized like operations in legitimate big busines ; 5 year. 
with a structure of chief executives, fiscal departments, legal de. Let 
partments, public relations and the rest. Advantage has been taken than te 
of the most modern methods in business organization, Swift com. “buggin 
munications, swift transportation. Advantage has also been taken Th 
of lagging organization of government. Law-enforcement systems wring 
operating along lines good enough for 1851 or 1901 are too slow time to 
for the swifter pace of the times we are living in.” overhea 
Further, in the same address, he said: Mz 


“In my opinion, there is pressing need also for Congress to | Th 
legalize the interception of telephone communications—wire-tapping Court ¢ 


if you will—by federal law enforcement officers. Federal officers, Ov 
as matters stand now, have no such power and evidence so obtained App. D 
is not admissible in the federal courts. Their present inability js of App 
a crowning mercy to professional law-breakers. If we are in dead indicate 
earnest in insisting that organized crime be defeated, we should sel in t 
lose no time in putting this powerful weapon into the hands of the Le 
officers we depend on to do the necessary work. Experience in the those vi 
states where interception of telephone talks by law officers is ql- It 
lowed proves that the liberties of decent citizens have been in no have be 
way interfered with or injured.” (Italics mine.) other g 
What must be understood and understood most clearly that this of ser 
is a right not given to the District Attorneys, but rather, to the people, crimina 
and that the District Attorneys are their agents who have sworn to down t 
carry out their obligation to the people. I: 


All the District Attorneys of this State and all District Attorneys bat the 
that I have come in contact with in the National Association, feel most | Distric 
strongly that wire-tapping is absolutely necessary if they are to be able —¢ 
to cope with the modern criminal. 

Does the public wish this right taken from their servants in this 
fight against crime? We believe they do not. If we are wrong, we will 
do the best we can seriously handicapped as we would be. 

There can be no question that the record is crystal clear that the 
District Attorneys have never abused this powerful weapon given to 
them in their fight against crime. Let me give you a few statistics. 


For the five years ending with 1954, all the 62 District Attorneys 
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mbined in the entire State of New York, for the entire year, averaged 
8 wire-tap orders per year. 

In Kings County, for those years, we averaged 53 orders per year; 
ynd since then, from 1955 through 1957, we averaged 38 wire-tap orders 
sy: 

Let me say a word about the devices to overhear conversations, other 
han telephone communications, which is colloquially referred to as 
“bugging.” 

The District Attorneys of this State opposed the necessity of pro- 
wring an order for that situation only because there is frequently no 
ime to procure the order if there is to be any reasonable chance of 
overhearing the conversations between the criminals. 

May I cite another example to prove this point. | 

There have been volumes written about the United States Supreme 
Court decision in the Jencks case (353 U. S. 657, 1 L. ed. 2d 1103). 

Over five years ago my Office in a case (People v. Bosworth, 279 
App. Div., 793; aff'd 304 New York, 807) frankly stated to the Court 
of Appeals that any statements made by a People’s witness which might 
indicate prior inconsistent statements, should be given to defense coun- 
si in their efforts to protect the rights of their client. 

Let me say, further, that this discussion is not a dispute between 
those who cherish civil liberties and those who do not. 

I think the record will surprisingly show that the District Attorneys 
have been, if anything, more sensitive to protesting civil liberties than 
other groups who render it much lip service but do not have the task 
of serving their constituents in the very difficult battle of detecting 
criminals and convicting them according to the procedures properly set 
down to protect them against any overreaching. 

I am confident that when the public understands not only the issue 
but the facts and the record, they will overwhelmingly desire that the 
District Attorneys be given every legal means including wire-tapping by 
court order on the hard task of combating crime. 
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[Reprinted with kind permission of Association of Bar of New York City, Th 
Record, March 1958, vol. 13, p. 129] “ 


The Prosecutor and Civil Rights 


By THE HONORABLE PAuL W. WILLIAMS 
United States Attorney for the Southern District of New York 


By the title which I have chosen I have suggested the necessity | 
of reconciling the obligation of the prosecutor to meet the risin 
tide of crime, both organized and individual, with Civil Rights 
which are guaranteed by the Constitution. 

In the past year major crimes have increased by 7%. In the last 
two years there has been an increase of over 21%. Statistics fur. 
nished by the Federal Bureau of Investigation indicate that for 
the first time there were more than 2,750,000 major crimes. When 
we view this appalling number of crimes, and particularly the 
increase in the incidence of crime among all classes of society, 
when we see bold crimes, such as the slaying of Albert Anastasia 
in the very heart of New York City, committed obviously by 
organized groups followed by the meeting of the Appalachin 
mob in upstate New York, one ponders the question of whether 
our existing system of criminal justice is able to meet the chal- 
lenge of modern crime. 

In considering this topic, I wish to discuss briefly civil rights 
as applied to criminal law; second, the growth and techniques of 
. organized crime; and third, the task of the prosecutor in en- 
forcing law and order within the limits of our traditional crim 
inal procedures. 


PROTECTION OF THE ACCUSED 


From the moment that a defendant is apprehended until the 
rendering of the verdict, the prosecutor is limited by rules of 
procedure which exist to safeguard the freedom of the defendant 
and insure him a fair and speedy trial. This procedure, based on 
constitutional requirements, is one which changes in the light of 
our past experience and our civilized concepts of fairness and 
justice. 


Editor’s Note: Mr. Williams delivered this address before The County Prosecutors’ 
Association of New Jersey. 
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The Supreme Court under the due process clause of the Four- 
wenth Amendment and its responsibility for the administration 
of federal criminal law has rendered decisions which have had a 
major impact on the prosecutor, And, the tendency of these deci- 
sions has been to make more rigorous those standards which 
prosecutors must maimtain. 

It is not my purpose to lecture on the importance of the dis- 
ciplined maintenance of these standards, but rather to emphasize 
the importance of the District Attorney as a member of the Exec- 
utive branch of the Government, accepting his responsibility in 
the administration of criminal law. This is the trusteeship of the 
District Attorney, which he cannot delegate to anyone else, in- 
duding the Judiciary. 

Fach of us realizes only too well that at each stave of criminal 
procedure we are required to make decisions which involve thi 
Constitutional Rights of the defendant. For example, under what 
circumstances Is an arrest made? Was it with a warrant. or was it 
on the basis of probable cause of the commission of a crime in 
the presence of an officer? 

Or Jet us consider the question of search and seizure: (1) was 
there probable cause? (2) was the search pursuant to a warrant 
or incident to. a lawful arrest? (9) was the search reasonable? 

The posing of such questions which have constitutional dimen 
sions is of major importance at each point of criminal procedure: 
Both at the arrest, at the arraignment, and on the presentation of 
the case to the Grand Jury, and at the trial itself. 

The posing of these questions is of importance for a number 
of reasons: 

First, concepts such as the presumption of innocence, proof of 
guilt beyond a reasonable doubt. and due process rest on a thou- 
sand vears of Jegal experience. We have learned through erave 
blunders and miscarriages of justice. both in Fneland and in this 
Country, that when the passions of men prevail, injustice tri- 
umphs (I cite only the salem and witch-craft trials as a relevant 
example), and that it is only through an extensive search, sifting 
and analysis of the facts that logical and reasonable conclusions 


45495 O—60—pt. 5 


w 








1942 WIRETAPPING 


can be drawn. The posing of these questions docs encourage a 
procedure which seeks a conviction or acquittal on the basis of 
facts and reason. 

Second, such questions are important in that they act as a check 
on the power which we possess as District Attorneys. It is an old 
axiom that power corrupts, and as men we are subject to this 
weakness. The continual analysis of the facts of a case in terms 
of constitutional standards acts as a necessary check on the pos. 
sible abuse of our power. 

Third, the concepts to which I have referred above rest also 
on a certain concept of man and society. We believe that man js 
a rational person and endowed with a sense of dignity, and that 
a free society based on law and ordcr most fully permits the devel. 
opment of these faculties of dignity and reason. Certainly, if such 
a socicty as ours is to grow in its sense of dedication to these prin- 
ciples, they must be applied at that point so crucial for any man— 
when his personal liberty is threatened. Every man who knows 
that he will be tried according to certain constitutional require. 
ments is free and knows fear only when he has committed a crime; 
but no man is free when he lives in continual fear of possible 
coercion, brutality, and injustice in the administration of crim- 
inal law. And, I would suggest that freedom and such fear are 
not compatible. 

Unless we as District Attorneys accept our responsibility in the 
maintenance of constitutional requirements in the administra- 
tion of criminal law, we not only destroy the fabric of our society, 
but invite from the Judiciary, both Federal and State, decisions 
which fail to recognize our legitimate problems as prosecutors 
and thus make impossible the performance of our task. Our 
responsibility at this point cannot be delegated. This is our trus- 
teeship which we must perform. 


THE GROWTH OF ORGANIZED CRIME 
IN THE LAST 25 YEARS 


Having discussed briefly this trusteeship of the District Attor- 
ney, I wish to comment on the growth and techniques of organ- 
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| ized crime in the last 25 years in this country. It is only by stating 
the full scope of this growth that we begin to understand the 
difficulty of the task of the prosecutor and the dilemma which he 
presently faces. 

Starting with the days of prohibition, we saw the advent in 
America of organized crime on a large scale. There were differ- 
ent mobs operating in well-defined territories in the handling of 
liquor and these mobs often warred on each other. Their organ- 
ization was loose and their methods were crude compared with 
the type of organized crime which I perceive to exist at the pres- 
ent time. 

Since the 1930's crime has become better organized and crim- 
inals often operate with the best legal and accounting advice. 
They have adopted corporate methods in the handling of vast 
enterprises. 

Of money, there is no dearth. In the field of narcotics, it is esti- 
mated that between 180 million and 300 million dollars a year 
are spent. In the field of labor racketeering it could amount to 
100 million very easily. It is estimated that between 14 and 16 
billion dollars are involved in gambling enterprises in one sort 
or another in this country. Of this amount, over 2 billion dollars 
goes into the pockets of the gamblers and the syndicates. I shall 
not try to estimate the millions of dollars which are involved in 
the distilling and sale of illegal alcohol, or in other areas of crim- 
inal activity. 

Needless to say, a large part of this money, and indeed, most of 

_ this money is not reported on income tax returns and is “hot” 
money. And, as hot money it goes into the channels of illicit 
trade such as narcotics, vice and other enterprises. Some of it, 
I believe, goes into Swiss numbered accounts and is siphoned off 
abroad where it can be invested without fear of discovery. 

Small wonder that these organized criminals recognize the 
necessity of setting up as a control an invisible government 
whose edicts are carried out by unknown enforcers and nameless 
assassins and who, themselves, are not prohibited from employ- 
ing the most modern devices to perpetrate their crimes and to 
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conceal them. Is it unreasonable to suppose that they will Spend 
thousands of dollars for a collection of shiny cars and nothing for 
protection? 

It is not necessary to expand further on this brief description 
for you as District Attorneys are familiar with it. Probably very 
few are ever afforded thé opportunity to see the entire picture for 
we are usually confronted with a mere branch of a syndicate in 
our districts, which, when destroyed, is rejuvenated by new per. 
sonnel and money from the central body. 

_ This is our major problem as prosecutors today. This is the 

menace which we must seek out and destroy. How do we both 
convict this type of organized criminal and yet remain true to 
our trusteeships as prosecutors? 


WHAT IS THE TASK OF THE PROSECUTOR? 


The responsibility of each of us District Attorneys is the main. 
tenance of law and order in our districts. In order to attain this 
goal, we have to depend on the deterrent and coercive effect of 
the law. Each citizen must realize that the commission of a crime 
will bring swift conviction. It is this reputation for impartiality, 
swiftness, efficiency, and fair play which often is the factor which 
overtly and covertly induces some of our citizens to remain law- 
abiding; and, any factor which detracts from this reputation 
equally weakens the coercive and deterrent effect of the law. 

What are the factors which contribute to this reputation? 

First, the integrity and professional competence of the District 
Attorney and his assistants. When the community at large has 
trust and confidence in the District Attorney and his assistants, 
that they are fearless and aggressive, the community responds to 
the demands of the particular situation and gives its whole- 
hearted support. So, too, when the District Attorney is known to 
be capable of resisting the subtle pressures to which he is con- 
stantly subject, there is a corresponding increase in public con- 
fidence and in the deterrent effect of the criminal law. 

A second factor is the development of an efficient investigatory 
arm which conducts the criminal investigation. Every District 
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Attorney knows only too well that he is no stronger than his weak- 
est investigator. Agents who are to be effective must have an 
intimate knowledge of investigatory methods. As an example, we 
can be thankful in the Federal system for the FBI and the remark- 
able leadership of its director J. Edgar Hoover. 

Third, another factor is an efficient court system which ensures 
a speedy trial. When a criminal trial can be had only years after 
the commission of a serious crime, the deterrent effect is gone, 
for time blunts the memory of the original crime. 


A SPECIFIC ANALYSIS OF SOME 
METHODS AVAILABLE TO THE PROSECUTOR 


Permit me to analyze further the methods which I think are 
employed by most District Attorneys, and to point up the present 
dilemma in which many of us find ourselves. 

First, I assume that each investigatory agency has a number of 
informers on whom it can rely to supply the vital leads so often 
necessary in a particular case. Without question, we rarely accept 
implicitly the words of those informers who are of the under- 
world themselves without a careful corroboration of their stories. 
Yet, this system is vital in keeping one’s pulse on the activities of 
criminal gangs and individuals. 

Second, let us consider wiretapping. In some states, such as 
New York, wiretapping when done pursuant to warrant has been 
permitted. This technique has yielded valuable information 
which could be procured in no other manner in some serious 
cases. The telephone being the most frequent method of com- 
munication is one of the most common methods by means of 
which the criminal syndicate conducts its business. 

Third, let us consider the question of arraignments before the 
Commissioner or the Magistrate. It is customary that after an 
arrest a defendant is taken to the police station and the District 
Attorney’s office for fingerprinting, photographing, and question- 
ing. It is this brief period of questioning when a defendant, con- 
fronted by the evidence against him, will voluntarily give the 
authorities a confession. The defendant realizes when he views 
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the evidence that it is hopeless to pretend that he is innocent. As 
a result of this procedure, at least g0% of all the criminal cases 
which come into our courts are disposed of by pleas of guilty, 
If the brief period of questioning before arraignment were to be 
eliminated, it would probably work a hardship in the enforce. 
ment of criminal law as we presently know it. 

I realize that the system of informers and the wiretapping is 
dirty business, but equally dirty is the type of organized crime 
with which we are confronted. I wonder whether a District Attor- 
ney can be realistically asked first, to tackle and eliminate the big 
time crime which confronts us, second, do this in a manner con- 
‘ sistent with our trusteeship, and, third, within the limits which 
are being imposed on us. It appears to me that we are confronted 
with a dilemma in that we are asked to prosecute the crime syn- 
dicate according to certain minimum constitutional requirements 
with inadequate weapons. 

It is inconceivable to me that as District Attorney we would 
deliberately infringe the constitutional safeguards surrounding 
the defendant. It is equally inconceivable that we would use 
methods and weapons which are illegal. Thus, I can only con- 


clude that if Congress and the State Legislatures do not take some: 


steps to modernize and authorize the methods available to the 
District Attorney, our drive against organized crime must suffer. 

To illustrate this point further, let us consider the effect of 
certain decisions on the question of wiretapping and arraign- 
ments. (And, may I add, that I am not criticizing the Supreme 
Court at this point, for it merely interpreted, in the Benanti case, 
the statute according to its plain meaning and congressional 
intent.) 

The effect of the recent interpretation of Section 605, is to 
deprive all state and federal law enforcement authorities of the 
right to wiretap in any case, regardless of how serious, and to deny 
to federal authorities, and possible state authorities as well, the 
right to use leads which come from any wiretapping. The conse- 
quence of the present state of the law is to act as if the telephone 
was never invented and to eliminate a valuable source of evi- 
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dence, even in serious crime such as espionage, kidnapping, 


extortion and racketeering. 


Let us consider the effect of Mallory v. United States, 354 U.S. 
449, concerning the question of arraignments. In that case, a con- 
yiction for rape in the District of Columbia was upset because 
the suspect had been arrested at 2 o'clock in the afternoon, was 
taken to the police station where he was interrogated on three 
different occasions for approximately 2 hours each until he 
finally confessed at 11 o’clock that night. With the holding of the 
case, I definitely agree. However, I am concerned at the range of 
the dicta which, in part, reads: 


“But he is not to be taken to police headquarters in order 

. to carry out a process of inquiry that lends itself, even if 
not so designed, to eliciting damaging statements to sup- 
port the arrest and ultimately his guilt. . . . 


“##* Circumstances may justify a brief delay between arrest 
and arraignment, as for instance, where the story volun- 
teered by the accused is susceptible of quick verifica- 
tion through third parties. But the delay must not be 
of a nature to give opportunity for the extraction of a 
confession.” | 


I am not sure what is the full effect of this dicta, but if it is 
taken literally, it can eliminate the very brief period which we 
have often enjoyed prior to arraignment to confront the defend- 
ant with the evidence against him, after ae him of his rights 
under the Fifth Amendment. 

I shall not mention a number of other points which come to 
mind at this point, for they are obvious to all of us. However, 
I must state that I am convinced that the effect of some aspects 
of the present law is to handicap the District Attorney, render 
more difficult the efficient administration of criminal law, and 
weaken the deterrent effect of our agencies. The dilemma is clear. 
We must be true to our trusteeship, but can we do an effective 
job of prosecution with our present methods of investigation? 
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NEED FOR LEGISLATION 


The only answer which presents itself to this dilemma js q | 


detailed presentation of our problems to the legislative bodies 
and a request for a legislative study, and new legislation. 

I think that this applies equally to the State Legislatures as wel} 
as Congress. In reference to Congress, there are a number of ques. 
tions which it can study and legislate on. For instance, there is 
the problem of wiretapping. Secondly, there is the problem of 
whether the Hobbs Anti-Racketeering Act should be amended 
to permit U.S. Attorneys to grant immunity to hostile witnesses 
in order to obtain vital testimony. 


NEED FOR REVIEW OF 
RULES OF CRIMINAL PROCEDURE 


A second answer is the appointment of an advisory committee 
by the Supreme Court for the purpose of reviewing the manner 
in which the Federal Rules of Criminal Procedure have worked in 
the last eleven years. A committee of this kind once existed and 
formulated the rules under which we now operate but it was dis- 
charged after the rules were issued in 1946. A study by a new 
committee would be most helpful in making a careful review 
of this problem of balancing the methods which are available to 
the prosecutor against the minimum constitutional requirements 
which safeguard the defendant. 

Such studies by Congress and the Advisory Committee of the 
Supreme Court would provide a sober and deliberate survey of 
some of the questions which I have attempted to raise here, and 
would result in changes which would make more effective our 
efforts. 

We are personally and officially committed to the overall 
importance of the Bill of Rights and the need to strengthen those 
rights. As you, I am one who believes in the dynamic and evolving 
nature of those rights. They cannot and must not become static, 
for this is the sign of death. However, I am also a prosecutor and 
I have a responsibility to maintain law and order in my district. 








And, a: 
the Co 
evolve 
have tl 
develo 


Inc 
sively 
any Cl 
any al 
inal p 
tion t 
wron| 
the li 
our Cc 

If 
heart 
not t 
willi 


wou 
a 


WIRETAPPING 1949 


And, as a prosecutor, my only plea is that the Legislatures and 
the Courts also realize that the methods of crime change and 
evolve into more clever schemes and that we as prosecutors must 
have the authority equally to change in order to cope with this 
development. 


THE ROLE OF THE PROSECUTOR 


In conclusion, I am not satisfied that I have dealt comprehen- 
sively with the problem that I have raised. I don’t think there is 
any clear answer or any panacea. I think more important than 
any amendments to the law or any changes in the rules of crim- 
inal procedure is the spirit of the prosecutor and his determina- 
tion to stand as the conscience of the community, to redress its 
wrongs, to protect its citizens against the criminals who threaten 
the lives, the property and much more important the morals of 
our citizens. 

If the prosecutor does his job I’m sure he will have the whole- 
hearted support of the citizens of his community. Victims will 
not be afraid to come to him with complaints. Witnesses will be 
willing to testify and the forces of evil will be destroyed. 

All of us as prosecutors, entrusted with a very special power, 
would do well to remember what the prophet Micah said: 


“And what does the Lord require of thee but to love mercy, 
to do justly, and to walk humbly with thy God.” 


WASHINGTON OFFICE, 
AMERICAN CIVIL LIBERTIES UNION, 
Washington, D.C., January 25, 1960. 
Hon. THomas C, HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights of the Committee on the 
Judiciary, U.S. Senate, Washington, D.C. 

Dear SENATOR HENNINGS: I am enclosing a copy of an article by Patrick Mur- 
phy Malin, the executive director of the American Civil Liberties Union, on 
the subject of wiretapping, which represents the position of the American Civil 
Liberties Union. This article is being submitted for reprinting in the report of 
your subcommittee on the subject of wiretapping. 

Sincerely yours, 
LAWRENCE SPEISER, 
Director, Washington, D.C., Office. 
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[Reprinted with kind permission of The Annals of the American Academy of Political and Social 
Science, Philadelphia, July 1955] 


Is Wire Tapping Justified? 


By Patrick MurpHy MALIn 


HE Fourth Amendment to the fed- 

eral Constitution reads: “The right 
of the people to be secure in their per- 
sons, houses, papers, and effects, against 
unreasonable searches and seizures, shall 
not be violated, and no Warrants shall 
issue, but upon probable cause, sup- 
ported by Oath or affirmation, and par- 
ticularly describing the place to be 
searched, and the persons or things to 
be seized.” 

In 1928, in a dissenting opinion from 
within the minority of four in the Olm- 
stead prohibition wire-tapping case, the 
late Justice Brandeis said: “The makers 
of our Constitution . . . conferred, as 
against the Government, the right to be 
let alone—the most comprehensive of 
the rights of man and the right most 
valued by civilized men.” * He had not 
forgotten what often seem to be the 
most forgotten amendments, the Ninth 
and Tenth, which not only conclude the 
Bill of Rights but also succinctly de- 
clare the American faith in a free so- 
ciety with a limited government: “The 
enumeration in the Constitution, of cer- 
tain rights, shall not be construed to 
deny or disparage others retained by 
the people” and “The powers not dele- 
gated to the United States by the Con- 
stitution, nor prohibited by it to the 
States, are reserved to the States re- 
spectively, or to the people.” 

But in 1954, Attorney General Brown- 
ell posed this question: “How can we 
possibly preserve the safety and liberty 
of everyone in this Nation unless we 
pull Federal prosecuting attorneys out 
of their strait-jackets and permit them 


1 Olmstead v. United States, 277 U. S. 438, 
478 (1928). 
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to use intercepted evidence in the trial 
of security cases?” ? 

In dealing with this problem, I shall 
first refer briefly to the extent and me. 
chanics and legal status of wire tapping. 
Then I shall outline the arguments for 
and against legalized police wire tap. 
ping, and my conclusions. 


EXTENT AND MECHANICS oF 
WrreE TAPPING 


No one knows how much wire tapping 
there is—official and unofficial, legal and 
illegal. But occasional formal and jp- 


formal revelations—of which the most: 


recent widely publicized one is that of 
the privately organized New York City 
Anti-Crime Committee—indicate that 
each day there are many thousands of 
wire taps in operation throughout the 
country, most of all in the larger cities. 

As for mechanics, it is apparently still 
true that there is only one way to tap 
a telephone secretly, and that is by 
having an expert cut into the wire it- 
self some distance from the instrument. 
But there are already electronic devices 
which, despite difficulty of concealment 
and other imperfections, considerably 
facilitate the practice. And the phone 
tap need not now have a listener taking 
notes, but may be connected to an 
automatic wire recorder. A recording 
can be edited by deletion, rearrange- 
ment, or even addition of words or even 
syllables; and thus may increase the 
problem of false evidence to terrifying 
proportions. But I am dealing here, 


2“Statement by Honorable Herbert Brown- 
ell, Jr. . . . Prepared for Testimony before a 
Subcommittee of the [Senate] Judiciary Com- 
mittee, April 20, 1954,” p. 3. 
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not with that related problem, but with 
wire tapping itself. even if the evidence 
is accurate and fair. 


LEGAL STATUS 


Consideration of the legal status of 
wire tapping may begin with the S to 4 
decision of the United States Supreme 
Court in the 1928 Olmstead case, which 
held that official federal wire tapping 
did not violate the Fourth Amendment, 
and that evidence so obtained could 
constitutionally be used in federal 
courts. In handing down that decision, 
the late Chief Justice Taft said: “The 
Amendment does not forbid what was 
done here. There was no searching. 
There was no seizure. The evidence 
was secured by the use of the sense of 
hearing and that only. “There was no 
entry of the houses or offices of the de- 
fendants.”* Literalism won, but by a 
slim margin, and not for long. 

Opposition to that decision, as to 
prohibition enforcement practices gen- 
erally, led Congress, when it passed the 
Communications Act of 1934, to pro- 
vide in Section 605 that “. . . no per- 
son not being authorized by the sender 
shall intercept any communication and 
divulge or publish the .existence, mean- 
ing, [etc.], of such intercepted com- 
munication to any person... .”* 

That is still the law, and on its basis 
the United States Supreme Court has 
held that wire tapping—though not un- 
constitutional—is illegal and that evi- 
dence so obtained (or even evidence ob- 
tained upon clues discovered by wire 
tapping) is inadmissible in federal 
courts. The Supreme Court has also 
held that Section 605 extends to intra- 
state communications, and thus would 
seem to have made assurance doubly 
sure that even such wire tapping as is 
authorized by the laws of a half-dozen 

*Olmstead v. United States, 277 U. S. 438, 
464 (1928). 

£47 U.S. C. $605 (1952). 
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states is illegal. But it has not yet ex- 
plicitly said so, and it has explicitly ssid 
that evidence obtained in violation of 
Section 605 is admissible in state courts 
—because Congress did not intend to 
enact a rule of evidence for such courts, 
which often admit evidence obtained in 
violation of even their respective state 
laws regarding wire tapping or other 
methods. 

Moreover, though the Department of 
Justice in 1940 announced its complete 
abandonment of wire tapping, it almost 
at once reversed itself, and it continues 
to operate on the basis of a narrow in- 
terpretation of Section 605. From the 
time of the late Robert Jackson on- 
ward, it has argued that wire tapping 
is forbidden only if followed by divul- 
gence and that sharing of wire-tap in- 
formation among officials of a single 
government is not divulgence from one 
“person” to another “person”! (No 
wonder there has been only one federal 
prosecution of even unofficial wire tap- 
ping, and only a few state prosecutions.) 
With all the respect I can muster for 
such arguments, I must say that I find 
the Supreme Court more convincing in 
its interpretation: “We nevertheless face 
the fact that the plain words of Section 
605 forbid anyone . . . to intercept a 
telephone message.” ® 


VALUES AND RISKS 


So much for extent and mechanics 
and legal status. Let me now outline 
the arguments for and against legalized 
police wire tapping, and my conclusions. 
In doing so, I hope it will be clear from 
the beginning that—though I am on 
balance strongly opposed to all wire 
tapping—I take that position, not in 
disregard of its risks, but in considered 
choice of those risks as against the risks 


5 Nardone v. United States, 302 U. S. 379, 
382 (1937); the “first Nardone case.” Also 
United States v. Coplon, 88 F. Supp. 921, 925 
(S. D. N. Y¥. 1950). 
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involved in even a small amount of wire 
tapping. Also, I hope everyone will 
note that I have some excellent com- 
pany—including the Wall Street Jour- 
nal, which has said this in a recent 
editorial: 


We see no need for chipping away at the 
rights and privileges of people who are not 
Communists in order to catch Commu- 
nists. Perhaps the latter can be more 
easily trapped through wiretapping; cer- 
tainly it will make the job of our police 
easier... . The job of the police would 
be made easier also if they could go about 
arresting anyone they chose and if they 
could break down any door and if they 
could hold in prison a suspect as long as 
they wished. But restraints were placed 
on Government and on police so that these 
things could not happen.® 


Put it another way: All life is a choice / 
among values, and among risks; and a/ 


free society—to remain free—must take 
almost all of its risks on the side ‘of 
freedom. 


ARGUMENTS PRO 


The arguments for legalized wire tap- 
ping may be conveniently grouped un- 
der three headings: 


No-novelty argument 


Attorney General Brownell points to 
the fact that the law already admits 
evidence obtained by an informer, an 
eavesdropper, or a policeman hidden in 
a closet; even evidence obtained by 
means of a transmitter concealed on an 
agent’s person. And, he says, “There 
is little, if anything, to distinguish be- 
tween these approved methods of ob- 
taining and admitting evidence, and 
wiretaps which are not admissible.” * 


Great-need argument 


Mr. Brownell points to the fact that 
criminals may go free if wire tapping is 


6 January 19, 1955. 
™“Statement by ... Brownell ... ,” p. 5. 
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the only way to obtain evidence against 
them, and it is forbidden: this ma: 
jeopardize national security, as in the 
case of Judith Coplon. Next to na. 
tional security, the most frequently em. 
phasized area of need is the prevention 
and punishment of kidnaping; about it 
Mr. J. Edgar Hoover, the director of the 
Federal Bureau of Investigation, says: 
“I dare say the most violent critic of 
the FBI would urge the use of wire. 
tapping techniques if his child were kid. 
napped and held hostage.” ® 


Little-danger argument 


Evén among persons who fully recog. 
nize the risks involved in wire tapping 
there are those who believe that the 
actual danger of abuse is slight. They 


/point out that our federal and state and 


local governments are kept reasonably 
trustworthy by a combination of the 
ballot and freedom of speech and the 
press. They also stress that police offi- 
cials have not thus far been guilty of 
much abuse of power, and are unlikely 
to be so guilty in the predictable future. 


ARGUMENTS CON 


The arguments against legalized wire 
tapping may also be conveniently 
grouped under three headings: 


Immense-difference-in-degree argument 


Many opponents turn Mr. Brownell’s 
argument against him by pointing out 
that even some other methods of ob- 
taining and admitting evidence, now 
fully approved by the courts, are bad 
and should be eliminated; then, they 
point out, how much more should wire 
tapping be opposed. As Justice Hof- 
stadter of the Supreme Court of New 
York County said on January 11 of 
this year: 


8 “Wiretapping: The Pros and Cons,” New 
York Times Magazine, November 29, 1953, 
p. 32. 
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A tapped wire is the greatest invasion of 
privacy possible A telephone inter- 
ception is 4 far mere devastating measure 
than any search warrant. A search war- 
rant is confined to a definite place and to 
specific items, Or, at least, to items of a 
stated class or description. Those in pos- 
session of the searched premises know the 
search is going on and, when the officer has 
completed his search, whether successfully 
or not, he departs. Not so in the case of 
telephone interception. The interception 
order is obtained ex parte, and the person 
whose line is to be tapped is, of course, in 
ignorance of the fact. The tap is main- 
tained continuously, day and night. Every- 
thing said over the line is heard, however 
foreign to the stated objective of the law- 
enforcement officers. The most intimate 
conversations, personal, social, professional, 
business, or even cuntidential, of an unlim- 
ited number of persons may be laid bare. 
In effect, the line of everyone who is called 
from or makes a call to the tapped line at 
any time is being tapped during the main- 
tenance of the tap. When a line in a pub- 
lic telephone booth is tapped, as has on 
occasion been done, the conversations of 
people having no relation of any kind to 
the operator of the place in which the 
booth is situated or the person whose line 
is tapped are overheard.® 


Thus, as Brandeis said in 1928, even 
“general warrants are but puny instru- 
ments of tyranny and oppression when 
compared with wire tapping.” 


Inadequate-result argument 


Many opponents have pointed out 
that, even if there were known to be 
absolutely no wire tapping of any sort, 
the very nature of espionage and sabo- 
tage would cause spies and saboteurs to 
do practically all their work by personal 
presence and contact; and that the rec- 
ords of espionage and sabotage cases 
suggest, not only that little actual help 
has been gained from wire tapping in 


*“In the matter of an application... ,” 
text of opinion, New York Law Journal, Janu- 
ary 12, 1955, p. 2 
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apprehension and conviction but also 
that other methods can be sufficiently 
effective. Remember that it was only 
one of the two Coplon cases in which 
the conviction was upset because the 
government’s evidence derived from 
wire tapping; in the other case, there 
was a conviction on non-wire-tap evi- 
dence, and it was upset only because 
of a post-arrest wire tap on telephone 
conversations between the defendant 
and her lawyer. 

As for kidnaping, even opponents of 
wire tapping acknowledge that the na- 
ture of the crime allows more scope for 
the use of the telephone, and therefore 
the possibility of greater help to be 
gained from wire tapping in apprehen- 
sion and conviction. But they point 
out that, even if there were known to 
be absolutely no wire tapping of any 
sort, the mails would probably still be 
the chief means employed in attempts 
to extort ransom; and that, as would be 
true of police interception without con- 
sent of the mail received or dispatched 
by the distraught parents of a kid- 
naped child, the problem for a free 
society in the use of wire tapping is 
whether the gains would sufficiently 
overbalance the losses. 

That is the very problem which a 
free society faces in regard to what I 
suspect is the fundamental reason why 
many of our law officers argue so 
strenuously for wire tapping: namely, 
to keep track generally of the doings of 
suspected criminals, to discover and de- 
velop leads in run-of-the-mill crimes. 
Here again it is pertinent to quote Jus- 
tice Hofstadter: 


The application now made follows the 
general pattern of like applications hereto- 
fore made to me, which also, in the main, 
had as their objective the detection of 
gambling in some form. . . . Some years 
ago I instituted the requirement that. . . 
written reports of the results obtained from 
any interception ordered be thereafter sub- 
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mitted to me. . . . These showed some ar- 
rests and fewer convictions and then rarely, 
if ever, for a heinous offense... . It is 
melancholy to behold [our city] rife with 
violence, an admittedly lawless commu- 
nity, its inhabitants no longer safe by 
night or day, in their persons or their 
homes. To be redeemed as part of the 
great American community, its police de- 
partment needs external aid, i.e., a larger 
force, with more pay for the men, and a 
renewed spirit from within... but not 
more wire-taps! 1° 


Overwhelming-danger argument 


Many opponents start by pointing 
out that, given technological ingenuity 
and human nature, we should be in for 
bad trouble with unofficial and illegal 
wire tapping, even if the official and 
legal variety were completely removed 
from our society; and that official and 
legal wire tapping accentuates such 
trouble by stimulating technological de- 
velopment and by teaching more per- 
sons how to wire tap. Even now, ac- 
cording to Charles Grutzner of the New 
York Times: 


Federal wiretapping is nothing compared 
to that of local police and private investi- 
gators across the country. A former law 
enforcement officer told this writer a few 
days ago: “Detectives use wiretaps on 
maybe half of all the important police 
cases in New York, and many use wire- 
taps as a routine thing to pick up leads on 
bookmaking, prostitution and other crimes 
without bothering to get court orders or 
even to let their captains know they’re 
tapping.” Not all police, and certainly 
not all private investigators, limit their use 
of eavesdropped talks to those conversa- 
tions they set out to hear. Blackmail and 
sale of business secrets, though incidental, 
have been found lucrative to crooked op- 
erators.*? 


Even if we could measurably solve 
the problem of unofficial and _ illegal 


10 Jbid., pp. 1, 2. 
11 February 27, 1955. 
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wire tapping, say the opponents, we 
should be in for bad trouble with off. 
cial and legal wire tapping. We may 
thank our lucky stars that the presen 
head of the FBI is a man of integrity 
and no alarmist; but some future head 
of that bureau might not be so scrupu- 
lous and intelligent. The way in which 
a policeman uses his gun can be pretty 
well checked on by the citizens who 
employ him and authorize him to use it 
in guarding public order; the way jn 
which he uses wire tapping can scarcely 
be checked on at all. Nor is it only 
police wire tapping, and the enormous 
amplification of dossiers implied in it, 
which constitute an incalculably large 
threat to the private citizens of a free 
society. Wire-tapping surveillance has 
already been considerably employed, 
more or less legally, in public affairs— 
for example, by a Congressional com- 
mittee and by a governor checking on 
a mayor. 

This “dirty business,” say the op. 
ponents in quotation from the late Jus. 
tice Holmes, is—in quotation from the 
happily quite alive though retired Jus. 
tice Roberts **—“inconsistent with ethi- 
cal standards and destructive of personal 
liberty.” It tends to corrode the morale 
and morality of a free society. Justice 
Hofstadter says: “As evil as an actual 
interception is the fear bred in the mind 
of the average citizen that he may at 
any time become the victim of one.” 
Justice Brandeis said: “The makers of 
our Constitution undertook to secure 
conditions favorable to the pursuit of 
happiness. They recognized the signifi- 
cance of man’s spiritual nature, of his 
feelings and of his intellect. They 
knew that only a part of the pain, 
pleasure and satisfactions of life are 
to be found in material things. They 
sought to protect Americans in their be- 

12 This paper was read before Mr. Owen J. 


Roberts death on May 17, 1955.—Eprror’s 
NOTE. 
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liefs, their thoughts, their emotions and 
their sensations.” Justice Frankfurter 
has warned us: “The contrast between 
morality professed by society and im- 
morality practiced on its behalf makes 
for contempt of law.” And J. Edgar 
Hoover said in 1940: “The discredit 
and suspicion of the + law-enforcing 
branch, which arises from the occasional 
yse of wiretapping, more than offsets 
the good which is likely to come of 
it.”** I appeal from Paul drunk to 
Paul sober! 


DESIDERATA 


My conclusions are simple to state, 
however difficult to apply. I am, in 
considered choice among values and 
among risks, on balance strongly op- 
posed to all wire tappihg—by anyone, 
at any time, for any purpose. Like 
Senator Wayne Morse, I want the 
United States Supreme Court to reverse 
its 5 to 4 decision of 1928 at the earliest 
opportunity, and declare official federal 
wire tapping to be unconstitutional un- 
der the Bill of Rights. In the mean- 
time, I want the Court or the Congress 
to make absolutely clear that all wire 
tapping is illegal, even when practiced 
by the Department of Justice or au- 
thorized by a state. I want prosecution 
of everyone who engages in it, or or- 
ders or allows it. I want the states to 
make wire-tap evidence inadmissible in 
court. 


MINIMAL SAFEGUARDS 


If those desires prove impossible of 
attainment, or are postponed, then I 
want the following minimal safeguards: 

1. Wire tapping should be permitted 
only to federal officials, in cases involv- 
ing treason, sabotage, espionage, or kid- 
naping. (In kidnaping cases, parents’ 


Department of Justice release of March 
1§, 1940, quoted by Senator Wayne Morse, 
“Wiretapping Versus Freedom... ,” Con- 
gressional Record, June 11, 1954, 7610. 
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wires should be tapped only with their 
prior consent.) 

2. The authority to grant permission 
for wire tapping should be vested in one 
federal judge assigned by the Supreme 
Court for a ten-year period for each 
district. 

3. Only the Attorney General should 
be allowed to apply directly to the 
judge for permission to tap a wire. All 
requests for permission should be chan- 
neled through him. 

4. No wire tap should be authorized 
except upon sworn statement of fact 
demonstrating reasonable basis for be- 
lief of actual, as distinguished from po- 
tential, treason, sabotage, espionage, or 
kidnaping. 

5. An application should include the 
names of the suspect and of the tele- 
phone subscriber, and the number of 
people who use the line. 

6. Complete records of all applica- 
tions and approvals should be kept. 

7. Only recordings, sealed and pre- 
served in a central place, should be 
used in evidence. If so employed, all 
recordings made in connection with an 
investigation should be made available 
to the defendant at government expense. 
Irrelevant material that might injure in- 
nocent outsiders should be excised, upon 
agreement between government and de- 
fendant. Recordings should be de- 
stroyed only on court order. 

8. Taps should be authorized for a 
maximum of ninety days, with a ninety- 
day renewal permitted. 

9. Strict penalties should be provided 
for any person tapping a wire illegally, 
and each year a federal grand jury 
should be convened to consider possible 
illegal tapping. 

10. The present provisions of the law 
should remain in effect against any un- 
authorized tapping or disclosure of in- 
formation obtained by tapping, whether 
authorized or unauthorized. 

11. The press and public should be 
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informed by monthly and annual re- 
ports of the number of taps sought for 
each type of case; the number granted; 
the number resulting in prosecution; 
and other pertinent data. 


INDEFEASIBLE RIGHT 


But I am not satisfied with minimal 
safeguards; though not unmindful of 
the risks involved, I want all wire tap- 
ping abolished. I will bear my share of 
the risks involved in such abolition, as 
I have in the past—in peacetime and in 
wartime—borne some other risks for the 
American community and the American 
government, in token repayment of the 
vast debt I owe them and the immeas- 
urable respect I have for them. I will 
gladly bear my share of those risks, not 
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so much in terms of “the nicely calcy. 
lated less and more” of reasons for and 
against as in the last analysis, because 
of commitment by faith to the defense 
and expansion of the grandest political 
achievement I know—the Anglo-Saxon 
principle of justice. In 1765, the elder 
Pitt said: “The poorest man may, in 
his cottage, bid defiance to all the force 
of the Crown.” In 1885, the United 
States Supreme Court said: 


It is not the breaking of his doors, and 
the rummaging of his drawers, that consti. 
tute the essence of the offence [by the gov. 
ernment against a man’s privacies of life]; 
but it is the invasion of his indefeasible 
right of personal security, personal liberty, 
and private property.* 


14 Boyd v. United States, 116 U. S. 616, 630 
(1885). 


Patrick Murphy Malin, LL.D., New York City, has been executive director of the 
American Civil Liberties Union since 1950. He is a former member of the Faculty of 
Economics, Swarthmore College, and was vice director of the Intergovernmental Com. 
mittee on Refugees, London (1943-47), price executive, Chemicals and Drugs Branch, 
‘Office of Price Administration (1942-43), and American director of the International 


Migration Service (1940-42). 
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{Reprinted with kind permission of Commentary, April 1960] 
A CoMMENTARY REPORT—WIRETAPPING: THE Quiet REVOLUTION 
(By Alan F. Westin’) 


In the past 6 years, what can best be described as a civil liberties revolt has 
taken place in America over wiretapping and electronic eavesdropping. Be- 
cause this exploded primarily at the State level and has not—as yet—produced 
congressional action, too few people are aware of the scope of the reforms and 
their fundamental significance for the right to privacy in this country. But not 
all uprisings are fought in the streets with cobblestones or grenades, and the 
cold statistics on wiretapping tell a revolutionary story. Since 1953, 18 States 
have had legislative debates over wiretapping control laws. Of these, four 
nave joined New York in placing official wiretapping under court-supervised 
warrant procedures and outlawing private interceptions. Two States have 
panned all wiretapping, whether done by private detectives or the State police. 
Five States have gone beyond telephone eavesdropping and enacted controls 
on all types of electroric monitoring—by radio, microphone, or electric beam. 
Three States have had judicial rulings which declared wiretapping to be 
illegal under existing laws and have excluded wiretap evidence from State 
trials. One State (Texas) passed a new law excluding wiretap evidence from 
State trials. 7 3 . 

What precipitated this flurry of wiretap legislation? More important, how 
much actual impact is the new legislation having? 

By the 1950’s, privacy from telephone tappers and microphone planters had 
been pressed into a desperate situation. Technologically, a vast breakthrough 
had occurred in eavesdropping techniques: parabolic microphones were con- 
structed which could beam in on conversations from hundreds of yards away: 
resonator radio transmitters the size of match boxes could be planted under a 
table or bed to send conversations to receiving sets a mile away; telephone tap 
connections no longer had to be made by crude splicing of wires but were accom- 
plished by refined induction coil devices (and even by metallic conductor paints 
applied close to the telephone connection and matched to the wall color to 
defy detection) ; tape recorders small enough to fit into a coat pocket were 
invented, as were “television eyes’ small enough to be hidden in a heating duct 
or light fixture, and tiny automatic cameras able to photograph almost in the 
dark with infraray film. 

If these were “Buck Rogers” developments, technically possible but still on the 
drawing boards, there would have been little cause for immediate alarm. But 
in the early 1950's, the American public discovered that every one of the devices 
just described was already in use, and that they were spreading across the Nation 
with cancerous speed. In February of 1955, the news broke in New York about 
a central wiretap station set up by private detectives and able to monitor over 
100,000 lines in the mid-Manhattan area. In the same year, the district attorney 
of Philadelphia released to the press unedited transcripts of telephone taps he 
had made on the lines of Teamster organizers who, he alleged, were out to raid 
the local of another union. In 1954, an investment broker and a private detec- 
tive in Chicago were apprehended in the tapping of the line of a company whose 
purchase the broker was considering. Also in Chicago in 1954, a double wire 
tapping incident was uncovered: a labor racketeer had tapped the phones of 
witnesses who were complaining about him to a Federal grand jury while the 
FBI was allegedly tapping the wiretapper’s phones. Taps by Maryland police 
in bookmaking cases led the Baltimore Sun to attack the “wide open, indiscrimi- 
nate use of wiretapping” in that State. In Las Vegas, Nev., hidden microphones 
were installed by a private investigator at the direction of a newspaper editor 
who wanted to secure proof that prominent gamblers and State officials were in 
connivance, and in the wake of this exposure, it was proved that Nevada’s lead- 
ing brothels made a practice of wiring their rooms to collect useful facts about 
clients, In New Jersey, a State legislative committee found local prosecutors and 
State troopers actively tapping; private eyes in the Garden State were also doing 
a thriving business in the usual divorce and business bases. In California, eaves- 
dropping practices by police and private detectives included microphone installa- 





*Alan F. Westin, a member of Columbia University’s Department of Public Law and 
Government, served as consultant to the Senate Subcommittee on Constitutional Rights 
during its hearings on oe and eavesdropping. Two States have adopted wire- 
tapping statutes based on a model drafted by Mr. Westin. 
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tions which were kept for months on end in the bedrooms of suspects, the bue- 
ging of hotel rooms and tapping of public phones, and the secret filming of movie 
stars at play in their homes. These causes célébres made the front pages of news. 
papers not just in the States concerned but across the country, and were 
paralleled by wiretapping disclosures in Detroit, Mich. Kansas City, Mo.: 
Portland, Oreg., and many other communities. The public learned that wire 
tapping and microphoning were not confined to the “eavesdropping capitals” of 
New York and Washington, D.C., but were nationwide. 

In terms of law, a dangerous impasse had been reached in the early 1950's 
which left citizens shorn of any effective legal protection. Since 1928, when the 
U.S. Supreme Court held that wiretapping was not a violation of the fourth 
amendment (prohibiting unreasonable search and seizure), there had been no 
constitutional limit on wiretapping. To be sure, some States had laws which 
said that wiretapping was forbidden, but the statutes dated mainly from the 
1920's, were often vaguely worded, and proved to be ineffective in covering 
modern wiretap techniques or law enforcement interceptions. 

Down to 1987 attempts either to outlaw or control wiretapping failed to pass 
in Congress, and the Supreme Court finally stepped into the vacuum. In 1937, 
the Court interpreted section 605 of the Federal Communications Act of 1934 as 
forbidding Federal officers (and any other “person”’’) to intercept telephone calls 
and use the evidence in Federal trials. However, section 605, which had origi- 
nally been drafted in 1924 to deal with radio messages, and had never been 
written by Congress with telephone tapping in mind, actually read “inter- 
cept * * * and divulge.” Given this ambiguity, the FBI and a succession of 
attorneys general maintained that tapping itself was legal and that the law only 
forbade using the evidence in court. Federal officers consequently went on 
tapping at their own discretion; whenever they tried to use the evidence in 
Federal trials or whenever taps provided the key lead in an investigation, the 
Federal courts threw the evidence out and ordered new trials. At the same 
time, the Department of Justice, which itself was authorizing wiretaps, had 
after 1940 refused on grounds of “good conscience” to enforce section 605 by 
prosecuting State police or even private tappers. 

By 1955, concern over the problem had gone far beyond professional ciyi] 
libertarians and the editors of liberal weeklies. Two national television net- 
works in 1955 engaged in a race to put out the first drama condemning telephone 
snoopers. Rev. Billy Graham’s organization produced a movie called Wire- 
tapper, showing the religious conversion of a repentant sinner whose presalva- 
tion occupation had been that of a “professional earphones man.” The mass 
media featured exposés of wiretap scandals, and even Daddy Warbucks in the 
comic strip “Little Orphan Annie” learned to his anger that agents of “the 
Syndicate” were tapping his calls. 

Sensitive to this widespread public concern, both Democratic and Republican 
leaders in Congress promised remedial legislation. When one professional wire- 
tapper (temporarily reformed) demonstrated at congressional hearings how he 
could sit in a Congressman’s outer office reading a magazine while he was se- 
cretly recording telephone calls made from the inner office, the newspapers re- 
ported that the committee members were visibly shaken. Prospects for congres- 
tional action seemed high. Yet no law was passed on wiretapping in 1955, and 
none has been passed since. Despite universal dismay at the existing situation 
(even Federal law enforcement officers wanted legislation so that they could use 
wiretap evidence in courts in cases such as that of Judith Coplon), action was 
prevented by a split in Congress among those opposing all wiretapping, those fa- 
voring a court-order law permitting some official interceptions, and those who 
were insisting upon self-administered controls by the Justice Department, 

But the impetus built up between 1953 and 1955, instead of evaporating alto- 
gether, found its way into the States. With local bar associations and American 
Civil Liberties Union chapters as their principal sponsors (and aided in some 
instances by the political influence of that well known libertarian fraternity, 
the Nation’s bookmakers), new wiretap reform laws were passed in State after 
State. These reflect an important shift in the general public attitude toward the 
appropriate balance to be struck between privacy and law enforcement. 

Two basic solutions to the wiretapping problem have been developed in the 
State legislation. In New York, Oregon, Maryland, Nevada, and Massachusetts, 
law enforcement officers are permitted to tap telephones if they can present evi- 
dence before a State judge showing reasonable cause to believe that a crime 
(limited to certain major crimes in some of the laws) has been or is about to 
be committed, and that telephone interceptions are essential to the processing of 
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thecase. The telephone to be tapped must be identified, and a short specific time 

period is allotted for the monitoring. Private persons are clearly barred from 

tapping, With stiff penalties provided, and any wiretap evidence obtained by 
lice in violation of the statute is excluded from the courts. 

The other technique adopted has been to ban tapping entirely. Illinois and 
pennsylvania did this in 1957 by carefully drawn legislation, and with the State 
legislators and Governors fully aware that the laws denied wiretap powers to 
the police. In two other States, Florida and California, the courts have invoked 
existing law and constitutional provisions to preclude all taps and to bar wiretap 
evidence. The Florida District Court of Appeals declared in a 1959 case that it 
was “so deeply concerned with the potential dangers of wiretapping to our Ameri- 
can way of life, to our sacred liberties, and our democratic society, and to our 
concept of fair play,” that it could not avoid declaring that police taps violated 
the Florida constitutional guarantees against self-incrimination and unreason- 
able searches and seizures. In New Jersey, the State supreme court in a 1956 
case noted that a 1930 statute which had rusted unused for 26 years and which 
forbade interception of telephone calls, remained the law of the State even for 
the police. 

The same two patterns have been used in antimicrophoning laws. Maryland, 
Nevada, Massachusetts, and New York permit police recording of room, auto, or 
street conversations under court orders. Illinois forbids it entirely. A Califor- 
nia court gave new life to a 1940 antidictograph law and to the States constitu- 
tional guarantee of privacy when it held in 1957 that a police chief could be en- 
joined from using taxpayers’ money to purchase electronic eavesdropping equip- 
ment. 

How well the court order and total-ban laws have worked is, as might be 
imagined, a matter of debate, though private tapping has without question been 
pushed back from the high tide of the early 1950's. A good many of the Nation’s 
leading private tappers have been tried and convicted. John Broady, the top 
New York entrepreneur, is currently in prison on a 2-to-4-year sentence and was 
disbarred as an attorney. Two other wire-tap cases have been prosecuted in 
New York, and similar action has taken place in Los Angeles, Portland, Chicago, 
and other cities. Along with this, the Department of Justice has begun enforc- 
ing section 605 of the Federal Communications Act against private interceptors. 
Since 1954, there have been seven Federal prosecutions (six convictions, James 
Hoffa acquitted) geographically scattered through New York, Ohio, Louisiana, 
Texas, New Mexico, and Oregon. 

Not that private tappers have vanished entirely. In California, for example, 
under an excellent 1956 law which requires telephone companies to report an- 
nually any wiretaps it finds on its lines, the General Telephone Co. announced 
the discovery of 28 taps in 1 year, and this was only one of several telephone sys- 
tems in the State. Undoubtedly, private tapping continues in the major cities 
where marital cases, business and labor espionage, politieal competition, and 
criminal rivalries provide fat fees for those willing to take a chance. But the 
old, virtually open flaunting of private wiretapping (including ads in the yellow 
pages of the telephone directory offering “telephone monitoring services” and 
“electronic telephone monitoring” by private detectives) is passing away. More- 
over, the former camaraderie between the police and private-eye wiretapping 
experts in many cities has been shattered by the new climate of public opinion. 
In California, the police used to hire private eavesdroppers to do official jobs 
in return for protecting the private eyes in their pursuits; this practice is no 
longer as common as it once was. 

One alarming development at the State level as to private tapping and micro- 
phoning should be noted. In a badly reasoned recent case, the New Jersey 
Supreme Court upheld the right of a subscriber to have his own telephone tapped 
to protect his property. As a result of this case, involving a company which 
had been suffering thefts by employees, the long overdue indictment against 
wiretap professional Bernard Spindel had to be dismissed, since Spindel usu- 
ally eavesdrops in business and personal cases where the telephone subscriber 
or employer gives permission. How dangerous this reasoning is becomes clear 
when we consider it in the context of the growing tendency of business corpora- 
tions to monitor the calls of their employees, place microphones in factory rest- 
rooms to see who is loafing, and even to include concealed listening apparatus in 
the suites of executives so that top management can learn how proposals and 
people were regarded after the committee meeting broke up. Some unions have 
also succumbed to the temptation of omniscience, as in James Hoffa’s employ- 
ment of Spindel to wire his entire headquarters in Detroit. Department stores 
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have been listening in on sales situations “to test their employees’ courtesy,” and 
automobile showrooms have been bugging their offices so that they can learn 
just how much the buyer is willing to pay when the salesman discreetly excuses 
himself and the husband and wife think they are alone in the room. It seems 
clear that the concept of property rights should not be inflated to give the owner 
of a business the right to violate the confidences of his employees or his custom- 
ers in this way. Theft is the concern of the police, and what goes on in the 
washroom, the sales counter, or the vice president’s office should not be made 
the legal property of intrusive owners. 

The situation as to law enforcement activities is more complex, varied, and 
controversial than private wiretapping. No law enforcement officers have yet 
been prosecuted under the total-ban statutes. The Department of Justice gti 
declines to prosecute official wiretappers under section 605, even when State off- 
cials make public disclosure of wiretap records for publicity purposes and not in 
trials, as happened in Philadelphia in 1955. It is highly likely that the Chicago, 
Philadelphia, and Los Angeles police (all in total-ban jurisdictions) stil} tap 
when they feel it essential to a major case. According to informed sources jn 
Chicago, in fact, the reason that the Chicago police never raised an outcry against 
the campaign to ban wiretapping was that they intended to go on tapping under. 
cover in order to secure leads to admissible evidence. For all that, however, 
it is clear that official tapping has declined since the ban, and that the inability 
to use wiretap evidence in court has considerably cut down the eagerness of 
police to “slap a tap on.” 

Since tapping under total-ban laws is undercover, the only data that can be 
gathered are illustrations of particular violations. In court-order States, 
more data is available since records of warrant applications are kept, wiretap 
evidence is presented in court, and police are willing to talk a bit about their 
activities. New York, whose experience with court-order laws is longest, may 
serve as an example here. In 1954 1,135 court orders were obtained by all the 
law enforcement agencies in the State of New York, with a population of 
almost 15 million. Of these 691 came from New York City, where there were 
3,750,000 telephones in use for a population of nearly 9 million. The New 
York City Pclice Department's taps covered 901 lines in 1953 (one warrant may 
cover more than a single telephone); the wiretap surveillance produced 477 
arrests, the great bulk of them in what were termed “morals” cases—mainly 
prostitution and gambling. 

For the New York County district attorney’s office, the yearly average between 
1942 and 1954 had been 70 wiretaps, which amounted to about 3 wiretap orders 
for each 1,000 criminal cases disposed of by the office. The district attorney's 
records show that in 1951, 20 investigations required wiretapping, 81 orders 
were secured from the courts, 57 arrests resulted, and 55 convictions were ob- 
tained. In the 12-year period under discussion, two-thirds of all New York 
County district attorney wiretap investigations (a total of 336) fell into the 
categories of larcency and allied frauds, extortion and blackmail, organized 
gambling, and bribery and official corruption. As for the most serious crimes, 
there had been 17 homicide cases, 13 narcotics cases, and 12 robbery cases. 

More recent figures, supplied to this writer by District Attorney Edward 8. 
Silver, show that in Kings County (Brooklyn), 41 orders were obtained in 1959, 
36 in 1958, 39 in 1957, 29 in 1956, and 58 in 1955, or a yearly average of 41 for the 
past 5-year period. These were for the district attorney’s office and did not 
cover police department wiretap orders in Brooklyn, 

If past experience is a guide, New York policemen will continue not to “bother” 
the courts for a warrant in every wiretap instance, Nevada police will go on 
tapping and “bugging” in vice and fraud cases even though such cases are not 
covered by the court-order statute, and Boston police will continue their active 
wiretapping even if it occasionally violates the new court-order provisions. 
One reason for these activities is the belief of many police forces (not always 
unwarranted) that the local judges may leak news of projected taps to local 
suspects, particularly in cases involving criminal-political tieups. However, 
under the new and tightly drawn laws, prosecutions of police for such conduct 
have begun already. In New York, the disclosure in 1959 of unauthorized 
“personal” police tapping in Brooklyn resulted in the indictment of a deputy 
inspector and two plainclothesmen. The plainclothemsen pleaded guilty; the 
inspector’s trial ended in a hung jury, but he was suspended from the police 
force pending a departmental trial for his wiretapping activities. With courts 
being more circumspect in their granting of warrant applications in New York, 
with top police officials cracking down on the kind of “laissez faire tapping” 
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that ambitious individual policemen and some graft-seeking officers did in the 
early 1950's, and with a public opinion no longer so tolerant of unauthorized 
taps, 1 would suggest that the New York system ‘today is operating fairly close 
to the letter of the law. 

One difficulty in evaluating both total-ban and court-order wiretapping systems 
js that the police, in order to sidestep telephone tapping regulations, can switch 
to wholesale use of hidden microphones in hotel rooms, bars, bedrooms, brothels, 
and autos. After Maryland enacted a telephone tapping court-order act, it was 
disclosed that Baltimore police were switching to Miniphon recorders; the 
Baltimore City Council in 1954 and the State of Maryland in 1959 then passed 
an act requiring warrants for this kind of eavesdropping also. In New York as 
well, electronic eavesdropping was recently added to the techniques requiring 
a warrant, though the new law had to be softened because both Governors Harri- 
man and Rockefeller vetoed stronger proposals. 

On balance, I think much the same can be said for the developing impact of 
new wiretapping and microphoning laws upon State officials as was noted above 
about private eavesdroppers: the situation is much improved but far from 
resolved. Men sworn to uphold the law (even one they consider unwise) will 
generally obey if the community clearly demonstrates that it stands behind the 
law. Before 1953, as surveys unequivocally showed, community sentiment ran 
in favor of official taps at official discretion, not against them. Today, in the 
States which have enacted controls and in many others where legislation is 
under consideration, the trend of community sentiment is in the other direction. 
The most potent method of dealing with recalcitrant police officials is surveil- 
lance by special legislative committees (like the Forbes Committee in New Jersey, 
the Savarese Committee in New York, and the Regan Committee in California) 
which have been active since 1953 and which possess the necessary political 
power to take on law enforcement officials who disregard their legal limitations. 
Other States would do well to follow the example of New York in making these 
committees permanent or else develop a practice of having a subcommittee of 
the State’s judiciary committees in the legislature police this area. Grand jury 
probes such as the 1959 Kings County investigation of illegal tapping by Brooklyn 
police are also essential to effective supervision. The basic point to recognize, 
it seems to me, is that there can be no such thing as a “self-executing” wiretapping 
statute, and little can be acccomplished simply by raising the penalties for viola- 
tion or spelling out in still greater detail a set of regulations for lawful tapping. 
The key to success is constant supervision and enforcement—by police superiors, 
district attorneys, bar associations, newspaper reporters, Governors, civil lib- 
erties organizations, and other opinion-forming elites. 

One further reform I would urge is that all eavesdropping powers be taken out 
of the hands of police departments and lodged entirely in the hands of the district 
attorneys’ offices in the States. The record of the district attorneys’ offices has 
been far superior to that of the police and this shift in jurisdiction would, by 
itself, decrease eavesdropping malpractice. 

Another avenue for protection of privacy should be described. Common law 
and statutory remedies for persons who are the victims of eavesdroppers have 
begun to take solid form as a result of the new atmosphere of the 1950's. For 
example, the West Virginia Supreme Court held in 1958 that a woman could 
recover damages for the action of her landlord in installing a listening device 
in her apartment. The court brushed aside the landlord’s defense that he did 
this to see whether the tenants were respectable, as well as his arguments that 
he did not repeat the overheard conversations to anyone and that the tenant 
could not show any special damages resulting from the eavesdropping. It was 
enough to make out a case for damages, the court held, simply that her “in- 
violate” right of privacy was invaded. “To hold otherwise under modern means 
of communication, hearing devices, photography and other technological ad- 
vances,” the opinion concluded, “would effectively deny valuable rights and 
freedoms to the individual.” Many more States can be expected to reach a 
similar result under existing recognitions of an actionable right of privacy, and 
damage suits against business, union, or social eavesdroppers would provide a 
deterrent in that particularly sensitive area—the pocketbook. In addition, a 
number of the new State statutes create a private right of action for a victim 
against both police officers and private parties who eavesdrop illegally. In 
Pennsylvania, the person whose conversations are tapped is given a right to 
sue the wiretapper and any user of the recordings for “treble damages,” which 
are set by law at a minimum of $100 plus attorney's fees. Illinois provides a 
comparable action against the eavesdropper, his employer or superior, and any 
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landlord or building operator who cooperates in the enterprise. It is no defense 
under any of these statutes that the eavesdropper’s property rights were in- 
volved or that police officials were in pursuit of criminal activity. 

What still remains to be done, however, is to clean up the Augean Stables 
at the national level. Congress niust drop its Hamlet-like indecisiveness and 
enact a tightly guarded court-order system to control FBI wiretapping. This 
would not only be desirable in itself but would also free the Supreme Court 
from the embarrassment of trying to make coherent law out of an inept 1934 
statute. At the same time, it would give the Department of Justice a chance 
to drop its present casuistic habit and play an honorable role once more ag a 
law enforcement agency, including the supervision of State police activities 
where no State controls have been enacted. 

Events also indicate that Congress must take electronic eavesdropping into 
account when it acts. The microphoning employed by congressional committee 
investigators in the celebrated Goldfine episode is only one example of the 
widespread use of microphones, sound equipment, and radio transmitters by 
the FBI, military investigators, narcotics agents, congressional investigators, 
and other Federal officers. The best course would be for Congress to put the 
use of any sound equipment by Federal officers under court-order safeguards. 
Where State and private electronic eavesdropping is concerned, the problem is 
more complicated. Simple eavesdropping by ear or by sound-amplifyng device. 
when done by State officials or private persons, is probably beyond congressional] 
jurisdiction and should be. However, under its primary authority over radio 
waves, Congress could outlaw all private eavesdropping by radio transmitter 
and permit State police to use radio equipment only when a State statute ey. 
pressly authorizes it under warrant safeguards. Such a law would get at the 
most common and the most efficient means of electronic eavesdropping now in 
use. 

How much chance is there that Congress will take action along these lines— 
or any other lines? What with civil rights legislation currently preempting 
Senate attention and a presidential year to make consideration of tricky issues 
less attractive in Congress than usual, acticn may not be taken at this session. 
For the future, one distinct possibility is that Congress will be goaded into action 
by new Supreme Court rulings. The Court has already hinted in a 1957 case, 
Benanti v. U.S., that State statutes authorizing wiretapping may not be valid 
in light of the language in the Federal Communications Act forbidding any 
person to intercept and divulge telephone communications. In February of this 
year the U.S. Court of Appeals for the Second Circuit temporarily stayed the use 
of wiretap evidence in a New York State trial of four persons charged with 
conspiring to blind a woman. In the opinion, Judge Harold Medina noted that 
the division between Federal and State jurisdictions did not require the Federal 
courts “to sit idly by and countenance or acquiesce in persistent and repeated 
Violations of Federal law.” Following this ruling, Manhattan General Sessions 
Judge Irwin Davidson announced that he would refuse to issue any further 
wiretap orders requested by District Attorney Frank Hogan’s office. Judge Da- 
vidson said in a press conference that he agreed wiretapping was an effective 
tool for criminal detection, but that it was “an illegal tool” under Federal court 
decisions and “judges should not be parties to authorizing an * * * illegal 
action.” It remains to be seen which way the court of appeals will rule on the 
merits of the defendants’ motion to enjoin the use of wiretaps in State trials, 
but in all likelihood it is only a matter of time before a number of Federal 
courts of appeals apply the Benanti language and hold State wiretap authoriza- 
tion laws to be in conflict with section 605. If this position is upheld by the 
Supreme Court—and I think it will be if Congress does not act in the mean- 
time—it would produce the kind of pressure upon Congress which could not be 
resisted. Already national associations of State law enforcement officers have 
ealled for congressional action to legalize State systems for wiretapping, and the 
February court of appeals ruling prompted New York district attorneys and 
police representatives to initiate a campaign for congressional approval. 

Even without a Supreme Court ruling to spring the trigger, a new adminis- 
tration might decide to clarify the existing situation. If the same groups which 
pushed wiretap reform laws in the States were to unite behind a national cam- 
paign and were to agree to court-order provisions for Federal law officers, such 
provisions could be enacted. The spearhead within Congress could well be the 
Senate Subcommittee on Constitutional Rights, which has held a series of re 
vealing and useful hearings on wiretapping in the past 2 years, under the skillful 
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direction of its chief counsel, Charles Slayman, Jr., and its chairman, Senator 
Thomas Hennings of Missouri. 

One of the great issues of the American Revolution and one of the greatest 

achievements of American law was the security of the citizen from unreasonable 
search. But history and technology have a way of rendering obsolete what may 
have been a brilliant solution for the decade before last, and this is exactly what 
has taken place in the area of constitutional privacy. When a man’s home was 
truly his castle, and eavesdropping meant only the ear at the open window or 
the peak through the transom, the old formula was meaningful. Now, what the 
Founding Fathers assumed to be physically immune—the private conversation 
within the castle—must be given new legal protection if it is not to be seized 
py marauding eavesdroppers at their will. 
‘On a theoretical plane, there are two alternatives for those who believe that 
the security of conversation needs repair. One approach would be to disregard 
the distinction between written and oral expression, put aside the gravity of the 
suspected crime as a dividing line, and focus instead upon protecting the con- 
stitutional castle once again. Under this approach, any and all conversations 
within the home would be totally immune from private or police eavesdropping ; 
conversations projected outside the home, whether by telephone or in talks on 
the street or in public places, would be subject to police surveillance under 
appropriate warrant safeguards. Some would make the telephone lines a con- 
stitutionally or legislatively protected means of communication by itself. To 
those chilled by the vision of George Orwell’s telescreen in the home, the sanctity 
of the fireplace and the bedroom outweighs the danger of hatching conspiracies 
in a mortgaged shelter, or of using the telephone as a weapon of crime. 

The other alternative, and the one I find more persuasive, is to reaffirm the 
original intent of the fourth amendment. Not all searches and seizures were 
outlawed, we must recall, but only unreasonable ones. Reasonableness was in- 
sured by requiring officers to show a need to intrude because of concrete criminal 
activity and limiting the search to the smallest possible area under the circum- 
stances. The police have always been empowered to read letters addressed to 
anyone and from anyone in files which are seized under warrant. Thus, it is 
not outside traditional justice for the conversations of those who communicate 
with a person reasonably suspected of criminal activity to be subject to a 
search—though the search must be limited in duration, in the number of officials 
permitted to examine overheard conversations, and in the use made of the dis- 
closures. To accept the argument that conversations of innocent persons might 
be overheard as reason for immunizing all telephone or room conversations from 
authorized search is to create an island of absolute privacy which is at variance 
with the American tradition, not in keeping with it. And, not the least im- 
portant argument for the court-order solution is that it has the best chance of 
adoption and successful enforcement, since the adjustment it makes between 
the very real needs of criminal investigation and the privacy of conversation is 
one which police officers could be brought to observe. Those who regard this 
reasoning as demeaning might do well to remember that if they press too far 
in taking important techniques from the police in a nation which has a very 
low tolerance for unresolved major crimes and a long record of approving strong 
police measures, the antieavesdropping tide might well turn and public opinion 
swing back to unsupervised use by law enforcers.’ 

Nations with every bit as much concern for civil liberties as ours do not deal 
with wiretapping by total bans. The national police in Great Britain and both 
federal and provincial police in Canada regularly employ eavesdropping. While 
there has been a wholesome protest lately about some uses of wire-tap evidence 
(as in the giving of transcripts to professional societies for disbarment pro- 
ceedings), majority sentiment in these nations would appear to support proper 
governmental usage. 

Whichever approach emerges from the current debate as the dominant public 
reaction, the most satisfying aspect of the wiretapping revolt of the 1950's is the 





*It is important not to confuse arguments against wiretapping with arguments against 
police graft. No one familiar with wiretapping practices would deny that there are police- 
men who use wiretaps to get the proof with which to shake down bookmakers and prostt- 
tutes or to check to make sure that “cooperating” police are receiving their “fair share” 
of the payment for protected illegal activities. But this collusion would not change even 
if every wiretapper in America ceased tomorrow. It seems to me to make no more sense 
to use graft as an argument against all wiretapping than to say that police should be 
forbidden to follow suspects or should be barred from examining business records because 
some police have used the evidence so obtained for blackmail purposes. 








1964 WIRETAPPING 


proof that Americans value their constitutional privacy too highly to let it ebb 
away before an advancing technology or the forays of official and unofficial ip, 
truders. This is a promising start to what must be the next step—a full-scale 
Federal cleanup in the 1960's and extension of State control laws to 50 Juris 


dictions. When this is accomplished, the tools for protecting privacy in th 
electronic era will be at hand. , 


PART VIII. EXCHANGE OF CORRESPONDENCE Bp. 
TWEEN THE SENATE CONSTITUTIONAL RIGHTs 
SUBCOMMITTEE AND MEMBERS OF THE LEGAL PRO. 
FESSION 


YALE UNIVERSITY Law ScuHoot, 
New Haven, Conn., June 29, 1959. 
Hon. THomMAsS C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights of the Senate Judiciary 
Committee, Senate Office Building, Washington, D.C. 


Dear SENATOR HENNINGS: My views on wiretapping, eavesdropping, and the 
constitutional and related implications of these obnoxious practices can pe 
summarized succinctly. 

1. I think the Supreme Court was wrong in Olmstead v. United States, 277 
U.S. 438, for the reasons adduced by Justice Brandeis and Justice Holmes, | 
think wiretapping violates the fourth amendment, and the admission in a Fed. 
eral prosecution of evidence so obtained violates the fifth amendment. I also 
think the Supreme Court was wrong in On Lee v. United States, 343 U.S. 747. 
The principles relied on by the dissenters in Olmstead seem to me controlling 
in On Lee as well; certainly no constitutional differences can depend on the 
distinctions between various techniques of wiretapping (cf. Goldman vy. United 
States, 316 U.S. 129) or even on the distinction between wiretapping and 
eavesdropping. 

2. The constitutional limitations which I would impose on Federal prosecv- 
tions are, in my judgment, equally applicable to State prosecutions. This means 
of course that I agree with the dissenters in Wolf v. Colorado, 338 U.S. 25, that 
evidence obtained by State officials in violation of the principles embodied in 
the 4th amendment cannot, consistently with the 14th amendment, be utilized 
in a State criminal prosecution. In particular, I associate myself with the 
dissenting opinions of Justice Murphy and of Justice Rutledge. 

3. Because I regard these as problems of constitutional dimension, it is really 
unnecessary for me to pursue them as they are affected by section 605 of the 
Federal Communications Act; but limiting myself for the moment to that stat- 
utory context, I should say that I agree with the Nardone cases, 302 U.S. 379 
and 308 U.S. 338, with Weiss v. United States, 308 U.S. 321, and with Benanti, 
355 U.S. 96, but disagree with Schwartz v. Tewas, 344 U.S. 199. 

4. To protect what I regard as constitutional rights to privacy, I would of 
course adopt the exclusionary rules contended for by dissenters in Olmstead, 
Goldman and On Lee—and as against the States the exclusionary rules con- 
tended for by the dissenters in Wolf. But beyond that I would make these 
activities criminal both on a national level—as when, for example, the facilities 
interferred with are a part of or affect an interstate communications system— 
and also on a local level. And what I have in mind here are criminal sanctions 
which are actually enforced, in marked contrast with those set forth but appar- 
ently honored only in the breach in the Federal Communications Act. In addi- 
tion I would want Federal courts sitting in equity to take a more positive view 
of their authority to restrain unconstitutional State action than that reflected 
in Stefanelli v. Minard, 342 U.S. 117. The Rea case 350 U.S. 214, reflects an 
advance but not one great enough to meet the general problem presented in 
Stefanelli (which is indeed a problem whose resolution of course also depends 
in part on adoption of the dissenting view in Wolf). Finally, I think the Fed- 
eral courts should entertain civil damage actions against State and Federal 
officers who violate these or any other constitutional rights to privacy. To the 
extent that there is any question as to the authority of the Federal courts to enter- 
tain such actions (cf. Collins v. Hardyman, 341 U.S. 651 and Bell v. Hood, 327 
U.S. 678), the deficiencies should be met by amendments of the existing Civil 
Rights Act, and conceivably, at least as to Federal officers, it would be im- 
portant to insure by statute that ultimate pecuniary liability should be imposed 
on the sovereign by whom the defendant officials are employed, whether or not 
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their unconstitutional acts are “authorized” in any conventional agency sense. 
I am grateful for the opportunity of presenting to your subcommittee my views 
on these important and difficult problems. 
Respectfully yours, 
Louis H. PoLuaK. 


Seton HALL UNIVERSITY, 
South Orange, N.J., March 18, 1960. 
Hon. THoMAS C. HENNINGS, Jr. 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


Deak SENATOR HENNINGS: Prof. John C. H. Wu of this faculty turned over to 
me on Wednesday a copy of part 3 of the hearing of the Subcommittee on Con- 
stitutional Rights, containing the memorandum contributed by three graduates 
of Seton Hall University School of Law, on pages 690 to 702. May I take this 
occasion to express the sincere appreciation of all the members of this faculty 
for your kindness in printing the memorandum in full. Naturally each of the 
students, Mr. Accardi, Mr. Litvak, and Mr. Yaccarino are especially pleased. It 
is hoped that their efforts may have been of real assistance. 

Enclosed are copies of the press release concerning the hearing which you may 
wish to have. 

If it would be possible to procure them, at least six more copies of part 3 are 
desired for use in our law library here. There is also the possibility that 500 
reprints of this particular article could be put to good use if they could be ob- 
tained. Can you have your secretarial staff ascertain the probable cost from the 
Government Printing Office and send me further instructions about obtaining 
hem. 

' Your idea of consulting the law schools in the drafting of legislation on this 
important subject is an excellent one. Thank you again for a notable compila- 
tion. 
Sincerely yours, 
MIRIAM THERESA ROONEY. 


[For release Mar. 21, 1960, from Dean M. T. Rooney, Seton Hall University School of Law, 
Newark, N.J.] 


Three Seton Hall University School of Law graduates, class of 1959, Joseph 
§. Accardi, Michael I. Litvak, and Thomas L. Yaccarino, contributed an exten- 
sive memorandum on wiretapping to the U.S. Senate Committee on the Judiciary 
hearing, held pursuant to Senate Resolution 62, 86th Congress, lst session. The 
essay, which was prepared for their law school course in legal writing, is printed 
in full on pages 690 to 702 of part 3 of the hearing of July 9, 1959, which has 
just been released by the Government Printing Office. Senator Hennings, chair- 
man of the Subcommittee on Constitutional Rights, had requested the assistance 
of the law schools in drafting appropriate legislation. Prof. John C. H. Wu 
of Seton Hall Law School responded by submitting the joint work of the three 
students. 

Joseph Accardi is a graduate of Irvington, N.J. High School, Seton Hall Col- 
lege, and Seton Hall Law School. 

Michael Litvak also graduated from Irvington High School. He received his 
college degree from Rutgers University, and his law degree from Seton Hall. 

Thomas Yaccarino graduated from Neptune, N.J. High School, spent a year 
at Pennington Preparatory School, earned his bachelor of arts degree at the 
University of Maryland, and his law degree at Seton Hall. 

All three passed the October 1959 bar examination and were sworn in as mem- 
bers of the New Jersey Bar in January 1960. 


NOVEMBER 30, 1959. 
JosePH N. WELCH, Esq., 
Harwich Port, Mass. 


Deak Mr. WELCH: I have just returned from California where I was con- 
ducting public hearings for another subcommittee of which I am chairman. 
I am delighted to know that the Senate Constitutional Rights Subcommittee 
may hear you sometime during the week commencing Monday, December 14, 
1959, giving your views on the constitutional issues and public policy questions 
raised by present-day use of wiretapping and electronic eavesdropping. 

Be assured that the subcommittee and I are happy to schedule your appear- 
ance On any day convenient for you. Charles H. Slayman, Jr., chief counsel 
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of the subcommittee, has invited my attention to Cape Cod transportation dig. 
ficulties during the wintertime. Consequently, we wish to be completely 
cooperative and hear you on a day that will cause you the minimum of dig 
comfort. 

Needless to say, we have received and are receiving considerable testimony 
supporting the desirability of wiretapping by law-enforcement offic ers—local 
State, and Federal—to detect the commission of all crimes or of selected seriong 
felonies. Such proposals include a request that the Federal Government by 
Statute specifically permit State and local authorities to use wiretapping gs 
they see fit; such a proposal is advanced to counteract the alleged effect of the 
Benanti decision. Control of wiretapping activities is suggested by two meth. 
ods: court authorization to wiretap or approval by some law-enforcement of. 
ficia the district attorney or nationally, by the Attorney Genera] of 
the United States. As you know, there is little or no control of electronje 
eavesdropping and surreptitious recording of sounds and conversations wher 
telephone wires are not physically tapped. 

Perhaps you will wish to comment on all these situations. But I want yo 
to know that you should feel free to emphasize those matters you consider 
most important. 

Again, with kind regards and appreciation for various suggestions you haye 
made in the past, I want you to know that I look forward with a great deal of 
pleasure to hearing you in person before the subcommittee. Incidentally, Rae 
burn Green—my law partner and your old classmate—has been recovering from 
a serious accident suffered a while ago. 

If there is anything the subcommittee can do to help in your arrangements 
please do not hesitate to let me know immediately. 

Cordially, 





TuoMas C. HENNINGS, Jr., Chairman. 


HARWICHPORT, MAss., December 9, 1959, 
Hon. THOMAS C. HENNINGS, Jr., 
U.S. Senate, Committee on the Judiciary, 
Washington, D.C. 

My Dear SENATOR HENNINGS: I greatly appreciated your writing me at 
such length as you did under date of November 30. 

I now find that I have two television programs to do between now and 
Christmas, with the result that it just is not possible for me to manage a 
trip to Washington during December. 

I tell this to you with some sadness, since I consider this invitation of yours 
a flattering one, and the subject matter of such interest and importance that 
it comes close to being a civic duty on my part to respond. 

But I find myself unable to do so for reasons that are quite beyond my 
own control. 

With every good wish for the holiday season. 

Sincerely, 
JOSEPH N. WELCH. 


NOVEMBER 24, 1959, 
Mr. Frank S. Hogan, 
District Attorney, County of New York, 
New York, N.Y. 

DEAR Mr. HoGan: This is to alert you that the Senate Constitutional Rights 
Subcommittee intends to resume public hearings on the subject of wiretapping 
and eavesdropping for 2 days or so during the week commencing Monday, 
December 14, 1959. 

If you are still interested in testifying before the subcommittee, please let 
me know and I shall try to work out the exact date for our mutual convenience. 

I am taking the liberty of sending you enclosed one copy each of the materials 
published to date by the subcommittee in the course of our study of the subject 
of wiretapping and eavesdropping. As soon as the printed record of the hearing 
held in July (at which District Attorney Ed Silver testified), and its appendix, 
are available, I shall send them to you immediately. 

Sincerely, 
CHARLES H. SLAYMAN, JY., 
Chief Counsel and Staff Director. 
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District ATTORNEY OF THE CoUNTY OF NEw YorK, 
New York, N.Y., December 8, 1959. 
Hon. CHARLES H. SLaYMAN, Jr., 
Chief Counsel and Staff Director, 
committee on the Judiciary ,U.S. Senate, Washington, D.C. 

Deak Mr. SLAYMAN: Please excuse the delay in acknowledging your kind letter 
of November 24. I had hoped that I could make arrangements to be in Wash- 
ington on Monday or Tuesday of next week to testify before the Senate Consti- 
tutional Rights Subcommittee but I find that I am unable to do so. 

If the subcommittee plans additional hearings, I do hope that you will give 
me another alert. 

J appreciate very much your thoughtfulness in sending me copies of the mate- 
rial published to date by the subcommittee and would welcome the balance of the 
record when available. 

With kindest regards. 

Sincerely, 
FRANK S. HoGAn. 


DECEMBER 10, 1959. 
Hon. FRANK S. HoGan, 
District Attorney of the County of New York, 
New York, N.Y. 

Deak Mr. HoGan: Thank you for your letter dated December 8, 1959. 

Jam sorry that you will not be able to be a witness before the Senate Consti- 
tutional Rights Subcommittee when public hearings are resumed on wiretapping, 
eavesdropping, and the Bill of Rights during the week commencing Monday, 
December 14, 1959, but I understand that this is an extremely busy period for 
you. Perhaps the subcommittee will have an opportunity to hear you at some 
time in the future. We do expect to continue our study with public hearings 
during 1960. Of course, after we have obtained substantial representation of 
yarious points of view, we will not seek to go on and on, merely building a cumu- 
lativerecord. Iam sure you understand. 

With kind regards, I am 

Sincerely yours, 
CHARLES H. SLAYMAN, Jr., 
Chief Counsel and Staff Director. 


OFFICE OF THE DISTRICT ATTORNEY OF KINGS CouUNTY, 
Brooklyn, N.Y., December 3, 1959. 
Hon. THOMAS C. HENNINGS, JR., 
US. Senate, Washington, D.C. 


Deak SENATOR: First, I hope this letter finds you well. 

Iam sure I needn’t tell you of my interest in trying to get a bill through the 
next session of Congress in connection with wiretapping by law-enforcing agen- 
cies. The kind of bill that I am interested in is a bill which would amend the 
Federal Communications Act to permit States, like New York, where a court 
order is necessary, to permit wiretapping on an affidavit setting forth sufficient 
facts warranting the district attorney to say that he has reasonable grounds 
tobelieve he would get evidence of criminal activity. 

I have some idea of what bothers you in this connection and I would like the 
opportunity of sitting down with you and talking with you about it. 

What Congress will do at its next session will vitally affect law enforcement. 

I wonder if you would arrange such a conference. I’d appreciate it very 
much. 

With all good wishes, 

Very sincerely, 
EpWARD S. SILVER, 
District Attorney, Kings County. 
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DECEMBER 10, 1959, 
Hon. Epwarp 8S. SILver, 
District Attorney, 
Brooklyn 1, N.Y. 


Deak Mr. Sittver: Thank you for writing me under date of December 3, 1959, 
offering to confer with me further about your views on wiretapping. 

Your cooperation is appreciated. 

The Senate Constitutional Rights Subcommittee is resuming public hearj 


| 
| 


mB 


in connection with its study on wiretapping, eavesdropping, and the Bill of | 


Rights, during the week commencing Monday, December 14, 1959. I have a nup. 
ber of additional commitments on my time in the near future so I do not ge 
when I could schedule a conference with you. However, I shall let you knoy 
when I believe it will be mutually convenient for us to get together again, Jp 
the meantime, of course, do not hesitate to send me your additional views jp 
writing; I shall be happy to examine them and include them, if appropriate 
in the printed record of the forthcoming hearings. Incidentally, there has bee) 
a delay at the Government Printing Office, so we have not yet received the fing) 
printed record of the hearing held in July, at which you testified; when we rm 
ceive our copies from the GPO, we will send you copies for your own use jp. 
mediately. 

Thank you again for your interest and help to the subcommittee in reaching 
an understanding of one of the points of view about wiretapping and eaves. 
dropping. 

Sincerely yours, 
THOMAS C. HENNINGS, JR., Chairman, 


OFFICE OF THE DISTRICT ATTORNEY OF KINGS CoUNTY, 
Brooklyn, N.Y., December 14, 1959, 
Hon. THoMAS C. HENNINGS, Jr., 
Chairman, Committee on the Judiciary, Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 


Dear SENATOR: I appreciate your taking the time to write me concerning the 
wiretapping problem. 

As a former prosecutor, you have a clearer understanding of the problems of 
the district attorney than other of your brother Senators. I know, too, how 
concerned you are with preserving the constitutional rights of our citizens 
which we have won only after a long fight. I know, too, that we must be ever 
watchful lest we impair these very important basic democratic principles, 

I shall not burden you with a long exposition. The position of the district 
attorneys is quite simple: First, it must be clear that we, too, are vitally con- 
cerned with the civil rights of our citizens. We sincerely feel that consistent 
with those rights, law-enforcement agencies should have the right to tap wires 
if that right is so limited as not to be in anyway a danger to these civil rights, 

For over 20 years, the district attorneys in the State of New York have had 
the right to tap wires if they could show the court by a sworn affidavit that they 
had sufficient facts on which to base the statement that they have reasonable 
grounds to believe that if they were given the right to tap a specific wire that 
they would get evidence of criminal activity on the part of the person whose 
wire is tapped. 

Twenty years of experience in the largest State in the Union has not produced 
one incidence where the district attorneys have overstepped this right. We 
want it only because we are convinced beyond all doubt that if we did not have 
the right, our difficult fight against crime, particularly organized crime and 
racketeering, would be seriously hampered. 

This limited right which we seek can be procured by an amendment to sec- 
tion 605 of the Federal Communications Act, excepting wiretapping from the 
conditions above stated, under that section. 

Frankly, I have never heard a sound argument against it. Imaginary ills 
have been set forth but those arguments have disappeared in the light of actual 
experience of two decades in our State. 
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Please be free to call upon me or write me for any data you might want in 
connection with this subject. 
May I take this opportunity to wish you a year of well-being and accomplish- 
_ Very sincerely, 
Epwarp S. SILver, 
DIstRICT ATTORNEY, Kings County. 


OFFICE OF THE DISTRICT ATTORNEY OF K1nGs CounrTY, 
Brooklyn, N.Y., March 24, 1960. 
CuarLtes H. SLAYMAN, Jr., Esq., 
Chief Counsel and Staff Director, Committee on the Judiciary, U.S. Senate, 
Senate Office Building, Washington, D.C. 


Deak CHARLES: Please excuse the delay in answering your letter of March 1 
which arrived here on March 10. I was away attending the Conference of the 
National District Attorneys’ Association in Miami Beach and got back last 

ht. 

Tinks for sending me two copies of part 3 on “Wiretapping, Eavesdropping, 
and the Bill of Rights.” I would like very much to have copies of this sent to 
the district attorneys of New York State, the police commissioner of New York 
City, the superintendent of State police, the crime commission in New York 
State, and the executive committee members of the National District Attorneys’ 
Association. If I sent you such a list, could you have this part 3 sent to them? 

I know it is not your function but the prosecutors are greatly frustrated by 
the fact that Congress has done nothing up until now to change section 605 of 
the Federal Communications Act to permit wiretapping on court order showing 
that those whose wires we wish to tap are engaged in criminal activities. It 
ismy decided opinion, and I am sure I speak for all of the prosecutors through- 
out the country that if nothing is done soon by Congress, we will witness the 
largest legal jail break that ever occurred. A number of district attorneys in 
New York State have been enjoined from proceeding in many serious cases if 
part of the evidence is as the result of wiretapping. 

Again thanks for your letter, and with kindest regards, 

Sincerely yours, 
Ep SILver, 
District Attorney, Kings County. 


SENATE CONSTITUTIONAL RIGHTS SUBCOMMITTEE, 
Washington, D.C., June 3, 1959. 
WuitnEY NortH SEyMovR, Esq., 
Simpson, Thacher & Bartlett, 
New York City, N.Y.: 


Would appreciate knowing if you are available to testify in near future in 
Washington before Senate Constitutional Rights Subcommittee on fundamental 
constitutional issues and public policy involved in present-day wiretapping and 
electronic eavesdropping? If so, what dates do you prefer? Subcommittee is 
continuing study begun last year. Your cooperation is welcomed. 


CHARLES H. SLAYMAN, Jr., 
Chief Counsel. 


Simpson THACHER & BARTLETT, 
New York, N.Y., June 4, 1959. 
Hon. CHARLES H. SLAYMAN’ Jr., 
Chief Counsel, Senate Constitutional Rights Subcommittee, 
US. Senate, Washington, D.C. 


Deak Mr. SLAYMAN: Replying to your telegram of June 38, it would be rather 
dificult for me to plan to come to Washington at this time. If you hold 
further hearings in the fall and would like to hear from me, I will do my 
best to meet your convenience. 
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However, I think I should say that I am not really expert in the probien, 
of the regulation of wiretapping and electronic eavesdropping within Feder) 
jurisdiction. My interest has been almost entirely limited to work in No 
York State where, through the civil rights committee of the State bar ASgo- 
ciation, we have tried to eliminate illegal (that is, unauthorized) Wiretap. 
ping and eavesdropping. As you know, in New York pursuant to the State 
constitution we have legislation permitting the issuance of ex parte orders On 
application of public authorities to tap identified wires for limited periods 
time. My main interest has been in trying to make sure that the Public 
authorities always resorted to orderly procedure instead of bypassing jt by 
unauthorized wiretapping or eavesdropping. We have made pretty good Prog. 
ress in the legislative field, although there are still several loopholes because 
of vetoes of legislation by Governors Harriman and Rockefeller. 

If I come down, I could talk a little about this subject if you wish, although 
Iam not sure it is within the area of your interest. 

With kind regards. 

Sincerely yours, 
WHITNEY NORTH SEymovr, 


NOVEMBER 20, 1959, 
WHITNEY NorTH SEYMOUR, Esq,, 
Simpson Thacher & Bartlett, 
New York, N.Y. 

DeaR Mr. SeyMovr: This is in further reference to my conversation with 
you in the Hotel Peabody last week, during the southern regional meeting of 
the American Bar Association, and our exchange of communications early jy 
June of this year, concerning the invitation of the Senate Constitutiong 
Rights Subcommittee to you to testify in person and give the subcommittw 


the benefit of your opinions in relation to the continuing study of the gub | 


committee on wiretapping, eavesdropping, and the Bill of Rights. 

As the schedule is shaping up, the subcommittee intends to hold public 
hearings in Washington during the week commencing Monday, December 
14, 1959. Therefore, this is to renew the invitation of the subcommittee tp 
you to testify at your convenience during the period indicated. 

As I told you in Memphis, Senator Hennings is interested in hearing you 
expressed views on the relationships among wiretapping and electronic eaves. 
dropping and recording of sounds and conversations, crime detection and 
law enforcement, and protection of rights of privacy and freedoms and liber. 
ties safeguarded by the Federal Bill of Rights. It is understood that it wil 
be made clear that you are expressing your own views rather than those of 4 
particular law firm, legal committee, or bar association. 

Obviously, I hope that you will be able to come to Washington to testify 
before the subcommittee next month. 

With kind regards, Iam 

Cordially, 
CHARLES H. SLAYMAN, Jr., 
Chief Counsel and Staff Director. 
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AMERICAN BAR ASSOCIATION, a 
New York, N.Y., December 3, 1959. 
Pit dae L ) iciary, Subcommittee 
Hon. a H. a Staff Director, Committee on on aor, iary, 
z stutione Ss. Se », Washi on, D.C. 
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With in . . " + tow T 
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THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK 
42 WEST 44TH STREET 


REPORT OF THE SPECIAL COMMITTEE ON WIRETAPPING 
AND EAVESDROPPING LEGISLATION 


This Committee was appointed by the President, pursuant tp 
a resolution passed at a Stated Meeting of the Association op 
January 15, 1957, to study and make recommendations to the 
Association with respect to wiretapping, eavesdropping and the 
admissibility of evidence obtained by illegal eavesdropping o 
wiretapping. At the time of the Stated Meeting, three bills were 
about to be introduced before the New York state legislature 
pertaining to these matters.1,The Committees on the Bill of 
Rights and on Criminal Courts, Law and Procedure had made 
conflicting recommendations concerning these bills. 

The three bills were subsequently passed by the legislature 
and vetoed by the Governor. Thereafter amendments of the 
vetoed bills were introduced, passed by the legislature and 
approved by the Governor, and they became effective on July 1, 
1957- 

Thus our Committee primarily concerned itself with the ade. 
quacy of these new laws.? 


Editor’s Note: These reports were approved at the Stated Meeting of the Aso- 
ciation on January 21, 1958. 

1 Senate Bill Int. No. 283, Print No. 283, whith would have amended the Civil 
Practice Act to prohibit the use of evidence obtained by eavesdropping. 

Assembly Bill Int. No. 387, Print No. 387, which would have amended the 
Penal Law with respect to eavesdropping and wiretapping, by adding a new article 
entitled “Eavesdropping.” 

Assembly Bill Int. 389, Print No. 389, which would have amended Section 813 (2) 
of the Code of Criminal Procedure with respect to court orders authorizing wire 
tapping, and which would have extended the coverage of that section to all forms 
of eavesdropping by instrument. 

2 Briefly, the three new laws effect the following: 

(a) Chapter 881 adds Article 73, entitled “Eavesdropping,” to the Penal Lav. 
Eavesdropping is defined in terms of a person who (1) without authority of sender 
or receiver by means of instrument overhears or records a telephone or telegtaph 
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THE SCHEME OF THE NEW LAWS 


Under the new laws, interception of telephone conversations 
by means of instrument without the consent of sender or receiver, 
either by a civilian or by a law enforcement officer without court 
order, is a felony: as to the civilian because he is guilty of eaves- 
dropping (Penal Law, Article 73) and as to the law enforcement 
oficer because such interception is specifically prohibited (Code 
of Criminal Procedure, Section 813-b). 

Overhearing or recording conversations other than telephonic 
ones by means of instrument, without permission of a party to 
the conversation, under the new laws is forbidden to civilians 


communication; or (2) not being present overhears or records a conversation by 
instrument, without consent of a party to the conversation; or (3) not being a 
member of a jury, records or overhears its deliberations by instrument. Persons 
who aid, authorize, employ, procure or permit others to “eavesdrop” are also guilty 
of “eavesdropping” (Section 738). “Person” is defined to include a subscriber to 
any telephone or telegraph service involved, but to exclude a law enforcement 
officer “while acting lawfully and in his official capacity in the investigation, detec- 
tion or prosecution of crime” (Section 741). An exemption is provided for the “nor- 
mal operation” of a telephone or telegraph corporation and the “normal use of 
the services and facilities furnished” by it (Section 739). Eavesdropping is consti- 
tuted a felony (Section 740). Possession of eavesdropping instruments with unlaw- 
ful intent or knowledge of such intent is constituted a misdemeanor for one not 
previously convicted of any crime, otherwise a felony (Section 742). Provisions are 
also included in the law intended to insure the secrecy of telephone and telegraph 
communications (Section 743); to require that telegraphic or telephonic eaves- 
dropping be reported to law enforcement authorities (Section 744); and to preserve 
the secrecy of applications for and orders authorizing eavesdropping (Section 745). 

(b) Chapter 879 amends Section 813-a of the Code of Criminal Procedure, 
which authorizes the issuance of ex parte orders for telegraphic or telephonic inter- 
ceptions, to require the judge issuing the order to satisfy himself of the existence 
of “reasonable grounds” (“to believe that evidence of crime may be thus obtained”’) 
for the granting of the application. The maximum effective period of such an 
order, unless extended, was reduced from six to two months. 

Chapter 879 also adds a new Section 813-b to the Code of Criminal Procedure. 
This section makes interception of a telephonic communication by a law enforce- 
ment officer without consent of the sender or receiver and without court order 
a felony. 

(c) Chapter 880 adds Section 345-a to the Civil Practice Act. This section makes 
evidence obtained by eavesdropping, or by unlawful interception of a telephonic 
communication by a police officer, “‘and evidence obtained through or resulting 
from information obtained by any such act,” inadmissible in any civil action, pro- 
ceeding or hearing, but admissible in any disciplinary trial or hearing or in any 
state or local administrative action, proceeding or hearing. (The section is silent 
on the admissibility of such evidence in criminal actions and proceedings; such 
evidence is admissible under existing law.) 
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since it constitutes eavesdropping, but is permissible for the law 
enforcement officer while acting in his official capacity, since he 
is excluded from the category of persons covered by the eaves. 
dropping law (Penal Law, Article 73). 

Evidence illegally obtained by either civilian or law enforce. 
ment officer, under the statutory scheme, is inadmissible in ciyj] 
actions, proceedings or hearings, but is admissible in criminal] 
trials, disciplinary trials or hearings or in any administrative 
action, proceeding or hearing of any state or local government 
agency (Civil Practice Act, Section 345-4). 


CONSIDERATIONS WEIGHED BY THE COMMITTEE 


This Committee has accepted the premise that wiretapping, 
“bugging,” and all other forms of secret overhearing—or eaves. 
dropping—are basically undesirable. Apart from law enforce. 
ment, they should have no place in our society. We accept the 
arguments asserted by law enforcement officials that such devices 
are, in certain situations, essential weapons against crime, but 
the use of those weapons should, to the extent practicable, be 
stringently supervised by the courts. 


WIRETAPPING 


The amendment to the Code of Criminal Procedure making 
wiretapping without court order by law enforcement officers a 
felony (Sec. 813-b) is, therefore, on balance, a desirable one. It is 
not clear, however, that it will deter illegal wiretapping, since it 
will be extremely difficult to enforce. We should note in passing, 
however, that no evidence has been presented in the course of 
the thorough investigation of wiretapping during the past two 
years that law enforcement officers have wiretapped without 
court order. 

We would prefer to see a legislative scheme which spelled out, 
for the guidance of the judge in passing upon applications for 
wiretap orders, those areas of crime in which orders should be 
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rmitted and those in which they should not. As a corollary, we 
believe that the judge considering applications for wiretap orders 
should be provided with some legislative yardstick to enable him 
to relate means to ends; if a serious crime is involved a wiretap 
on a public telephone might be justifiable, where for a minor 
crime on an incidental basis it would not. We recognize, how- 
ever, not only that the problems of drafting legislation to provide 
such guidance are formidable, but that this Committee is pos- 
sessed of no authority to proceed in that direction. 


“BUGGING” AND OVERHEARING BY ELECTRONIC DEVICES 


The present law draws a clear line between wiretapping and 
various other types of ‘“eavesdropping,” including those utilizing 
electronic devices. While interceptions of any sort are forbidden 
tothe civilian without appropriate permission from a participant 
in the communication, law enforcement officers are permitted to 
intercept any such communication other than by telephone or 
telegraph without court order, so long as they are intercepted in 
the course of official duties. 

It has recently been disclosed in the public press that law 
enforcement officers of the Transit Authority have maintained 
electronic eavesdropping devices, for a considerable period of 
time, to eavesdrop on proceedings of one of the unions of subway 
employees. Much criticism has been directed at the use of eaves- 
dropping devices under the circumstances. For present purposes 
it is unnecessary to determine whether this eavesdropping was 
technically outside of the limitations of the present statute. That 
is presently made to depend on the purpose for which the eaves- 
dropping was conducted, that is, whether it was for the purpose 
of enforcing the law. However that may be, this episode indicates 
that there are circumstances where it would not be a hardship on 
public officers to require them to get a court order before using 
electronic devices for protracted eavesdropping. 

Law enforcement officers have heretofore argued that such a 
requirement would interfere with the normal course of law 
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enforcement. This argument has been based primarily upon the 
need to use such devices in the course of hot pursuit. We haye 
been and are impressed by the difficulty of obtaining court orders 
in connection with such cases. However, it is now evident that 
public officers also use such devices over long periods of time 
where it would be no handicap at all to require that orders be 
obtained. 

While the matter needs detailed study and there may be prac. 
tical considerations affecting the proper period of time, it seems 
to us that it would be reasonable to require law enforcement off. 
cers to get court orders where eavesdropping is to be maintained 
over any appreciable period of time. Our suggestion would be 
that where such equipment is maintained for an appreciable 
period (that is, one going beyond that required in the course of 
hot pursuit) an ex parte order should be obtained. 


ADMISSIBILITY OF EVIDENCE 


This Committee believes that, ultimately, the most appropri- 
ate deterrent to illegal eavesdropping and wiretapping is to ren- 
der them ineffective by making their product valueless. The prin- 
cipal value of eavesdropping and wiretapping in the past has been 
to develop evidence. If such evidence is made inadmissible, the 
use of such methods to develop the evidence will be discouraged. 

The new Section 345-a of the Civil Practice Act renders evi- 
dence “obtained by” and “evidence obtained through or result- 
ing from information obtained by” eavesdropping or wiretap- 
ping by law enforcement officers without court order inadmis- 
sible in civil actions, proceedings and hearings. 

This Committee recommends that the Association support the 
extension of the prohibition to all criminal actions and proceed- 
ings, and to all hearings, administrative or otherwise. Thus under 
no circumstances could evidence obtained by eavesdropping or 
wiretapping in violation of law be used as the basis of an order 
or judgment in law or a determination in a hearing. 

The prohibition of the use of such evidence is necessary, not 
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only to discourage violations of law in obtaining evidence, but 
also to assure that the courts and the administrative tribunals of 
our State are not demeaned by the use of such evidence. Justice 
rises no higher than its instruments, and if the evidence which 
leads to the judgment is tainted, the judgment itself is tainted. 

The prohibition against admissibility of such evidence re- 
quires some qualification. 

In certain crimes, such as extortion, blackmail, eavesdropping, 
and illegal wiretapping by a law enforcement officer, evidence of 
the fact of an illegal interception or evidence of the subject mat- 
ter of an illegal interception, or both, may be essential in order 
to establish that the crime charged was committed. To prohibit 
its admission in such cases would prevent enforcement of the law. 

The Committee has studied the recent (December 9g, 1957) 
decision of the United States Supreme Court in Benanti v. United 
States, the implications of which will undoubtedly be the subject 
of further litigation. Pending clarification of those implications, 
the Committee feels that the New York legislature should take 
action to eliminate abuses under the New York law, rather than 
leaving the matter for ultimate and perhaps long deferred deci- 
sion by the Supreme Court.® 

We therefore propose the following resolutions for adoption 
by the Association: 


RESOLVED, that The Association of the Bar of the City of New York supports 
the amendment of Section 345-a of the Civil Practice Act to read as follows: 


“8345-a. Eavesdropping evidence inadmissible. 

Evidence obtained by any act of eavesdropping, as defined in section seven 
hundred thirty-eight of the penal law, or by any act in violation of section 
eight hundred thirteen-b of the code of criminal procedure, and evidence 


3 One member of the Committee, Harris B. Steinberg, feels that the Benanti 
case clearly indicates that wiretapping by state officers pursuant to state court 
orders granted under the authority of the New York Constitution and Section 
813(a) of the Code of Criminal Procedure is illegal and constitutes a criminal vio- 
lation of Section 605 of the Federal Communications Act. He feels that this is 
a fortiori a further ground for adopting the recommendation of this Committee to 
the effect that illegally obtained wiretapping evidence should be inadmissible in 
criminal cases, but he also feels that all wiretapping evidence procured under state 
court orders is illegal. 
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obtained through or resulting from information obtained by any such act, 
shall be inadmissible for any purpose in any hearing, or any civil or criminal] 
action or proceeding, provided, however, that in any criminal action or pro- 
ceeding in which an essential element of the crime charged is an act of 
eavesdropping as defined in section seven hundred thirty-eight of the pena] 
law or an act in violation of section eight hundred thirteen-b of the code 
of criminal procedure, or the use or attempt to use information obtained as 
a result of any such act, then such information or evidence obtained by any 
such act shall be admissible in evidence.” 


RESOLVED, that The Association of the Bar of the City of New York favors 
legislation which would require ex parte orders in connection with the use 
of equipment for eavesdropping by law enforcement officers where the equip- 


ment is to be maintained for any appreciable period of time. 


Respectfully submitted, 


SPECIAL COMMITTEE ON WIRETAPPING 
AND EAVESDROPPING LEGISLATION 


WHITNEY NORTH SEYMOUR, Chairman 


ERNEST ANGELL GEORGE G. GALLANTZ 
ARNOLD BAUMAN HARRIS B. STEINBERG 
VINCENT L. BRODERICK FIFIELD WORKUM 


January 21, 1958 
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THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK 
42 WEST 44TH STREET 


REPORT OF THE COMMITTEE ON THE BILL OF RIGHTS 


The Committee on the Bill of Rights has been particularly 
concerned with eavesdropping of confidential communications 
between attorney and client, whether done by a private individ- 
ual or by a law enforcement officer. 

The Committee recommends that Section 353 of the Civil 
Practice Act be amended to read as follows: 


“8353. Communications between attorneys and clients not to be disclosed. 

An attorney or counselor at law shall not disclose, or be allowed to disclose, 
a communication, made by his client to him, or his advice given thereon, 
in the course of his professional employment, nor shall any clerk, stenog- 
rapher or other person employed by such attorney or counselor, or any 
person who obtains without the knowledge of the client evidence of such 
communication or advice, disclose, or be allowed to disclose, any such com- 
munication or advice.” 


Section 354 states how the privilege may be waived. 


The Committee also proposes that a new statute be enacted as 
a part of the unconsolidated laws. This proposed statute should 
read as follows: 


“An attorney or counselor at law shall not disclose, or be allowed to dis- 
close, a communication, made by his client to him, or his advice given there- 
on, in the course of his professional employment, nor shall any clerk, sten- 
ographer or other person employed by such attorney or counselor, or any 
person who obtains without the knowledge of the client evidence of any 
such communication or advice, disclose, or be allowed to disclose, nor shall 
the client be compelled to disclose, any such communication or advice given 
thereon in any disciplinary trial or hearing or in any administrative action, 
proceeding or hearing conducted by or on behalf of any state, municipal or 
local governmental agency or by the legislature or any committee or body 
thereof. Evidence of such a communication made by a client to his attorney 
or counselor at law, or of the advice given by the attorney or counselor 
thereon, obtained through the attorney or counselor or any clerk, stenog- 
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rapher or other person employed by him, or through any other person who 
obtains without the knowledge of the client such evidence, and evidence 
obtained through or resulting from information so obtained, shall not be 
disclosed by any state, municipal or local governmental agency or by the 
legislature or any committee or body thereof.” 


This proposed legislation is not intended to, and in our opin. 
ion does not, prevent an attorney, under settled principles of law, 
from disclosing client communications in controversies involving 
or arising out of the attorney-client relationship itself. 

The reason for these proposals is that the Committee does not 
think anything should be done with respect to section 353 which 
might conceivably weaken the effectiveness of that statute. The 
proposed amendment would merely add to the present section 
language intended to prevent persons who obtain evidence of a 
communication between a lawyer and a client, without the per- 
mission of the client, from testifying as to that communication, 
regardless of whether or not evidence was obtained in violation 
of any criminal statute. Evidence of a conversation between an 
attorney and his client obtained by means of a lawful wiretap or 
bugging by a law enforcement officer should be excluded just 
as readily as such evidence when obtained in violation of the 
penal statutes. 

It was also determined that the language of the new proposed 
statute dealing with disclosures to the legislature and to admin- 
istrative bodies should be, insofar as practicable, the same as the 
language of section 353 so that cases under section 353 would be 
precedents under the new proposed statute. 

The second sentence of the proposed statute is directly aimed 
at the situation which arose in the case of Lanza v. New York 
State Joint Legislative Committee on Government Operations, 
3 N.Y. 2d g2 (1957). If it is passed, it would make the policy of the 
legislative and executive branches of the government one of not 
disclosing any communication made by a client to his attorney 
or the advice given by the attorney, unless evidence of the com- 


munication or advice had been obtained with the knowledge of 
the client. 
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The first sentence of the proposed legislation follows the lan- 
guage of the amended Civil Practice Act section and makes it 
applicable to committees of the legislature and administrative 
podies. The Committee feels that the second sentence alone might 
imply that the legislative and administrative arms of the govern- 
ment had a right to obtain evidence of communications between 
a lawyer and his client, since the evidence was to be kept secret. 
The Committee feels that the same policy which applies to 
receipt of these communications in evidence by a court should 
likewise apply to the receipt for any purpose of evidence of a 
communication between an attorney and a client by the legisla- 
tive and administrative branches. 

The Committee on the Bill of Rights proposes the following 
resolutions for adoption by the Association: 


RESOLVED, that The Association of the Bar of the City of New York supports 
the amendment of section 353 of the Civil Practice Act to read as follows: 


“8353. Communications between attorney and client not to be disclosed. 

An attorney or counselor at law shall not disclose, or be allowed to dis- 
close, a communication, made by his client to him, or his advice given there- 
on, in the course of his professional employment, nor shall any clerk, sten- 
ographer or other person employed by such attorney or counselor, or any 
person who obtains without the knowledge of the client evidence of such 
communication or advice, disclose, or be allowed to disclose, any such com- 
munication or advice.” 


RESOLVED, that The Association of the Bar of the City of New York supports 
the enactment into law of the following section, to be added to the uncon- 
solidated laws: 


“Communications between attorney and client not to be disclosed. 

An attorney or counselor at law shall not disclose, or be allowed to dis- 
close, a communication, made by his client to him, or his advice given there- 
on, in the course of his professional employment, nor shall any clerk, sten- 
ographer or other person employed by such attorney or counselor, or any 
person who obtains without the knowledge of the client evidence of any 
such communication or advice, disclose, or be allowed to disclose, nor shall 
the client be compelled to disclose, any such communication or advice given 
thereon in any disciplinary trial or hearing or in any administrative action, 
proceeding or hearing conducted by or on behalf of any state, municipal or 
local governmental agency or by the legislature or any committee or body 
thereof. Evidence of such a communication made by a client to his attorney 
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or counselor at law, or of the advice given by the attorney or counselor 
thereon, obtained through the attorney or counselor or any clerk, stenog. 
rapher or other person employed by him, or through any person who 
obtains without the knowledge of the client such evidence, and evidence 
obtained through or resulting from information so obtained, shall not be 
disclosed by any state, municipal or local govenmental agency or by the 
legislature or any committee or body thereof.” 


Respectfully submitted, 


COMMITTEE ON THE BILL OF RIGHTS 


KENNETH W. GREENAWALT, Chairman 


ERNEST ANGELL HYMAN N. GLICKSTEIN 
WALTER E. BEER, JR. E. DOUGLAS HAMILTON 
OLIVER C. BIDDLE LEONARD M. LEIMAN 
EASTMAN BIRKETT WALTER MENDELSOHN 
VINCENT L. BRODERICK GAVIN MILLER 

ROBERT L. CARTER JOHN F. B. MITCHELL, JR. 
EDWARD N. COSTIKYAN TELFORD TAYLOR 
WILLIAM A. DELANO JOHN W. G. TENNEY 


GEORGE T. TOWNLEY 
January 21, 1958 
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PART X. INFORMATION REGARDING WIRETAPPING IN 
THE UNITED KINGDOM 


4. EXCHANGE OF CORRESPONDENCE BETWEEN THE SENATE CON- 
STITUTIONAL RIGHTS SUBCOMMITTEE AND THE DEPARTMENT OF 
STATE 

U.S. SENATE, 
COMMITTEE OF THE JUDICIARY, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
February 12, 1960. 

Mr. WILLIAM B. MAcomBeEr, 

Assistant Secretary for Congressional Relations, 

Department of State, Washington, D.C. 


DeaR Mr. MaAcomper: The Senate Constitutional Rights Subcommittee is 
continuing a study of wiretapping, eavesdropping, and the Bill of Rights, and 
from time to time has noted the interest in the same or related subjects in other 
countries. 

We would appreciate your assistance in obtaining accurate information about 
a current official inquiry being made by the British Government. Recently, 
when I inserted several newspaper articles and editorials into the Congressional 
Reeord (vol. 106, Congressional Record (daily edition), No. 6, Thursday, Jan. 
14, 1960, pp. 444-445), I referred briefly to current British interest in wire- 
tapping. Earlier, the Senate Constitutional Rights Subcommittee had reprinted 
the 1957 report by the Committee of Privy Councilors “appointed to inquire into 
the interception of communications,” presented to Parliament by the Prime 
Minister, October 1957; that report is reprinted in our study materials: ‘“Wire- 
tapping, Eavesdropping, and the Bill of Rights,” part 2, hearing, May 22, 1958, 
at pages 459-499. Mr. Gordon Walker refers to that report in his parliamentary 
debates, House of Commons, December 16, 1959. 

Would it be possible for you to obtain answers to the following questions and 
transmit any other pertinent information? 

1. Whom did the Home Secretary, Richard A. Butler, appoint to the new 
“committee of inquiry’? 

2. What is the official title of this new committee? 

3. Whom has Prime Minister Harold Macmillan appointed to the “wider 
inquiry” to be conducted by “a royal commission” to “review the constitutional 
position of the police and in particular their relationship with the public”? 

Your cooperation will be appreciated. 

Sincerely, 
THOMAS C. HENNINGS, Jr., Chairman. 


DEPARTMENT OF STATE, 
Washington, March 15, 1960. 
Hon. THOMAS C, HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, U.S. Senate. 

DEAR SENATOR HENNINGS: In my letter to you of February 18, 1960, I told 
you that the Department of State would request from our Embassy at London 
the information regarding wiretapping in the United Kingdom, which you asked 
for in your letter of February 12, 1960. We have now had a report from the 
Embassy, and I am happy to enclose the following : 

(1) London dispatch No. 2813. 

(2) Report of the Committee of Privy Councilors appointed to inquire 
into the interception of communications, 

(3) Press clippings regarding wiretapping. 

If any further information is required on this subject, I shall be glad to be 

of assistance to you. 
Sincerely yours, 
WILLIAM B. MAcoMBER, JYr., 
Assistant Secretary. 
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B. LONDON DISPATCH ON WIRETAPPING AND RELATED MATTERS, 
FEBRUARY 26, 1960 


{Foreign Service dispatch ] 
MARCH 3, 1960, 
Dispatch No. 2813 
From: American Embassy, London. 
To: The Department of State, Washington 
Reference: Department instruction A—551, February 15, 1960, and Embassy 
dispatch 2762, February 26, 1960. 
Subject: Wiretapping and related matters. 

The information set forth in the following paragraphs is designed to answer 
questions 2 through 4 of the instruction under reference. It is based on conver- 
sations with Mr. Critchley, secretary of the royal commission on the police, and 
Mr. Lloyd-Thomas, secretary of a departmental committee established by the 
Home Secretary and the Secretary for Scotland on January 5, 1960. 

The royal commission on the police was set up before the debate on wiretapping 
which took place in the House of Commons last December. Incidents occurring 
over the past 2 years had made Parliament and the public conscious of the need 
for a study of the place of the police in the British governmental system. 

Charges and countercharges of corruption between the local police and the local 
authorities who employed them have emphasized the fact that the police with the 
exception of the London metropolitan police are not accountable to the Central 
Government or to Parliament. Several recent charges of police manhandling 
have raised questions of remedy and control. (For example the House was 
concerned when it learned that in one case local authorities paid a man to drop a 
suit against a constable who threw him over a hedge but did not discipline the 
officer on whose conduct they cast doubt by having settled out of court.) The 
rise in traffic violations has increased the friction between ordinary citizens and 
the police. Members of Parliament have found that they are not in a position to 
protect the interests of their constituents in such cases because the Home Secre- 
tary refuses to answer questions involving local constables on the ground that 
the local police do not come under his authority. 

Accordingly, the Government appointed a royal commission on the police last 
fall. Its terms of reference were purposely made rather narrow and were drawn 
to exclude police powers and procedures. The commission was directed 

“To review the constitutional position of the police throughout Great Britain, 
the arrangements for their control and administration, and, in particular, to 
consider 
(1) the constitution and functions of local police authorities; 

(2) the status and accountability of members of police forces, including 
chief officers of police; 

(3) the relationship of the police with the public and the means of insur- 
ing that complaints by the public against the police are effectively dealt 
with ; and 

**(4) the broad principles which should govern the remuneration of the 
constable, having regard to the nature and extent of police duties and respon- 
sibilities and the need to attract and retain an adequate number of recruits 
with the proper qualifications.”’ 

Subsequently, the royal commission has not been asked by the Home Secretary 
to look in the question of wiretapping which was debated in the House of Com- 
mons on December 3 and 16. When he was asked in Parliament about the pro- 
priety of a policeman listening in at the suggestion of the telephone subscriber on 
a telephone extension to the subscriber’s conversation with a man suspected of 
murder, Mr. Butler held that this did not constitute wiretapping in the usual 
meaning of the word and that no warrant from him was required. His view was 
supported by the majority of the House 

Although the royal commission on the police has not been asked to examine the 
problem of wiretapping, they could do so without exceeding their terms of refer- 
ence. The secretary of the commission expressed his personal view that the 
commissioners may decide to consider the question because of the strong public 
interest in it, even despite the fact that a study of wiretapping was made by a 
committee of privy councilors as recently as 1957 It did not expect that the 
commissioners would decide whether to add this question to their list of subjects 
for study before next fall. They are now busy writing an interim report on 
police pay which will be submitted in September or October. The final report of 
the commission will probably not be finished before the summer of 1961 

As a result of the parliamentary debate the Home Secretary and the Secretary 
for Scotland, however, did appoint a departmental committee to consider a special 
problem which was highlighted by the December parliamentary debate 
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The case which set off the debate had involved a doctor in Reading who had 
had an affair with a married woman who was one of his patients. She committed 
suicide but before taking her life wrote to the general medical board—the disci- 
plinary board for the medical profession—charging the doctor was unfit for 
medical practice. After her death from an overdose of sleeping pills, the police 
investigated the possibility that the doctor had provided her with the tablets 
and had been an accomplice to her death. On the basis of their investigations, 
which included listening in on a telephone conversation, they concluded there 
was no ground for criminal prosecution. The general medical board, however, 
instituted hearings against the doctor and subpenaed the police investigators 
to give evidence including the transcript of the telephone conversation. When 
asked whether the police could properly give such evidence the Home Secretary 
ruled that there was no reason for claiming crown privilege—the right of the 
State to refuse to give evidence on the ground it would be contrary to the 
national interest to do so. However, since it is generally considered that evidence 
derived by wiretapping should not be submitted as evidence in court, the submis- 
sion of a transcript of a conversation to a professional disciplinary board 
raised questions which the Home Secretary believed justified a special study. 

Accordingly a committee of three prominent justices—Viscount Simonds, Lord 
Justice Morris, and Lord Thomson—was appointed on January 5, 1960. They are 
instructed “to consider to what extent and subject to what conditions subpenas 
(or, in Scotland, citations) should be issuable to secure the attendance of wit- 
nesses and the production of documents before disciplinary tribunals; and in 
particular to consider whether subpenas should be issuable to secure the pro- 
duction before such tribunals of evidence obtained by police officers in the course 
of criminal investigations ; and to make recommendations.” 

The secretary of the committee has informed the Embassy that the committee 
is now holding hearings. He does not expect that they will complete their 
report until the summer. 

There is submitted as enclosure 1 the report of the committee of privy coun- 
cilors appointed to inquire into the interception of communications of October 
1957. It is suggested that this report be sent to the Senate Subcommittee on 
Constitutional Rights as of possible interest. It provides the most authoritative 
review of British theory and practice regarding wiretapping presently available. 

There is also submitted as enclosure 2 a list of the members of the royal 
commission on the police 

Epwarp T. LAMPSON, 
First Secretary of Embassy 
(For the Ambassador). 


C. MEMBERS OF ROYAL COMMISSION ON THE POLICE 


Rt. Hon. Sir Henry Willink, Bt., V.C. 

J. C. Burman, Esq. 

Lord Geddes of Epsom, C.B.E. 

W.I. R. Frazer, Esq., Q.C. 

Dr. Arthur Goodhart, K.B.E., Q.C. 

C. Leslie Hale, Esq., M.P. 

H. A. Hetherington, Esq. 

J.G. 8. Hobson, Esq., O.B.E., T.D., Q.C., M.P. 
Hon. Lt. Gen. Sir Ian Jacob, K.B.E., C.B. 

J. W. Macfarlane, Esq. 

Mrs. Margaret Richardson. 

Sir James J. Robertson, O.B.E. 

Mrs. Kathleen Ryder-Runton, 

His Honor Judge Owen Temple Temple-Morris, Q.C. 
Sir George Turner, K.C.B., K.B.E. 


D. SELECT BRITISH NEWSPAPER ITEMS REGARDING TELEPHONE 
TAPPING IN THE UNITED KINGDOM 


{Daily Telegraph, Dec. 3, 1959] 
TELEPHONE TAPPING 


Despite the firm stand taken by the Postmaster General in the House of Com- 
mons yesterday, it is still not clear that the Fow case and the Marrinan case are 
not equally covered by the recommendations on telephone tapping set out in the 
Birkett report and accepted by the Government in 1957. The report says: “.n 
no circumstances should material obtained by interception be made available to 
any body or person whatever outside the public service.” In both cases inter- 
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ception took place, and in both cases the material obtained was made available 
to a body outside the public service. In the case of Mr. Marrinan, that body 
was the bar council, and in that of Dr. Fox it was the general medical council, 
So far the parallel is exact. 

But there is, as Mr. Bevins pointed out, an important difference. In the 
Varrinan case, the telephone was tapped without the knowledge of either party 
to the conversation. In the Fo# case, it was tapped with the consent of a lady 
who became a witness. It is, therefore, possible to argue, as the Postmaster 
General did, that this was not a situation in which the police were acting on their 
own responsibility. Had they done so, it is certain that they should have sought 
the authority of the Home Secretary. But the point which was not clearly 
brought out in the parliamentary exchanges yesterday is whether the materia] 
so obtained should properly have been made available to the general medica} 
council. It seems evident that it should not. 

Two principles were established by the investigation which followed the Mar. 
rinan case: Telephone tapping is always disagreeable, but sometimes necessary, 
The report sought to limit the powers of the police in using this method of obtain- 
ing evidence, as well as the use made of it once obtained. There may be diver- 
gence of opinion about the propriety of acting without ministerial consent if one 
of the parties to the conversation consents. But does action in such circum- 
stances set the police free to make the material so obtained available outside the 
public service? 


[Daily Telegraph, Dec. 3, 1959] 


SPEAKER RULES AGAINST BREACH OF PRIVILEGE—COMMONS STORM: GOVERNMENT 
ACCUSED ON POLICE “LISTENING IN” CASE 


(By our own representative) 


WESTMINSTER, Wednesday.—The Speaker, Sir Harry Hylton-Foster, was under 
heavy fire from opposition leaders in the House of Commons today after refusing 
to rule that a prima facie case had been disclosed of breach of privilege by the 
Government. 

The complaint arose as a result of a newspaper report about the intercep- 
tion by the police at Reading last April of a telephone conversation in which 
Dr. K. M. Fox, who was struck off the medical register last week, took part. 

Earlier, in reply to a series of questions about phone tapping, Mr. Bevins, 
Postmaster General, insisted that neither he nor the Home Secretary, Mr. Butler, 
were involved in this case. The other party concerned, Mrs. Monck-Mason, gave 
permission to the police to listen on the switchboard in her shop. 

[The conversation occurred 3 days after the death of one of Dr. Fox’s patients, 
which the police were investigating. A police stenographer listened in to, and 
recorded, the conversation. ] 

After questions, Mr. Lipton (Labor, Brixton) told the Speaker that the Times 
today stated: “It was made clear in Government quarters that no warrant was 
issued by the Home Secretary to Reading police to organize the interception.” 
He submitted that the answer to the question should be “made in the House, 
and not made the subject of a deliberate press release.” 

The Speaker replied that whether this view was right or wrong, it did not 
amount to a point of order. He went on to call a business motion in the name 
of the Prime Minister. 

OUT OF ORDER 
Opposition dissatisfied 


Labor members took the ruling with ill grace showing their dissatisfaction by 


murmurs of “oh.” After a moment’s hesitation, Mr. Paget (Labor, Northamp- 
ton) suggested: “Does it amount toa point of privilege.” 
The Speaker replied that the matter of privilege had not been raised. “Strictly 


Mr. Paget’s question was out of order as I had called the Prime Minister.” 
Cheered by his back-benchers Mr. Gordon Walker, opposition spokesman on 
home affairs, exclaimed that if there was a point of privilege it should not be 
blocked by the fact that the Prime Minister had been called. 
The Speaker replied that this would not in any event be the right moment 
to raise a privilege issue. It should have been raised before he embarked on 
public business by calling the Prime Minister. 
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MR. BUTLER’S METHOD 
Responded by nod 

Arguing that the point could be raised “now or not at all,” Mr. Bevan, Deputy 
Leader of the Opposition, protested: “You called on the Prime Minister who did 
not respond.” 

Strained tempers momentarily dissolved in an outburst of laughter as with a 
disarming smile Mr. Butler explained: “I have learned a due sense of modesty 
over the last year. When the Prime Minister is not present I incline my head 
slightly toward the Speaker. 

“T did so in the manner I have used for the past 4 years. I did therefore 
respond.” 

After further argument the Speaker announced: “I retreat from the impos 
sible position I took up and permit the matter to be raised.” 


SEARCH FOR NEWSPAPER 
Mr. Paget holds port 

When Mr. Lipton formally submitted the matter to him as one of privilege the 
Speaker pointed out that the rules required that the newspaper should be 
produced. To Mr. Lipton’s dismay, he refused to accept a cutting, insisting 
that he must have the whole newspaper and not a “fragment.” 

The situation turned to comedy as Mr. Paget resourcefully took command of 
the situation. Amid uproarious laughter from both sides of the House he 
ealled to Mr. Lipton in a stage whisper “Get the newspaper.” 

Mr. Lipton scuttled out of the Chamber while Mr. Paget staved off a final 
negative ruling by addressing a series of comments to the Speaker. While 
he was doing so a copy of the newspaper was brought in. 

It was passed along the Front Bench to Mr. Gaitskill and Mr. Gordon Walker. 
With their heads together they scanned the pages looking for the passage quoted. 

They had just found it when Mr. Lipton rushed into the Chamber with 
another copy. Members laughed and cheered as he advanced towards the 
Chair with a newspaper in each hand. 

With a broad smile the Speaker asked Mr. Paget: “Have you ceased to address 
me?” Mr. Paget bowed and sat down. 


NO BREACH 
Speaker's ruling 

Giving his ruling the Speaker pointed out that it did not go to the question 
of whether or not the conduct disclosed involved, in the view of the House, a 
breach of privilege. It went to the question of whether or not a prima facie case 
was disclosed. He ruled that no breach was disclosed. 

Mr. Bevan pointed out that there were precedents for Speakers asking to be 
allowed to consider a matter without prejudice and report to the House the 
following day. The Speaker replied that he did not wish to avail himself 
of that facility. 

Amid continuing hubbub, Mr. Gordon Walker asked if to guide the House 
on a novel point the Speaker would give reasons for his ruling. He said the 
alleged breach was not against the newspaper but against the Government. 

The Speaker said he did not consider that it served the interests of the House 
for the Chair to give reasons for its rulings. If this was done, some form of 
irregular debate usually arose. 

“The House has its remedy. It can discipline the Chair when the Chair is 
wrong.” <A substantive motion could be put down about his decision. 


CLARITY ESSENTIAL 

Wr. Gaitskell’s point 

Mr. Gaitskell persisted: “I am sure you don’t wish to put us in the position 
of putting down a motion.” There was a possibility of the Government having 
committed a breach of privilege. As that might be an issue between the two 
sides it was important that absolute clarity should prevail. 

The Speaker replied emphatically: “Of course I don’t want a motion on the 
order paper in criticism of the Chair. The Chair is a mere servant of the 
House and it wants the House to give its decision general approval. 
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“Tf I had thought that the matter was not clear I would have asked the indul- 
gence of the House for reflection. As I understand it, what is said is that there 
was a Government statement which, in fact, gave the answer to a question in 
advance. 

“All that I have said is that that does not disclose to me a prima facie 
breach of privilege. If the House thinks it is, the House can argue about it in 
another context.” 


[The Guardian, Dec. 3, 1959] 
LISTENING IN 


The Reading case raised in questions in the House of Commons yesterday 
and to be raised again today—poses two separate issues. One is whether 
the police were justified in listening in to Dr. Fox’s conversation; the other 
is whether they were justified in supplying to the General Medica! Council the 
material they obtained by listening in. On the first point, it has to be remembered 
that this was not strictly speaking an instance of “tapping” a telephone. Dr, 
Fox’s line was not subject to the continuous monitoring that, quite rightly, is 
forbidden in the absence of the Home Secretary’s written approval. In this 
case a single conversation was heard, with the consent of one party to that 
conversation. The objections to continuous “tapping” are many— not least, that 
it is indiscriminate, that it puts into the hands of the police and others a great 
deal of incidental information which they may be tempted to use, and that the 
meaning of whatever is heard needs to be carefully sifted and can often be 
ambiguous. If misinterpreted it can appear to incriminate innocent people. 
Listening to a particular conversation for a particular purpose can also have 
dangers, but they are fewer than with continuous tapping. In the Reading case 
the police asked, in the performance of their duty to investigate the circumstances 
of a suicide, to listen to a particular conversation. This can hardly be said 
to be more objectionable than when a police officer, investigating a crime, listens 
behind a screen in a room at the invitation of the house occupier. What he hears 
still needs to be sifted carefully before it is accepted as evidence—and, indeed, 
the courts may very properly reject it. But the listening in is a legitimate 
act on the part of the police. 

The Birkett Committee of Privy Counsellors said in 1957 that no transcript 
of a tapped telephone should ever be handed over to a private body or person. 
That was and is accepted by the Government. Probably the committee would 
have said (if specifically asked) the same about evidence acquired by the police 
through other forms of eavesdropping. To hamper police investigation with 
artificial rules is wrong; but the use of their material is another matter. The 
police may feel a strong urge to hand over the material in the public interest toa 
professional body, but it is most doubtful whether they are justified in doing so. 
Domestic tribunals such as the disciplinary committee of the General Medical 
Council do not have such strict rules as the courts for the admissibility of evi- 
dence. Consequently the accused—as an individual is when a disciplinary body 
can deprive him of his professional calling—is not fully protected. 


[The Guardian, Dec. 3, 1959] 


CoMMONS DRAMA WortTHY OF TV—PHONETAPPING, PRIVILEGE—AND No NATURAL 
BREAK 


SPEAKER IN A STORM 
By our parliamentary correspondent 


If television had been let into the House of Commons yesterday it would have 
made its fortune. The storm that gathered round the new Speaker—the first 
he has had to face since he took office—had a central interlude of high comedy 
with strong visual content It not only talked, it moved. 

The plot was serious enough. It had two themes, starting with telephone 
tapping and ending with a charge that a Government Department had com- 
mitted a breach of parliamentary privilege. There was also some persistent 
questioning of the Speaker himself on his handling of the rather complex 
occasion. 
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It all began with Mr. Lipton’s question on the telephone interception at Read- 
ing, to which the new Postmaster General, Mr. Bevins, replied that it was nothing 
to do with him since the woman concerned gave the police permission to listen 
jn on her line. He did not consider it a case within the scope of the Birkett 
Committee recommendation that nothing obtained by tapping should be passed 
to anybody outside the public service 

Mr. Gordon-Walker (who is “shadow” Home Secretary and was a member 
of the Birkett Committee) did not accept this. Mr. Silverman mentioned that 
it seemed hard on the person at the other end of the line if only one party gave 
such permission, and Mr. Bevins insisted that there was absolutely nothing the 
Post Office could do about it. 


The fun begins 


Then the fun started. Mr. Marcus Lipton, the energetic member for Brixton, 
raised a point of order by quoting a piece in the Times on the Reading case, 
beginning: “It was made clear in Government quarters yesterday.” It was a 
bad thing, and damaging to the dignity of the House, for a Government depart- 
ment to tell things to the newspapers before it told them to the Commons. That 
was Mr. Lipton’s point, and he was sticking to it in one way or another, through 
thick and thin. 

But not on a point of order. It was not one, he was dryly informed by the 
Speaker, who went on to call a formal motion in the name of the Prime Minister. 
“What about privilege?’ demanded Mr. Paget, coming to Mr. Lipton’s rescue. 
Too late, said the Speaker. He had ealled the Prime Minister. 

The opposition protested that a moment’s thought was needed before raising 
a matter of privilege, and the Speaker should not have blocked this reasonable 
period of cogitation by calling the Prime Minister, who, Mr. Bevin pointed out, 
did not respond anyway. 


Vodest Mr. Butler 


It would have been wonderful if he had responded, for the Prime Minister 
was not in the Chamber. The leader of the House was standing in for him, and 
Mr. Butler now took the limelight with a gesture so self-deprecating and charm- 
ing that the whole play stopped for a moment in sheer wonder at it. 

Mr. Butler assured Mr. Bevan that he had responded when the Prime Minister 
was called. He had learned ‘a due sense of modesty in the last 4 years” and 
had inclined his head in the way he normally did. He scarcely felt it his 
place, so he was implying, to stand up and give a restoration bow 

But the Speaker, it was complained by an excited opposition, had called him 
without resuming his own seat after denying the point of order, so there was no 
chance of raising the point of privilege. Sir Harry, in television parlance, had 
failed to provide a natural break. He conceded this in the end and allowed the 
point to be put, and the scene then changed from rather conventional drama to 
swift-moving comedy that would not have disgraced a Marx brothers film of the 
vintage years 

Mr. Lipton was asked to produce this public print that had been mentioned, 
and after scrabbling about in his pockets he eventually presented the Speaker 
with a cutting. “Nota fragment,” said the Speaker, with a lawyer’s distaste for 
anything less than the whole document. 

“Get the paper” 

Utterly taken aback, Mr. Lipton looked wildly around him for inspiration. 
“Get the paper,’ Mr. Paget hissed in a stage whisper that must have startled 
the pigeons on the palace roof. Off loped Mr. Lipton at speed, out through the 
swing door behind the sergeant at arms. And into the Chamber, along some 
nysterious grapevine, Came a copy of the Times, handed along the front bench 
by way of Mrs. Braddock, over the gangway, and so to the opposition front 
bench 

Then, looking more like Groucho Marx than ever, back sped Mr. Lipton with a 
second copy of the newspaper. The circulation of the Times on the opposition 
benches can never have been higher. A frantic search for the relevant paragraph 
now took place, with Mr. Gordon-Walker flapping the newspaper at full spread 
in tront of him like some busy city man in an underground train 

Somebody challenged the propriety of this, and we seemed likely to be landed 
With a complication of privilege, indeed, but Mr. Lipton resolved the situation by 
advancing upon the Speaker with, this time, the document complete. 
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“T now,” said the Speaker more drily than ever, “have the paper.” He ruled 
at once that there was no prima facie breach of privilege, resisting pressure 
from Mr. Bevan to put off his decision until today, and from Mr. Gordon. 
Walker to give his reasons. This greatly pleased the Government side, but it 
moved Mr. Gaitskell to some words that sounded so sharp as to carry us right 
into the third act—drama again. “Don’t you ever intend to give reasons for 
your decisions?” he demanded. 

Specialist’s view 


Mr. Charles Pannell, a Labor specialist on procedure, endorsed Mr. Bevan's 
suggestion that the Speaker had scarcely given himself enough time for judg. 
ment. That, said Sir Harry, was also a matter for him to decide. 

Mr. Gaitskell took the view that the speed and certainty of the Speaker's 
decision implied very clear reasons for it, and he thought the House ought to 
have the benefit of these. Sir Harry persisted in his view, however, that it was 
not in the best interests of the House for the Chair to give reasons for its rulings. 
when they might lead to irregular debates. He had needed no time to reflect, 
because he considered it clear that here was no prima facie case. 


OPPOSITION MOTION UNLIKELY 
By our parliamentary staff 


Although it will shock some members ultrasensitive on the privileges of Par- 
liament the Speaker's ruling on the point of privilege raised is only an acceptance 
of the situation that has existed for a long time. 

It is an everyday occurrence for journalists to use their initiative in obtaining 
information which will later appear in parliamentary answers. The publication 
of such information is so common that to rule it a breach of privilege would be 
inconceivable 

What was being contended yesterday, however, was not that the newspaper 
concerned had committed a breach of privilege but that the Government might 
be guilty of it in making a disclosure ahead of the parliamentary answer. 
What the “Times” actually said was that it was made clear in Government quar- 
ters yesterday that no warrant was issued by the Home Secretary. 
fact, was only part of the information given in the House. 

Althongh the opposition and the opposition front bench in particular put the 
new Speaker through the stiffest gruelling that he has so far had in the House 
there is no doubt that he retains a great deal of sympathy among Labour Mem- 
bers. Not all of them yesterday approved of the rough treatment. 

The opposition is unlikely to follow up the incident with an official motion. 
This would be the only step possible if they still wish to challenge the Speaker's 
ruling, but so serious a step would not be a thing for even the most militant 
opposition to undertake lightly. 

The question of the telephonetapping, which gave rise to the privilege question, 
will again appear at question time today when Home Secretary will be answer: 
ing Mr. William Griffiths, Mr. David Ginsburg, and Mr. Marcus Lipton on various 
aspects of the Reading case. 

It is plain from the Postmaster General’s answers that the Government will 
continue to insist on the purest distinction between telephone calls intercepted 
by the police when neither party to the call is aware of it and those intercepted 
when one of the parties cooperates in the interception. 


This, in 


[The Times, Dec. 3, 1959] 
OFFICIAL EAVESDROPPING 


The Privy Councilors who, 2 years ago, inquired into the practice of telephone- 
tapping recommended that this objectionable but occasionally necessary form 
of detection should be most stringently regulated. The majority recommended 
in particular that it should be used only under a warrant issued in individual 
cases by a Secretary of State: that its use should be limited to the investigation 
of espionage and of serious crime, where other methods had failed or would 
be unlikely to succeed; and that the information acquired should be most rigor 
ously confined to the purposes which convinced the Home Secretary that it was 
right to issue the warrant in the first place. The Government accepted the report 
and undertook to tighten the procedure accordingly. Yet the case which was 
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jnconclusively explored in the House of Commons yesterday appears on the face 
of it to blow to bits these carefully framed conditions. Something has gone 
badly wrong. 

As the Postmaster General was chiefly occupied yesterday in explaining that 
it is no affair of his, the House will expect the Prime Minister or Home Secretary 
to give a proper and not an evasive account today. It appears that the record 
of this telephone conversation was made by the police in the course of their 
inquiries into the circumstances of a woman's death at Reading; that the call 
was put through to a certain doctor at the request of the police who eavesdropped 
from a private switchboard in the house from which the call was made; and 
that these arrangements had the consent of the caller. There was, therefore, 
no interception of the public telephone system. The woman who made this call 
later gave evidence about it to the disciplinary committee of the General Med- 
ical Council before which the doctor was charged with infamous conduct in a 
professional respect (which was not of a criminal nature). Police witnesses 
were called and their transcript of the conversation read over. There could be 
no clearer case of the fruits of this means of detection not being confined to the 
purpose for which it was obtained. 

Whether the police were justified here in employing this form of collusive 
eavesdropping (the occasional necessity for it, as in cases of blackmail, may be 
admitted) is not a question on which it is easy to form an opinion from such 
facts as are known. Much more serious is the almost casual way in which the 
evidence turned up at professional disciplinary proceedings. The disciplinary 
committee of the G.M.C. is a statutory body with many of the features of an 
ordinary court, including the power to subpena witnesses. It would seem that 
the police have no choice but to disclose such information before a statutory tri- 
bunal of this kind or at the trial of an action in a civil court if called upon 
to do so—unless a claim of crown privilege is allowed. It goes against the 
grain to recommend any extension of the exercise of crown privileges, but, if that 
is the only way to prevent flagrant misuse of evidence obtained in this furtive 
way, then an extension there ought to be. 


[The Times, Dec. 3, 1959] 


SPEAKER RuLES No CASE OF PRIVILEGE BREACH—OPPOSITION PROTEST ON 
TELEPHONE TAPPING REPORT 


(From our parliamentary correspondent) 


WESTMINSTER, Wednesday.—The spectacle of a member speeding out of the 
Chamber to fetch a copy of The Times in support of a submission of prima 
facie breach of privilege which, Mr. Gaitskell suggested, raised the possibility 
of the Government themselves having committed it was only one incident in a 
train of events which engaged the Commons today. 

The Speaker’s ruling that no prima facie case had been disclosed and his 
steady refusal to explain or reconsider it brought him under persistent persuasion 
from Mr. Gaitskell and his colleagues. He told them that the matter could be 
regularly debated by the putting down of a substantive motion criticizing the 
Chair, and Mr. Gaitskell assured him respectfully that he had put them in a 
very difficult position. 

GAVE PERMISSION 


The brouhaha developed after the Postmaster General’s answers to Mr. Lipton’s 
question about the telephone conversation stated to have been intercepted during 
the hearing of the case against Dr. Kenneth Fox before the disciplinary commit- 
tee of the General Medical Council last week. 

Mr. Bevins replied that this was not a case in which the Post Office or a 
Secretary of State was involved, because the party concerned gave permission to 
the police to listen in to the conversation on her own installation. His con- 
tention that the circumstances were not covered by the recommendations of the 
Birkett committee was sharply disputed by opposition members. 

Mr. Lipton set off the real excitement of the afternoon when he raised a point 
of order over a passage in today’s copy of The Times: “* * * it was made clear 
in Government quarters yesterday that no warrant was issued by the Home 
Secretary to Reading police to authorize the interception.” 
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PREVENTING RECURRENCE 


Mr. Lipton said that he was under the impression that when a question ap. 
peared on the order paper the answer would be made in the House and not be 
the subject of a deliberate press release by some Government department 
beforehand. 

He called it a “most dangerous precedent” and suggested that perhaps the 
Speaker might give a ruling to prevent a recurrence of this kind of action on the 
part of the Government to the detriment of the House and its Members. 

The Speaker ruled that this was not a point of order and called the Prime 
Minister’s motion on business. Up rose Mr. Paget and asked if the matter 
raised by Mr. Lipton amounted to a point of pr. vilege. The Speaker told Mr, 
Paget that he was strictly out of order, as the motion had been called. 


SPEAKER’S RETREAT 


Then ensued a delightfully involved argument about whether or not the 
Speaker had left time for the question of privilege to be raised and whether 
Mr. Butler had formally moved the Prime Minister’s motion by bowing to the 
Speaker. Mr. Butler contended that he had done this and convulsed the House 
by saying: “I have learned a due sense of modesty over the last 4 years.” 

The Speaker ended the argument by retreating from the “impossible position 
I took up” and permitted the matter to be raised at once. 

Mr. Lipton then formally submitted his complaint as a question of privilege, 
The Speaker asked him if he had the newspaper, but all Mr. Lipton could pro- 
duce was a crumpled cutting, which the Speaker held at arm’s length, informing 
him that the rules did not permit him to receive a fragment. ‘I must have the 
whole newspaper,” he said. 

Mr. Paget acted promptly. ‘Get the newspaper quickly,” he urged, and Mr. 
Lipton sped past the chair and out of the House. Excitement became intense. 
Would he find one in time? Mr. Paget, to the delight of the House, proceeded 
to fill out the time by putting further points to the Speaker. 


COPY PRODUCED 


Suddenly a copy of the Times was produced by someone from behind the 
bar. It was passed rapidly from hand to hand until it reached Mr. Gordon 
Walker. Frantically he and Mr. Gaitskell fluttered through it to find the 
passage 

While Mr. Ronald Bell was asking if this was in order, Mr. Lipton bustled 
up the Chamber with another copy. He grabbed the one from Mr. Gordon 
Walker and presented his own to the Speaker. There was a roar of mirth as 
the Speaker asked if Mr. Paget had ceased to address him. His duty done, 
Mr. Paget bowed low and subsided. 

The Speaker ruled that no prime facie breach of privilege had been disclosed. 
Mr. Bevan leaped to his feet with a suggestion that the Speaker might follow 
precedent by taking until the next day to consider the matter. When the Speaker 
declined to avail himself of this privilege Mr. Bevan reminded him that “apart 
from divine inspiration’ he had had no opportunity to reflect on the matter. 
“IT have expressed my view,” said the Speaker quietly, “and I adhere to what I 
have said.”’ 

HAD ITS REMEDY 


Mr. Gordon Walker urged that a question of privilege, not against the Times 
but against the Government, had been raised, and the House would appreciate 
guidance on the reasons for the Speaker's ruling. 

But the Speaker replied that that would not serve the interests of the House. 
It had its remedy. It could discipline the Chair when the Chair was wrong. 
If the Chair's reasons came to be debated the time of the House would be occu- 
pied in an irregular discussion. When he was pressed further he said that the 
matter could be regularly debated by the putting down of a substantive motion 
criticizing the Chair. 

Mr. Gaitskell said that he was sure the Speaker would not wish to put them 
in a position where they were virtually invited to put down a motion. “You 
put us in a very difficult situation, sir,” he said. “This is a case in which ap- 
parently the possibility arises of the Government themselves having committed 
a prime facie breach of privilege.” 
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NEED FOR CLARITY 


Precisely because that was so, he said, and because it might be an issue be- 
tween the two sides of the House, absolute clarity should prevail on why the 
Speaker had made his decision and had done so without the time for reflection 
it was proposed he should enjoy. 

The Speaker assured Mr. Gaitskell that he did not want a motion on the 
paper in criticism of the Chair because the Chair was a mere servant of the 
House and wished that its decisions should receive general approval. If he 
had thought the matter was not clear he would have asked the indulgence of 
the House for reflection. If the House thought that a prime facie breach of 
privilege had been disclosed it could argue the matter in another context. 


[The Guardian, Dec. 16, 1959] 
CASE For AND AGAINST PHONETAPPING—MoriIve Is THE MAIN CONCERN 
(By our legal correspondent) 


A Home Secretary at the beginning of the last century castigated as “odious, 
invidious, and obnoxions” the practice of the state intercepting and opening 
letters. Much the same sentiment permeates the Labor censure motion, to be 
debated today on the modern variant—telephone tapping. 

The Labor motion on the recent case of Dr. Fox is in two parts. The first 
seeks to have the practice of wiretapping outlawed except where the warrant 
of the Home Secretary has been granted. But was the conduct of the police 
in the F'ow case really one of wiretapping, as it was in the Marrinan affair of 
1957? And if the police in the For case were only indulging in eavesdropping, 
is there a valid distinction between the two practices which the law should 
and could recognize? 

PASSING ON INFORMATION 


The second part of the Labor motion depends in part upon the attitude of 
the law to the interception and divulging of information so acquired. But the 
motion also concerns the vital problem of the extent to which domestic tribunals 
(as opposed to the courts of law and administrative tribunals) should be em- 
powered to receive and use such evidence. 

Undoubtedly, the listening in on the telephone either by wiretapping or to 
a lesser degree by eavesdropping is an invasion upon the individual's right to 
privacy. There are those who suggest that privacy should be invaded only in 
exceptional circumstances and then under the rigid control of a single Minister. 
There is the opposing view that this unnecessarily hampers the detection of 
crime. Offenses like blackmail, a good many conspiracies to commit robberies, 
and other major fraudulent activities would go undetected. The problem is to 
weigh the individual’s freedom of conduct with the very proper police activity 
of crime detection. 

The case for outlawing wiretapping is strong. There are many methods of 
acquiring evidence by the police; confessions are allowed only so long as they 
are freely given; wiretapping should be disallowed because the dangers inherent 
in the practice to innocent persons outweigh the benefit it may yield to law 
enforcement. 

But should all wiretapping be made illegal? The majority of the committee 
of privy councilors thought that for “serious crime” it should be allowed with the 
sanction of the Home Secretary. The supervision of the use of wiretapping 
is sound enough. But once the warrant is granted is there any guarantee that 
amass of material against innocent people may not be accumulated if not im 
mediately used? 

LISTENING IN 


The law at present forbids any official of the Post Office to indulge in wire- 
tapping without the Home Secretary's warrant. But may it not become possible 
(if it is not already so) for a private individual to listen in on a telephone 
conversation without the permission of either party to the conversation? More 
important still, it is necessary to guard against any use of material so acquired 

In the United States the Federal Communications Act prohibits wiretapping 
It not only forbids such interception but renders its contents inadmissible as 
evidence and also makes the use and divulgence of any information a crime. 
While it is true that this law is known to be widely flouted by such organiza- 
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tions as the Federal Bureau of Investigation there is no reason to think that 
the same would be the case here. 

Are the same considerations applicable to listening in with the permission 
if not invitation of one party of the conversation? Eavesdropping on a conver. 
sation by way of a microphone in a room or over the telephone is only a legs 
cumbersome method of concealing a rather bulky policeman behind a screep. 
Any objection to this form of crime detection would strike at the very root of 
police activity. 

Such objections, however, appear to be directed more at the fallibility of the 
tape recorder. It is widely stated that with a little judicial editing, by deleting, 
dubbing in, or altering the sequence of conversation, a tape recorder can be a 
grotesque weapon which would weaken the principles of justice. This argument 
is taken a stage further. The tape recorder offers no guarantee that what is 
heard is the voice of a person it is purported to be and might even presage the 
police state. 

But this kind of tampering with evidence is not confined to tape recorders, 
Photographs, chemical analyses, and documents of writing could never be re 
ceived in evidence on that basis. If it is easier to doctor a tape recording then it 
is for the courts to take greater care in establishing its authenticity. 

The person who allows the police to listen in to a conversation is acting only 
as an informer. While in 1951 the practice of the common informer was abol- 
ished to the extent of providing the informant with the fruits of a penalty, no 
one suggested that informers should be outlawed. But what happens if the police 
listen in without the consent of either party to the conversation? 

There is at present nothing criminal in such conduct. And even if the police 
behavior is illegal, they age not prevented under English law from adducing 
the evidence so acquired #1 the courts. It is here that the Labor Party might 
justifiably make their attack. The police should be allowed to acquire their 
evidence by any method, however odious and so long as it does not require 
any use of force, but should be called upon to prove their case in court from 
evidence acquired from morally acceptable methods. By that means the ac- 
cused is given the protection he is entitled to in a free society. 


DOMESTIC TRIBUNALS 


This rule applies with even greater force when it comes to the domestic 
tribunals. A man appearing before a disciplinary committee of his professional 
body is just as much in jeopardy as he is in the dock of a court. Yet many of 
these bodies have rules of evidence much laxer than the courts. 

Is it wise that such a disciplinary body is given the power to eall for evi- 
dence in the same way as the courts? The more control the courts have over the 
professional body the more justified, of course, is this power. The medical 
disciplinary committee’s proceedings are subject to an appeal to the Judicial 
Committee of the Privy Council. But since the law admits evidence (with the 
notable exception of confessions) however acquired so long as it satisfies the 
conditions of admissibility, it is difficult to argue that a domestic tribunal “sub- 
ject to correction of the courts” should be in any different position. 

In the case of tribunals which are not controlled in this way under statutory 
powers, it should be an offense for anyone to hand over or to receive evidence 
acquired by means of a tape-recorded telephone conversation. The proliferation 
of tribunals in recent years, with the power to deprive a man of the trade or 
profession of his choosing, calls for parliamentary consideration and _ possible 
Government action. 

The disquiet over the Fo. case, when directed to the handing over of the 
evidence to the general medical council, is justified. Discussions on this aspect 
of the case will disclose that it is not the wiretapping or eavesdropping which is 
“odious, invidious, and obnoxious,” but the uses to which it may be put. It 
is there that the control by the law is most needed. 


[The Times, Dee. 16, 1959] 


House oF COMMONS, 
Tuesday, December 15. 
TELEPHONE RULES IN SCOTLAND 


The Speaker took the chair at half past 2 o’clock. 

Mr. Woodburn (Clackmannan and East Stirlingshire, Lab.) asked the Secre- 
tary of State for Scotland what guidance he had given to police authorities in 
Scotland about the use of telephone tapping and to what extent it had been his 
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practice to allow information or evidence so acquired to be communicated to 
others than the proper legal authorities. 

Mr. MaClay (West Renfrewshire, L. & C.). Seottish chief constables are 
aware of the recommendations of the Birkett report which were accepted and 
are acted upon by the Government. In accordance with these recommendations, 
no information obtained under the authority of a warrant of the Secretary of 
State is disclosed to any outside body. 

Mr. Woodburn. May we have a general assurance that as far as possible 
conversations on the telephone are private to the people taking part in them 
and at a later date they will not be used in evidence in all kinds of court 
cases, divorce and otherwise? 

Mr. MaClay. Listening to telephone conversations with the consent of a sub- 
seriber does not require my authority although I am not aware of any such case 
arising in Scotland. It is difficult to go beyond that in answer to a supplementary 
question. 

Mr. Lipton (Brixton, Lab.) If the reply is correct, as I am sure it is, the 
Secretary of State’s record in this matter is very much better than that of the 
Home Secretary. Can he suggest what sanctions we can apply to the Home 
Secretary to bring him up to that standard? 

Mr. MaClay. I have stated the position in Scotland, for which I am responsible. 


PART XI. INFORMATION REGARDING WIRETAPPING IN 
COMMONWEALTH OF AUSTRALIA 


(A) TEXT OF TELEPHONIC COMMUNICATIONS (INTERCEPTION) ACT, 
1960 


[Reprinted with kind permission of the Australian Parliament, Canberra, Australia] 
TELEPHONIC COMMUNICATIONS (INTERCEPTION) ACT, 1960* 


A BILL for AN ACT To Prohibit the Interception of Telephonic Communications except 
where Specially Authorized in the Interests of the Security of the Commonwealth 


Be it enacted by the Queen’s Most Excellent Majesty, the Senate, and the 
House of Representatives of the Commonwealth of Australia, as follows :— 

1. This Act may be cited as the Telephonic Communications (Interception) 
ict 1960. 

2. This Act shall come into operation on the day on which it receives the 
Royal Assent. 

3. (1.) In this Act, unless the contrary intention appears- 

“communication” includes conversation, message and signal, and any 
part of a conversation, message or signal ; 

“officer of the Department” includes an employee in the Department ; 

“private telephone line’’ means a telephone line that is not connected to a 
telephone exchange; 

“subscriber” means a person who is authorized by the Department to 
rent, provide or use a telephone service ; 

“telephone exchange” means a telephone exchange that is part of the 
telephone system, but does not include a switchboard or other apparatus 
installed at the premises of a subscriber ; 

“telephone line” means a wire or cable installed or maintained by or with 
the authority of the Department and used for telephonic communications, 
and includes any apparatus connected with such a wire or cable; 

“telephone service” means a telephone service provided or used by or 
with the authority of the Department, and includes a private telephone line; 

“the Department” means the Postmaster-General’s Department ; 

“the Director-General of Security’ means the Director-General of Secu- 
rity holding office under the Australian Security Intelligence Organization 
Act 1956; 

“the Organization” means the Australian Security Intelligence 
Organization ; 

“the security of the Commonwealth” means the protection of the Com- 
monwealth and the Territories of the Commonwealth from acts of espionage, 
sabotage or subversion, whether directed from, or intended to be committed, 
within the Commonwealth or not; 





1N.B.—Act not yet in print 
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“the telephone system” means the telephone system controlled by the 
Department ; 

“warrant” means a warrant issued under section six or seven of this Act, 

(2.) Where a telephone service is provided by the Department for the use of 
a person or persons in the service of the Commonwealth (not being a telephone 
service to which that person is the subscriber or those persons are subscribers), 
the Commonwealth shall, for the purposes of this Act, be deemed to be the sub. 
scriber to that telephone service. 

(3.) For the purposes of this Act, all private telephone lines shall be deemed 
to be part of the telephone system controlled by the Department. 

(4.) A reference in this Act to the Attorney-General shall, at a time when the 
Attorney-General is absent from Australia or when, by reason of illness of the 
Attorney-General or for any other reason, the Director-General of Security 
cannot readily communicate with the Attorney-General, be read as including a 
reference to a Minister who has been authorized in writing by the Attorney- 
General to perform the functions of the Attorney-General under this Act at 
such a time. 

4—(1.) For the purposes of this Act, but subject to the next succeeding sub- 
section, interception of a communication passing over the telephone system 
consists of listening to or recording, by any means, such a communication in its 
passage over the telephone system without the knowledge of the person making 
the communication, 

(2.) Where a person lawfully on premises to which a telephone service is pro- 
vided, by means of a telephone instrument or other device that is part of that 
service— 

(a) listens to or records a communication passing over a telephone line 
that is part of that service, being a communication that is being made to or 
from that service; or 

(b) listens to a communication passing over such a telephone line as a 
result of a technical defect in the telephone system or the mistake of an 
officer of the Department, 

the listening or recording does not, for the purposes of this Act, constitute the 
interception of the communication. 

(3.) For the purposes of the last preceding sub-section, two or more telephone 
services that are connected by the same telephone line to a telephone exchange 
shall be deemed to be the one telephone service. 

5 (1.) A person shall not 

(a) intercept; 

(6) authorize, suffer or permit another person to intercept: or 

(c) do any act or thing that will enable him or another person to 
intercept, 

a communication passing over the telephone system 

Penalty: Five hundred pounds or imprisonment for two years. 

(2.) The last preceding sub-section does not apply to or in relation to 

(a) an act or thing done by an officer of the Department in the course of 
his duties for or in connexion with 

(i) the installation of a telephone line or of any apparatus or equip- 
ment or the operation or maintenance of the telephone system: or 

(ii) the tracing of the origin of a telephone call during which a per- 
son has contravened or is suspected of having contravened or of being 
likely to contravene a provision of the Post and Telegraph Act 1901- 
1950 or of any regulation in force under that Act: or 

(b) the interception of a communication in pursuance of a warrant. 

(3.) A person shall not divulge or communicate to another person, or make use 
of or record, any information obtained by intercepting a communication passing 
over the telephone system except 

(a) in or in connexion with the performance by the Organization of its 
functions or otherwise for the security of the Commonwealth: or 

(b) in the performance of any duty of that first-mentioned person as an 
officer of the Department. 

Penalty: Five hundred pounds or imprisonment for two years 

(4) An offence against this section may be prosecuted either summarily or 
upon indictment, but 

(a) an offender is not liable to be punished more than once in respect of 
the same offence: 

(b) the offence shall not be prosecuted summarily except in the name of 
the Attorney-General; and 
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(c) where the offence is prosecuted summarily, the court shall not impose 
a penalty exceeding a fine of One hundred pounds or imprisonment for six 
months. ’ 

(5.) Subject to sub-section (2.) of this section, this section extends to a person 
in the service of the Commonwealth. 

6.—(1.) Where, upon receipt by the Attorney-General of a request by the Direc 
tor-General of Security for the issue of a warrant under this section in respect 
of a telephone service, the Attorney-General is satisfied that 

(a) the telephone service is being or is likely to be 

(i) used by a person engaged in, or reasonably suspected by the 
Director-General of Security of being engaged in, or of being likely to 
engage in, activities prejudicial to the security of the Commonwealth ; 
or 

(ii) used for purposes prejudicial to the security of the Common- 
wealth: and 

(b) the interception by the Organization of communications passing to, 
from or over the telephone service will, or is likely to, assist the Organiza- 
tion in carrying out its function of obtaining intelligence relevant to the 
security of the Commonwealth, 

the Attorney-General may, by warrant under his hand, authorize the Organiza- 
tion to intercept communications passing over any telephone line that forms 
part of the telephone service or connects the service to a telephone exchange. 

(2.) A request by the Director-General of Security for the issue of a warrant 
in respect of a telephone service 

(a) shall include a description of the service sufficient to identify it, 
including 

(i) the name, address and occupation of the subscriber, if any, to the 
service; and 

(ii) the number, if any, allotted to the service by the Department; 
and 

(b) shall specify the facts and other grounds on which the Director-Gen 
eral of Security considers it necessary that the warrant should be issued 
and, where relevant, the grounds on which the Director-General of Security 
suspects a person of being engaged in, or of being likely to engage in, activi 
ties prejudicial to the security of the Commonwealth 

(3.) Where the Director-General of Security makes a request, otherwise than 
in writing, for the issue of a warrant in respect of a telephone service, he shall 
forthwith forward to the Attorney-General a request in writing in respect of the 
telephone service. 

(4.) A warrant under this section shall specify the period for which it is to 
remain in force, being a period that does not exceed six months, but may be re- 
voked by the Attorney-General at any time before the expiration of the period so 
specified 

(5.) The last preceding sub-section shall not be construed as preventing the 
issue of a further warrant in accordance with this section in respect of a tele- 
phone service in respect of which a warrant has, or warrants have, previously 
been issued. 

7.—(1.) Where 

(a) the Director-General of Security has forwarded or made a request to 
the Attorney-General for the issue of a warrant under the last preceding 
section in respect of a telephone service ; 

(b) the Attorney-General has not, to the knowledge of the Director- 
General of Security, made a decision with respect to the request and has 
not, within the preceding period of three months, refused to issue a warrant 
in respect of the telephone service ; 

(c) the Director-General of Security has not, within the preceding period 
of three months, issued a warrant under this section in respect of the tele- 
phone service; and 

(d) the Director-General of Security is satisfied- 

(i) that the facts of the case would justify the issue of a warrant 
by the Attorney-General; and 

(ii) that, if the interception by the Organization of communications 
passinz to, from or over the telephone service does not commence 
before a warrant can be issued and made available by the Attorney 
General, the security of the Commonwealth will be, or is likely to be, 
seriously prejudiced, 
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the Director-General of Security may, by warrant under his hand, authorize 
the Organization to intercept communications passing over any telephone line 
that forms part of the service or connects the service to a telephone exchange, 

(2.) A Warrant under this section shall specify the period for which it is to 
remain in force, being a period that does not exceed forty-eight hours, but may 
he revoked by the Attorney-General at any time before the expiration of the 
period so specified. 

(3.) Where the Director-General of Security issues a warrant under 
section, he shall forthwith furnish to the Attorney-General 

(a) a copy of the warrant; and 

(b) a statement of the grounds on which he is satisfied as to the matter 
referred to in sub-paragraph (ii) of paragraph (d) of sub-section (1,) 
of this section. 

8 The authority of the Organization under a warrant to intercept communi- 
cations shall be exercised on behalf of the Organization only by the Director- 
General of Security and persons approved by him for the purposes of the warrant. 

9%. Where, before a warrant ceases to be in force, the Director-General of 
Security is satisfied that the grounds on which the warrant was issued have 
ceased to exist, he shall forthwith inform the Attorney-General accordingly and 
take such steps as are necessary to ensure that the interception of communica- 
tions in pursuance of the warrant is discontinued. 

10. Where a record, whether in writing or otherwise, has been made of a 
communication intercepted in pursuance of a warrant and that communication 
will not, or is not likely to, assist the Organization in the performance of its 
functions, the Director-General of Security shall cause the record to be destroyed. 

11.—(1.) Where the Attorney-General issues or revokes a warrant, he shall— 

(a) cause the Director-General of Security and the Director-General of 
Posts and Telegraphs to be informed forthwith of the issue of the warrant 
or of the revocation, as the case may be; 

(6) cause the warrant or the instrument of revocation, as the case may 
be, to be forwarded as soon as practicable to the Director-General of Secu- 
rity; and 

(c) cause a copy of the warrant or of the instrument of revocation, as 
the case may be, certified in writing by the Attorney-General to be a true 
copy of the warrant or of the instrument, to be forwarded as soon as prae- 
ticable to the Director-General of Posts and Telegraphs. 

(2.) The Attorney-General shall record on each request in writing for the 
issue of a warrant received by him from the Director-General of Security his 
decision with respect to the request and shall cause the request to be returned 
to the Director-General of Security. 

(3.) Where the Director-General of Security issues a warrant, he sha‘! 

(a) cause the Director-General of Posts and Telegraphs to be informed 
forthwith of the issue of the warrant; and 

(b) cause a copy of the warrant certified in writing by the Director- 
General of Security to be a true copy of the warrant to be forwarded to the 
Director-General of Posts and Telegraphs. 

(4.) The Director-General of Security shall cause to be retained in the records 
of the Organization all warrants issued by him and all warrants and instru- 
ments of revocation received by him from, and all requests and other docu- 
ments returned to him by, the Attorney-General. 

12. The Director-General of Security shall furnish to the Attorney-General 
in respect of each warrant a report in writing on the extent to which the inter- 
ception of telephonic communications in pursuance of the warrant has assisted 
the Organization in carrying out its functions of obtaining intelligence relevant 
to the security of the Commonwealth. 

13. Section three of the Solicitor-General Act 1916 does not apply in relation 
to the powers and functions of the Attorney-General under this Act. 
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(B) TEXT OF SPEECH BY ATTORNEY GENERAL SIR GARFIELD BAR- 
WICK, Q.C., M.P., BEFORE THE PARLIAMENT 


TELEPHONIC COMMUNICATIONS (INTERCEPTION) BILt (oF 1960) 


Second Reading Speech by the Attorney-General (The Hon. Sir Garfield Bar- 
wick, Q.C., M.P.) 


The Bill, whose second reading I am moving, is a Bill to prohibit any inter- 
ception of telephonic messages in their passage over the telephone system of the 
Commonwealth except in circumstances coming within extremely narrow cate- 
gories. Mr. Speaker, may I be emphatic at this point in saying that this Bill is 
not initiating telephone interception. As will appear from what I have to say, 
that has been authorised in the past both by the last Labour Government and 
by this Government. This Bill controls telephone interception in a manner not 
heretofore applied and it does so by prohibiting it under a very heavy penalty 
and specifying the excepted cases. The prohibition is wide and comprehensive ; 
it binds everybody, including the Director-General of Posts and Telegraphs, the 
officers of the Postmaster-General’s Department and, indeed, Ministers of the 
Crown. None may intercept except within and in accordance with the authority 
of the Statute which this Bill proposes. The exceptions, which as I have said are 
very narrow, are explicit in the Bill and are expressed in considered and, I think, 
clear language. 

Allow me at the outset to state in broad terms what are the exceptions from 
the otherwise complete prohibition on interception which the Bill imposes. The 
exceptions are in substance two in number. 

First, the interception of communications by officers of the Postmaster-Gen- 
eral’s Department on those occasions on which in the course of their duties as 
such officers they have need to listen in, in the case of the installation, operation 
or maintenance of a telephone line in connexion with the enforcement of the Post 
and Telegraph Act and Regulations as, for example, on a subscriber's complaint 
that some person is using the phone to use abusive or indecent expressions. 

Second, the interception of communications by the Director-General of the 
Australian Security Intelligence Organization or persons specially authorized by 
him on occasions when a Minister of the Crown, the Attorney-General, is satis- 
fied upon facts placed before him that the telephone service, in respect of which 
the interception takes place, is being used or is likely to be used for purposes 
prejudicial to the security of the Commonwealth and that the interception would 
be likely to assist in the performance by the Australian Security Intelligence 
Organization of its statutory function of obtaining intelligence relevant to the 
security of the Commonwealth. In short, Mr. Speaker, this second exception is 
related to those occasions when the listening would be likely to assist in the 
protection of this country against espionage, sabotage or subversion. 

Mr. Speaker, eavesdropping is abhorrent to us as a people. Not one of us, I 
am sure, would fail to recoil from the thought that a citizen’s privacy could 
lightly be invaded. Indeed, many citizens no doubt feel that far too many in- 
trusions into our privacy are permitted to be made in these times with complete 
impunity. Many things which might fairly be regarded as personal and of no 
public consequence appear in print without the citizen’s permission and without 
his encouragement; but in particular all of us, I think, dislike the feeling that 
we may be over-heard and that what we wish to say may reach ears for which we 
did not intend the expression of our thoughts. Much of our normal life depends 
on the confidence we can repose in those to whom we lay bare our sentiments and 
opinions, with and through whom we wish to communicate. 

This Government has always been alive to these natural and proper reactions 
of our people. It has approached this question of permitting the interception of 
telephonic messages from that point of view. It has done so from its first 
assumption of office in 19. More recently it has considered most searchingly 
the justification for permitting the interception of telephonic communications. 
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It has decided, Mr. Speaker, that the security of this Commonwealth is para. 
mount and that it affords good and sufficient reason on appropriate occasions to 
justify interception. I feel sure that no Member of this House or of the great 
Australian public beyond would wish to controvert that proposition. The Goy. 
ernment, whilst appreciating the reluctance of everyone of us to authorise an 
intrusion into privacy, has felt that where the security of the Commonwealth is 
involved, the safety of us all must overbear that desire for individual privacy 
which we weuld otherwise wish to accord to everybody. It has decided that the 
extent to which the invasion may take place ought to be set forth clearly and 
unequivocally in a statute of this Parliament. 

Mr. Speaker, with the development and increasing complexity of this country, 
with its increasing importance in world affairs, and particularly in the affairs of 
Asia, and more particularly of South East Asia, the need for protecting that 
security has not declined but, on the contrary, has increased. 

Foolish would he be who asserted that there were none in Australia who 
would be pleased to see our forms of government subverted, our way of life 
destroyed and our capacity and our will to defend ourselves weakened. Such 
undoubtedly there are and they work to achieve prejudice to the security of this 
Commonwea'th. The Government is conscious of the constant need to protect 
that security and to enure that we are neither weakened nor destroyed by the 
breach of it 

That there is need for a security service such as the Australian Security Intel- 
ligence Organization devoted to the gathering of security intelligence is surely 
not a matter for debate between the parties represented in this House. For, 
Mr. Speaker, the late Mr. Chifley when Priine Minister of this country realised 
the need to cstablish such a security service at a time when we were not engaged 
in armed conflict. His Government set up the Australian Security Intelligence 
Organization on the 16th March, 1949. This Government has carried on what 
the late Mr. Chifley had commenced because it shared his belief in its necessity, 
Indeed, this Government felt that it was proper that such an organization should 
be placed on a statutory basis and that this Parliament should determine pre- 
cisely what were its functions. Its functions are now to be found in the Austra- 
lian Security Intelligence Organization Act 1956. By that Act, the Parliament 
defined “Security” as meaning in that Act, and I quote—‘The protection of the 
Commonwea'th and the Territories of the Commonwealth from acts of espionage, 
sabotage or subversion whether directed from or intended to be committed 
within the Commonwealth or not.” This Parliament set as a principal function 
of the Organization, and again I quote—‘“to obtain, correlate and evaluate 
intelligence relevant to security.” 

Mr. Speaker, just as the need for a security service has been recognized by 
all the parties in this House and is a matter which I would expect to be beyond 
debate, so also the need to authorise interception of telephonic messages where 
the security of the Commonwealth is involved has been recognised by all 
the parties in this House. The late Mr. Chifley when Prime Minister author- 
ised telephonic interception, or, to use the now current and somewhat colourful 
phase “telephone tapping.” About three months after he had initiated the 
Australian Security Intelligence Organization, Mr. Chifley gave his express ap- 
proval to the then Director-General of Security, authorizing the interception of 
telephone messages. Subsequently, Mr. Speaker, when this Government came 
into office the Prime Minister thought that the basis of an approval of such 
far reaching consequence as an approval of telephonic interception ought to 
be rendered certain and hedged around with some safeguards. Accordingly, 
at the end of 1950 the Prime Minister gave directions to the Director-General 
of Security with respect to telephone interception. As I am moving a Dill 
to closely regulate and control this matter, I feel I can briefly speak of the 
substance of the Prime Minister’s directions. 

Mr. Speaker, the Prime Minister required that authority for interception 
should be given by the Director-General of Security only when on examining 
a specific case he was personally satisfied that the telephone service to be in- 
tercepted could reasonably be suspected of being or being likely to be used for 
espionage, sabotage or subversive activities and that he should restrict his 
use of the power to an absolute minimum reserving for the Prime Minister's 
approval cases involving political figures and senior public servants 

Mr. Speaker, any telephonic interception by the Director-General that has 
taken place since this Government has come into power has conformed to these 
limits. Some attempt has been made both in this House and in the Press 
over recent times to create the impression that there has been widespread or 
even indiscriminate telephonic interception. Let me say unequivocally that 
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this is not so. Ordinarily I would be content to rely on such an assurance 
put, in the light of these persistent endeavours I feel, Mr. Speaker, that I 
should inform the House that since the first authorization given by the late 
Mr. Chifley to this very day, the total number of telephone intercepts is 182; 
that is to say, that in the space of approximately eleven years the number of 
telephone intercepts would average no more than 17 per year. Further, Mr. 
Speaker, no intercept has taken place of the telephone service of any member 
of Parliament whether of this or any other House or of any senior Public 
Servant. I have felt that on this occasion I could properly disclose these 
figures: but I would like to make it clear that I do not favour or intend any 
practice of periodic disclosure of a like kind. That would not be in the best 
interests of security. 

In October, 1957, a Committee of Privy Councillors reported to the Prime 
Minister of Great Britain on the interception of communications. The Privy 
Councillors were three persons of great distinction—The Right Honourable 
Lord Birkett, the Right Honourable Viscount Monckton, and the Right Hon- 
ourable Mr. Gordon Walker. They heard evidence and examined the whole 
matter and thereafter they expressed these significant conclusions— 

“Espionage is carried out by highly trained people who take extreme pre- 
cautions. Communications are the weakest link in their organization, and, 
without penetration of these communications, it would often be impossible to 
detect major espionage at all. 

“All the authorities that use methods of interception are firmly convinced that 
the effect on their operations would be greatly, if not calamitously, reduced if 
they were to be deprived of the power to intercept communications.” 

And with reference to espionage and subversive activities they said this— 

“The weakest link in this highly skilled and trained chain of espionage and 
subversion is communication between the agents and persons concerned. 

“Methods of interception are highly effective; they are often the only effective 
method of countering espionage and subversion and of safeguarding the vital 
secrets of the State. We received a great deal of direct evidence of the success 
achieved solely by the interception of communications.” 

These conclusions and expressions of opinion are in truth no more than what 
anyone who thinks about this matter would expect. But they strongly reinforce 
the evident views both of the last Labour Government and of this Government. 

Mr. Speaker, the Government has felt that the time has arrived when the use 
of telephonic interception should no longer rest on ministerial directions, though 
in them there is nothing improper. Indeed, telephone interception rests on 
that basis in the United Kingdom. The Government has decided that it should 
be regulated by a statute of this Parliament which sets out quite unequivo- 
cally what are the limits within which and the purposes for which it will not 
be prohibited. This Bill is designed to fulfil that purpose and to make this 
people comfortable in the knowledge that there will not be any intrusion on 
their privacy unless there are facts which afford just ground for thinking that 
their telephone facilities are being used or have become likely to be used to 
the detriment of the security of this country. It will surely be rare for such 
facts to exist without some knowledge of, if not actual complicity in, then on 
the part of the person whose telephone service is so used. But, of course, that 
is quite possible. 

I should now turn to describe the broad pattern of this Bill and the way in 
which it will achieve the close regulation of telephonic interception. First of 
all, Mr. Speaker, I should describe what is included in the expression “intercep- 
tion” for the purposes of this Bill. This is expressed in clause 4 of the Bill. 
Many technical considerations both of an engineering and of a legal kind have 
gone into the production of an appropriate description of the interception which 
this Bill prohibits with the exceptions I have described and will yet further 
describe. The Bill describes “interception” as listening to or recording any 
communication in its passage over the telephone system. The Bill does not limit 
the manner by which the forbidden listening or recording may take place. Any 
listening by any means or any recording by any means of a communication in 
its passage over the telephone system constitutes an interception for the purpose 
of this Bill. Mr. Speaker, provision is made in the Bill to ensure that the acci- 
dental overhearing of a conversation due to a crossed line or other technical 
defect and the use of an extension or of a switch properly provided on a tele- 
phone service within a house or establishment to overhear telephonic commu- 
nications passing over that service will not constitute interception for the pur- 
poses of this Bill; nor will listening on a party line. Honourable Members will 
find these questions covered by sub-clauses (2.) and (3.) of clause 4. 
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Having described what is “interception”, I pass to the portion of the Bill which 
prohibits in emphatic terms and under a heavy penalty any interception what. 
ever. Let me read, if I may, the provision. It is clause 5— 

5.—(1.) A person shall not— 

(a) intercept; 

(b) authorize, suffer or permit another person to intercept; or 

(c) do any act or thing that will enable him or another person to 
intercept, 

a communication passing over the telephone system. 
Penalty: Five hundred pounds or imprisonment for two years. 

Mr. Speaker, the exceptions to this prohibition of which I spoke are found 
in this Bill in sub-clause (2.) of this clause 5. This sub-clause prevents the 
application of the prohibition to certain activities. If I may, I would read the 
sub-clause. It says that the prohibition of interception does not apply—and 
I now read the sub-clause—to or in relation to— 

“(a) an act or thing done by an officer of the Department in the course 
of his duties for or in connextion with— 

“(i) the installation of a telephone line or of any apparatus or 
equipment or the operation or maintenance of the telephone system: or 

“(ii) the tracing of the origin of a telephone call during which a 
person has contravened or is suspected of having contravened or of 
being likely to contravene a provision of the Post and Telegraph Act 
1901-1950 or of any regulation in force under that Act 

“(b) the interception of a communication in pursuance of a warrant.” 
The first part of the sub-clause means, Mr. Speaker, that the officer of the 
Postmaster-General’s Department who, in the course of his duties has to listen 
in whether it be in the course of installation, operation or maintenance of the 
telephone system or in the course of tracing the origin of a call, where, for 
example, a subscriber complains that some person is ringing on his phone using 
indecent, abusive or threatening language, or is otherwise contravening the 
provisions of the Post and Telegraph Act or of the Telephone Regulations, does 
not commit the offence of interception. 

The second part of this sub-clause, Mr. Speaker, means that the prohibition 
does not apply to the interception of a communication in pursuance of a 
warrant. 

It is therefore appropriate that at this point I describe how a warrant is 
obtained, and what are its effects. A warrant authorises interception of tele- 
phonic communications passing over a described telephone service. 

There are two procedures, and only two procedures, by which a warrant 

authorising interception can be obtained. The first and principal procedure, 
and that which I would assume will be the usual procedure, I will first de 
scribe. The steps are these and will be found in clause 6 of the Bill. The 
Director-General of Security may make a request to the Attorney-General seek- 
ing a warrant to authorise the interception of communications passing over 
a specific telephone service. His request, which must be reduced to writing, 
must contain a description of the particular telephone service, and the name, 
address and occupation of the subscriber, if any, and the number, if any, 
allotted to that service. It must also—and let me here quote the precise words 
of clause 6(2.) (b) of the Bill— 
“specify the facts and other grounds on which the Director-General of Security 
considers it necessary that the warrant should be issued and, where relevant, 
the grounds on which the Director-General of Security suspects a person of 
being engaged in, or of being likely to engage in, activities prejudicial to the 
security of the Commonwealth.” 

On receipt of such a request the Attorney-General is empowered to grant 
a warrant in respect of the described telephone service if, but only if, he is 
satisfied, and I quote from clause 6(1.)—‘* * * that 

“(a) the telephone service is being or is likely to be— 

“(i) used by a person engaged in, or reasonably suspected by the 
Director-General of Security of being engaged in, or of being likely to 
engage in, activities prejudicial to the security of the Commonwealth; or 

“(ii) used for purposes prejudicial to the security of the Common- 
wealth; and 

“(b) the interception by the Organization of communications passing to, 
from or over the telephone service will, or is likely to, assist the Organiza- 
tion in carrying out its function of obtaining intelligence relevant to the 
security of the Commonwealth.” 
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These provisions mean that—if I may express the substance of the matter—if 
the Attorney-General is satisfied that a telephone service is used or is likely to be 
used in the course of activities or for purposes prejudicial to the security of the 
Commonwealth and that the interception of communications passing over it will 
or is likely to assist the Australian Security Intelligence Organization in carry- 
ing out its function of obtaining security intelligence, he may issue his warrant 
to authorize the interception for which the request is made. Mr. Speaker, the 
expression “the security of the Commonwealth” is defined in the Bill in like 
manner to the way “security” is described in the Australian Security Intelligence 
Organization Act 1956 to which definition I have already referred; that is to 
say, it means both in the Bill and in that Act the protection of the Common- 
wealth and its Territories from acts of espionage, sabotage or subversion whether 
directed from or intended to be committed within the Commonwealth or not. 
When he issues his warrant the Attorney-General is to inform the Director- 
General of Security and the Director-General of Posts and Telegraphs of its 
issue, forward the warrant itself to the Director-General of Security, and send 
a copy to the Director-General of Posts and Telegraphs. The warrant must 
specify the period for which it is to remain in force, but that period cannot ex- 
ceed six months. The Attorney-General may revoke the warrant within the 
period specified in it and the Bill requires the Director-General of Security to 
terminate the interception which the warrant authorises even before its expiry 
where the grounds on which it was issued have ceased to exist. Clause 9 of the 
Bill secures the latter result. 

The Bill by clause 11 sub-clause (2.) provides that the Attorney-General 
shall endorse on the request which he has received, his decision, be it for the 
grant of a warrant, or for the refusal of a warrant. All warrants, requests, in- 
struments of revocation and the like must be preserved in the records of the 
Organization—sub-clause (4.) clause 11. 

Mr. Speaker, may I now turn to the other procedure for the issue of a war- 
rant authorising telephonic interception. It needs little imagination to realise 
that there may arise an occasion where the need of interception is so urgent 
that to wait until these processes which I have just described have been com- 
pleted, would defeat the purpose for which the interception is urgently needed. 
It has therefore been necessary to provide some mechanism by which a warrant 
can be issued with great promptitude and to do so in a manner which will not 
lend itself to abuse. The bill therefore provides a second method of obtaining 
a warrant, a method which will be in reserve against the urgent occasion. 

Mr. Speaker, Clause 7 of the Bill deals with this second procedure, which I 
now describe. Where the Director-General has made a request to the Attorney- 
General containing the particulars and facts which I have already described, and 
he is satisfied that the facts of the case would justify the issue of a warrant 
by the Attorney-General and that, if interception does not commence before a 
warrant can be issued and made available by the Attorney-General, the security 
of the Commonwealth will be or is likely to be seriously prejudiced, he, the 
Director-General of Security may issue a warrant to authorise interception of 
communications passing over a specified telephone service. But there are a 
number of qualifications to the exercise of this power which it is important that 
I bring to the notice of Honourable Members. The first is that a request for the 
Attorney-General’s warrant in respect of the particular service must have been 
forwarded or made to the Attorney-General. Secondly, the Attorney-General 
must not have made a decision on that request. Thirdly, the Attorney-General 
must not within the preceding three months have refused a warrant in respect 
of that telephone service. Fourthly, the Director-General of Security must not 
himself have issued a warrant in respect of that service during the preceding 
three months. As in the case of a warrant issued by the Attorney-General, the 
warrant issued by the Director-General of Security must specify a period for 
which it is to remain in force but in the case of the warrant issued by the 
Director-General of Security that period must not exceed 48 hours. 

Having issued the warrant, the Director-General of Security will inform the 
Director-General of Posts and Telegraphs of its issue and furnish him with a 
certified copy of it. He will furnish the Attorney-General with a copy of the 
warrant which he has issued and a statement of the grounds on which he is 
satisfied that serious prejudice would or would be likely to result to the security 
of the Commonwealth unless the interception took place before a warrant could 
be issued or made available by the Attorney-General. The Bill provides that 
the Attorney-General may revoke the warrant of the Director-General of Secu- 
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rity before the expiry of the period for which it was to be operative, the period 
which Honourable Members will remember was not to exceed 48 hours. 

I have troubled, Mr. Speaker, to go into this particularity because I feel it is 
owed to this House and to the people of this country that they should under. 
stand clearly what is proposed. As I have said, Mr. Speaker, part of the Goy- 
ernment’s purpose in bringing forward this Bill is to ensure that the Australian 
public knows with certainty what may and may not lawfully be done in this 
field. The sum total of the provisions of the Bill with respect to the power of 
the Director-General of Security as distinct from that of the Attorney-Genera] 
to issue a warrant is that the Director-General of Security may issue a warrant, 
and that for no longer than 48 hours, only where the matter is urgent, where 
he has not been refused a warrant within the preceding three months by the 
Attorney-General and where he himself has not issued a warrant within the 
preceding three months. He must be satisfied that the facts would support a 
warrant by the Attorney-General. A request for a warrant must have been 
sent to the Attorney-General who will, in any event, decide upon it and who 
is bound to endorse on it his decision. Thus, if the Director-General of Seeu- 
rity were to issue a warrant and on receipt of the Director-General of Security's 
request for a warrant the Attorney-General was not satisfied that it was proper 
to issue a warrant, the Attorney-General would endorse his refusal on the re. 
quest. If the Director-General of Security’s warrant was still current the 
Attorney-General would straightway revoke it. The record of the Attorney- 
General’s refusal and of the revocation would be kept, as I have already men- 
tioned. If the Attorney-General was convinced that the request was justified 
he would issue his warrant for such period as he determined up to six months. 

These provisions, I suggest, Mr. Speaker, are sensible. They will not leave 
the door open for any undetected abuse of the Director-General of Security's 
power to issue what I might call an emergency warrant and on the other hand, 
they will not unduly restrict the Australian Security Intelligence Organization 
on any proper occasion which calls for urgent action. 

I ought at this point, Mr. Speaker, to indicate that the authority to intercept 
telephone communications which one of these warrants, whether issued by the 
Attorney-General or the Director-General of Security, gives, can only be exer- 
cised by the Director-General of Security or such person as he approves for the 
purpose of that warrant. 

Mr. Speaker, I mentioned a little earlier that the Attorney-General’s warrant 
must specify a period during which it would continue in operation and that that 
period was set by the Bill as being not more than six months. Of course, there 
may be cases where it is appropriate to continue the interception for a longer 
period than six months. If there is such a case the Bill allows the Attorney- 
General to issue a further warrant or warrants but only if the procedure which 
I have described in relation to him is gone through again. There must be a 
new request, the facts must be set out and therefore must be up to date and 
the Attorney-General must be satisfied of the likely benefit to security as a 
result of the interception. Sub-clause 5 of Clause 6 produces this result. But 
the case is different where the warrant is issued by the Director-General of 
Security. The Director-General of Security may not repeat his warrant in 
respect of the same telephone service until more than three months has elapsed 
from the issue by him of a warrant in respect to that telephone service. Thus, 
there could not be successive warrants each for successive periods of 48 hours. 
Three months at least must intervene between warrants by the Director-General 
of Security in respect of any particular telephone service. 

So that the Attorney-General of the day will know whether or not warrants 
are being too freely sought, the Bill provides that the Director-General of 
Security must inform the Attorney-General of the result of the interception in 
pursuance of each warrant. This does not mean that the Director-General of 
Security is required to burden the Attorney-General with the detailed informa- 
tion learnt by the interception but it does mean that the Attorney-General is to 
be informed as to whether results were obtained or not obtained by the inter- 
ception. With this information the Attorney-General should be able the better 
to evaluate the requests of the Director-General of Security for warrants. 

Mr. Speaker, I have now described how a warrant may be obtained and the 
circumstances which will govern its issue. The Government has felt that it is 
important that no communication which is intercepted should be divulged to 
any person except in the course of the duties of the Australian Security Intel- 
ligence Organization or otherwise for the security of the Commonwealth or in 
the course of the duties of an officer of the Postmaster-General’s Department. 
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The Bill by sub-clause (3.) of clause 5 makes it an offence for any person to 
divulge or communicate to another person any information obtained by telephonic 
interception and provides a substantial penalty of £500 or imprisonment for two 
years. This prohibition against divulging an intercepted communication is 
wniversal and has only the exceptions which I have just described. The excep- 
tions will allow the Australian Security Intelligence Organization to perform 
its functions and will allow the officers of the Postmaster-General to perform 
theirs. 

The Government has realized that some material without any security signifi- 
cance may be recorded in the course of a telephone interception. The Government 
has felt that it is right that the record of such material should not be kept but 
should be destroyed. To give effect to this view, and as an aid to the prohibi- 
tion against disclosure to which I have just referred the Bill provides in 
clause 10 that the Director-General of Security shall destroy any record of 
an intercepted communication which will not or is not likely to assist the 
Australian Security Intelligence Organization in the performance of its func- 
tions; that is to say, Mr. Speaker, that—if I could put it shortly—the record 
of a communication which has no security significance shall be destroyed. 

I have now described to the House the general scheme of this Bill. Let me 
repeat, it is a Bill to prohibit all telephonic interception as described except 
for strictly security purposes and for post and telegraph purposes, purposes 
which themselves are regulated by the Post and Telegraph Act and the Telephone 
Regulations. It also prohibits the disclosure of an intercepted communication 
except for the same purposes and it requires the destruction of a record of any 
intercepted communication which has no security significance. 

I want now to refer very briefly, Mr. Speaker, to an aspect of this matter which 
has given the Government some concern and with respect to which it in its 
discussions has examined several views. Honourable Members will have 
observed that there is no group in the community whose telephone services 
are exempt from the operation of this Bill. In particular no exception is made 
in this case of Members of Parliament. It might be thought at first blush 
that a Member of Parliament might be the less frank of his communications 
over the telephone in the performance of his duties as a Member if at the back 
of his mind he carried a consciousness of the possibility that his telephone service 
might be under surveillance and it might be thought that this hesitancy on his 
part might in some circumstances reduce the effectiveness of his representation 
as a Member of the House. The Government does not believe that these are 
valid considerations. It is not without significance that the Privy Councillors, 
to whose report I earlier referred, addressed themselves to this very question 
and expressed their conclusion as follows: 

“So far as we can determine a Member of Parliament. is in exactly the same 
position as any private citizen in regard to the interception of his communication 
unless those communications were held to be in connectigqn with a proceeding in 
Parliament.” 

No step has been taken by the House of Commons since the receipt of this 
report in 1957 towards preventing the interception of a Member’s telephonic 
communications. 

But there are, it seems to me, Mr. Speaker, far more cogent reasons for not 
exempting Members of Parliament whether of this Parliament or of any other 
from the operation of this Bill. I remind the House that before an interception 
can take place first the Director-General of Security must be satisfied either 
that the telephone service is or is likely to be used by a person who is or is likely 
to be engaged in activities prejudicial to the security of the Commonwealth 
or that the telephone service is being used for purposes prejudicial to the se- 
curity of the Commonwealth and that by interception of communications passing 
over that service information is likely to be obtained which would assist the 
Australian Security Intelligence Organization in carrying out its s_urity func- 
tion. The Attorney-General must be personally satisfied on the facts that those 
conclusions are right. 

To convert this to the case of a telephone service of a Member of Parliament, 
means that on the known facts the Attorney-General and the Director-General 
of Security are satisfied that the Member’s telephone service is used or is likely 
to be used in aid of what I shortly call subversive activities and that interception 
under a warrant might yield significant security material, and here I condense 
greatly the relevant provisions of the Bill, without, however, distorting them. 
What reasons could there be in those circumstances for treating that telephone 
service any differently from any other telephone service? What reason could 





2008 WIRETAPPING 


there be in these circumstances—and they are the only circumstances in which 
the question can arise—what reason could there be in these circumstances for 
treating the Member of Parliament any differently from any other member of 
the Public? I must confess careful deliberation has not Jed me to see any and 
the Government after due deliberation feels that there are none. Accordingly 
this Bill makes no exception. 

I would like before I conclude to make one final observation. The Privy 
Councillors to whose report I have already twice referred found that the use 
of interception for police purposes was justified and profitable. It made a like 
finding with respect to interception for customs purposes. The Government 
has weighed up the pros and cons of this matter for itself and it has determined 
that there should be no use of telephone interception either for police or for cus- 
toms purposes. It has taken its stand quite definitely and limited the issue of a 
warrant for security purposes only and the Government feels that this will 
meet the approval of this House. I do not think it is necessary for me to pursue 
the reasons which have led to this decision. If circumstances change in these 
fields, and any change is wanted, it will have to be done by an amendment of 
this Act. The House will then consider any suggested extension in the light of 
the case for it that those who propose it then make. 

I opened this speech, Mr. Speaker, by emphasising that this Bill was not 
initiating telephonic interception. Let me close my speech, which is already, I 
feel, too long, by pointing out how this Bill changes the scene. At the present 
time, and since the late Mr. Chifley first authorised telephonic interception, 
such interception as has taken place has done so on the basis of a Prime Min- 
ister’s directions. The decision to make an intercept has rested with the Diree- 
tor-General of Security, true within the bounds of the directions, but with him 
alone except in special instances. Neither I nor any of my colleagues in Goy- 
ernment have any reason to criticise either the directions themselves, or the 
manner in which the Directors-General have carried on under them. This Bill 
does not in any sense arise out of a desire to alter the system engendered by any 
dissatisfaction with it, its working or its results. I think I have made clear 
what are the considerations which have led the Government to prefer at this 
time to place the system on a statutory basis. But it is right to observe that 
in sharp contrast to the present position under this Bill a Minister of the 
Crown, responsible to the Parliament, must take the responsibility for each 
and every telephone interception by the Australian Security Intelligence Or- 
ganization. The criteria which the Minister is required to observe in issuing 
warrants are clearly set out and the procedures to be observed in some detail, 

But although the Minister must take the responsibility for the issue of a 
warrant for interception, he has no initiative in the matter. He must await 
a request by the Director-General of Security. 

Mr. Speaker, I have finished my description of the policy and of the general 
scheme of this Bill. I have tried to convey to this House and to the listening 
publie the precise limits of its operation. I have, I think, demonstrated that 
the prescription which must be fulfilled before an interception is possible is a 
singularly stiff one. In short, I have shown that the only exceptions from a 
very stringent prohibition on telephonic interception concern firstly, the per- 
formance of normal duties in the Department of the Postmaster-General and, 
secondly, the protection of this Commonwealth and its Territories from acts of 
espionage, sabotage or subversion whether directed from or intended to be 
committed within the Commonwealth or not. 

Mr. Speaker, I cannot believe that Australians will not gladly concede the 
propriety of a power to intrude on the privacy of persons whose telephone serv- 
ices may justly be suspected of being or of being likely to be used for or to 
facilitate acts of espionage, sabotage or subversion. This Bill does no more 
than authorise that. This is but an instance of the maxim, salus populi est 
suprema lex. 

I commend the Bill to Honourable Members. 


x 








